IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

PREMIER ELECTION : Case No. 08 CV-05-7841
SOLUTIONS, INC., et al.,
Plaintiffs, Judge Charles A. Schneider

VS.

BOARD OF ELECTIONS OF
CUYAHOGA COUNTY, etal.,

Defendants.

OHIO SECRETARY OF STATE,
JENNIFER BRUNNER,

Counterclaim Plaintiff,

VS.

PREMIER ELECTION
SOLUTIONS, INC.,, et al.

Counterclaim Defendants.

MEMORANDUM IN SUPPORT OF MOTIONS TO
DISMISS AND FOR MISJOINDER OF
MIAMI COUNTY BOARD OF ELECTIONS

The Defendant Miami County Board of Elections (“Miami County™), by and through its
counsel has moved the Court for an order dismissing this cause of action as to Miami County on
the grounds of misjoinder, and the failure to state claim as t0 Miami County upon which relief

may be granted. More specifically, the Counter and Cross-complaint filed herein fails to allege



may be granted. More specifically, the Counter and Cross-complaint filed herein fails to allege
that any justiciable controversy exists between Miami County and Secretary Brunner that would
require a declaration of rights between the two parties, fails to allege that any justiciable
controversy exists between Miami County and any other party that would require a declaration of
rights between the parties, fails to allege any facts that would tend to show that Miami County is
a necessary party, and fails to seek or request any relief from Miami County. The bases for these
contentions are set out in more detail below.
I. FACTS

On May 30, 2008, Premier Elections Solutions, Incorporated, filed a complaint against
the Cuyahoga County Board of Elections, the Cuyahoga County Board of Commissioners, and
Ohio Secretary of State Jennifer Brunner. Secretary Brunner responded by filing a Cross-claim
and a First Amended Counterclaim (“Secretary Brunner’s Complaint”) against Premier Elections
Solutions, Inc., Diebold, Inc., Diebold Elections Systems, Inc., and Data Information
Management Systems, Inc. (the “Diebold Plaintiffs”), and her co-defendants, the Cuyahoga
County Board of Elections and the Cuyahoga County Board of Commissioners. In addition,
Secretary Brunner’s Complaint named several third parties as both counterclaim and cross-claim
defendants. Among these misjoined third parties is the Miami County Board of Elections
(“Miami County™).

Secretary Brunner’s Complaint refers to Miami County as a cross-defendant and a

counterclaim defendant. Secretary Brunner’s Complaint, § 15. Miami County, however, does

not have any claim, dispute or potential cause of action against Secretary Brunner arising out of

Miami County’s contract with any Diebold Plaintiff. Further, Secretary Brunner’s Complaint



does not allege any claim, dispute, or potential cause of action that Secretary Brunner may have
against Miami County arising out of Miami County’s contract with any Diebold Plaintiff.

In addition, Miami County does not have any claim, dispute or potential cause of action
against any Diebold Plaintiff arising out of Miami County’s contract with any Diebold Plaintiff.
And again, Secretary Brunner’s Complaint does not set forth any allegation that the Diebold
Plaintiffs have any claim, dispute or potential cause of action against Miami County arising out
of Miami County’s contract with any Diebold Plaintiff. The reason, or reasons, for Secretary
Brunner’s joinder of Miami County cannot be discerned from the pleadings.

A review of Secretary Brunner’s Complaint shows that there are five separate counts.
Counts one through four indicate that they are in regard to the Diebold Plaintiffs only. Secretary

Brunner’s Complaint, pp. 21-25. Count five indicates that it is in regard to all defendants.

Secretary Brunner’s Complaint, pp. 25-26. Neither count five of Secretary Brunner’s Complaint

nor any other portion of her Complaint alleges any injury caused by Miami County; any injury
suffered by Miami County; or any contractual or statutory relationship between Miami County,
and any other party the contours of which would require definition by this Court. Secretary
Brunner’s Complaint does not allege a justiciable controversy between Miami County, and
Secretary Brunner or any other party. Furthermore, the prayer for relief found in Secretary
Brunner’s Complaint does not seek any relief from Miami County, or a declaration of rights as
between Miami County and any party.
1L LEGAL ARGUMENTS

A. Failure to State a Claim

When a party files a Motion to Dismiss for failure to state a claim upon which relief may

be granted, all factual allegations contained in the complaint must be taken as true and all



reasonable inferences must be drawn in favor of the non-moving party. Byrd v. Faber (1 991), 57

Ohio St.3d 56, 60, 565 N.E.2d 584; Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190,

192, 532 N.E2d 753. In order for a court to grant a motion to dismiss for failure to state a claim,
it must appear “beyond doubt that the plaintiff can prove no set of facts in support of his claim

which would entitle him to relief.” O’Brien v. Univ. Community Tenants Union, Inc. (1975), 42

Ohio St.2d 242, 245, 327 N.E.2d 753.
A plaintiff must show a fairly traceable nexus between the threatened deprivation of his
rights and the action of the specified defendant. See Allen, 468 U.S. at 751. The injury itself

must be caused by the defendant and be remediable by the defendant. See Wehunt v. Ledbetter

(1989, 11 Cir.), 875 F.2d 1558, 1556-1567 cer. denied 494 U.S. 1027, 110 S.Ct. 1472, 108
L.Ed.2d 609. In sum, a cross-claim, or counterclaim plaintiff must allege, or infer facts in her
complaint that are sufficient to support the claimed legal conclusions.

In the instant matter, Secretary Brunner’s Complaint is utterly bereft of any allegation
that Miami County has acted or failed to act in a manner that requires this Court to order Miami
County to take, or refrain from taking any action. Secretary Brunner’s Complaint does not allege
any controversy regarding the statutory relationship between her office, and the Miami County
Board of Elections. Secretary Brunner’s Complaint does not support her inclusion of Miami
County as a Cross-claim Defendant, because her Complaint alleges no claim against Miami
County.

Admittedly, Paragraph twenty-six of Secretary Brunner’s Complaint does allege that a
justiciable controversy exists between Secretary Brunner, and the counterclaim defendants, but
Miami County is not a counterclaim defendant. Miami County has no claim against Secretary

Brunner arising from the transactions described in her Complaint, and does not dispute its



statutory relationship with her office. Further, there is no contractual relationship between
Miami County and Secretary Brunnet, and she has not alleged in her Compl aint that one exists.
Secretary Brunner’s Complaint simply does not state a counterclaim against the Miami County
Board of Elections, or state anything that could be inferred as such.

In considering this Moﬁon to Dismiss, the Court must assume all facts alleged by
Secretary Brunner’s Complaint as true, and may draw all reasonable inferences therefrom.
Secretary Brunner’s Complaint, assuming that every allegation therein is true, does not describe
any connection between her claimed injury, and the actions or omissions of Miami County, or
how Miami County might remedy such injury. In the absence of any allegation of a claim or
controversy between Secretary Brunner, and Miami County, Secretary Brunner’s Complaint fails
10 state a claim against the Miami County Board of Elections upon which relief may be granted.
Therefore, the Court must issue an Order dismissing the Miami County Board of Elections as a
party to this action.

B. Misjoinder

Rule 21 of Ohio Rules of Civil Procedure provide that “[p]arties may be dropped . . . by
order of the court on motion of any party or of its own initiative at any stage of the action and on
such terms as are just.” Civ.R. 1. In addition to the above request for an order of dismissal,
Miami County moves the Court for an Order dropping Miami County as party t0 this action. The
basis for this request is that Miami County’s participation as a party is not required to resolve the
dispute between Secretary Brunner, the Cuyahoga County Defendants, and the Diebold
Plaintiffs.

Paragraph fifteen of Secretary Brunner’s Complaint alleges that Miami County is a

necessary party to this action because of the equipment t received from the Diebold Plaintiffs,



and joins Miami County pursuant to division (H) of Rule 13 of the Ohio Rules of Civil
procedure. Division (H) of Civil Rule 13 provides that “[p]ersons other than those made parties
to the original action may be made parties to a counter claim or cross-claim in accordance with
the provisions of Rule 19, Rule 19.1, and Rule 20.” Civ.R. 13(H). Miami County should not
have been joined in this action. Miami County’s joinder is not appropriate under any of these
Rules.

Civil Rule 19 allows the joinder of a party when the party’s participation is required for a
just adjudication. The Rule describes these situations as (1) when complete relief cannot be
afforded the existing parties in the absence of the party to be joined; (2) when the party to be
joined claims an interest in the subject matter of the action, and that interest could not be
adequately represented or protected by the existing parties; and, (3) when the party to be joined
claims an interest in the subject matter of the action as an assignor, assignee, subrogor, o1
subrogee. Miami County does not claim any interest in the subject matter of this action directly,
or indirectly. Even if Miami County did claim an interest in the subject of this action, such
interest would be adequately represented by the existing parties. Furthermore, should Secretary
Brunner’s counterclaim against the Diebold Defendants require evidence in the possession of
Miami County such evidence maybe acquired by subpoena, public records request, or by the
request of Secretary of State Brunner. R.C. § 3501 .05. Miami County’s presence as a party,
therefore, is not necessary 10 a just adj udication of this matter.

Civil Rule 19.1 describes compulsory joinder as an action in which a party must be
joined. More specifically, it requires that a person shall be joined as a party in an action only

when the action concerns a personal injury, or an injury to the person’s property. See Civ. R.



19.1. The Miami County Board of Elections has not suffered a personal injury, Or an injury to its
property as a result of the actions or omissions of any of the other parties to this action.

Civil Rule 20 sets forth the bases for permissive joinder. It reads that “persons may join
in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in
respect of or arising out of the same transaction, occurrence or succession or series of
transactions or occurrences, and if any question of law or fact common to all these persons will
arise in the action.” Civ.R. 20(A). Miami County asserts no right to relief as against Secretary
Brunner in common with any Diebold Plaintiff’s interests, and asserts no right to relief as against
any Diebold Plaintiff in common with Secretery Brunner’s interests. Therefore, Miami County
should not be joined as a counterclaiming defendant, or a cross-claiming defendant.

Civil Rule 20 also reads that “persons may be joined in one action as defendants if there
is asserted against them jointly jointly, severally, or in the alternative, any right to relief in
respect of or arising out of the same transaction, occurrence or succession or series of
transactions or occurrences, and if any question of law or fact common to all defendants will
arise in the action.” Civ.R. 20(A). Neither Secretary Brunner nor any other party to this action
has asserted any claim against, or right to relief from Miami County. Therefore, Miami County
should not be joined as a counterclaim defendant, or a cross-claim defendant.

In sum, the joinder of Miami County is neither appropriate nor permitted under Civil
Rule 19, 19.1, or 20. Therefore, the Court must issue an Order dropping the Miami County
Board of Elections from this action as a misjoined party.

III. CONCLUSION
When all of the allegations contained in Secretary Brunner’s Cross-claim and First

Amended Counterclaim are taken as true, and all reasonable inferences are drawn in favor of



Secretary Brunner, there is no set of facts upon which the Court may order Miami County to
provide the relief that Secretary Brunner seeks. In addition, Secretary Brunner’s Cross-claim
and First Amended Counterclaim contains no allegation that the Miami County Board of
Elections is necessary for a just adjudication of the subject of this action.

It is for all of these reasons that the Miami County Board of Elections requests that this
Court issue an Order dismissing Ohio Secretary of State Brunner’s Cross-claim and First
Amended Counterclaim as to Miami County for failure to state claim upon which relief may be
granted against the Miami County Board of Elections. Alternatively, the Miami County Board
of Elections requests that this Court issue an Order dismissing the Miami County Board of
Elections as a misjoined party.

Respectfully submitted,

Gary A. Nasal
Miami County Prosecutor

Tamed R. Dicks, Jr. (0067166)
Assistant Prosecuting Attorney
Miami County Safety Building
201 West Main Street

Troy, OH 45373

(937) 440-5960

(938) 440-5961 fax
jrdicks@co.miami.oh us

COUNSEL FOR MIAMI COUNTY
BOARD OF ELECTIONS



Counsel was served, via regul

CERTIFICATE OF SERVICE

I hereby certify that on this b_r-k:aay of September, 2008, the forgoing appearance of

Richard N. Coglianese
Assistant Attorney General
Constitutional Offices Secﬂon
30 East Broad Street, 16" Floor
Columbus, OH 43215

Damian W. Sikora

Assistant Attorney General

30 East Broad Street, 17® Floor
Columbus, OH 43215

Pearl Chin

Assistant Attorney General
Constituional Offices Sectlon
30 East Broad Street, 16™ Floor

John J. Eklund
1800 Society Building
Cleveland, OH 44115

Michael R. Gladman

Jones Day LLC

P.O. Box 165017
Columbus, OH 43216-5017

Data Information Management Systems
3001 Douglas Blvd., Suite 306
Roseville, CA 95661

Hon. William Mason

Cuyahoga County Prosecutor
Justice Center Building, 8% Floor
1200 Ontario Street

Cleveland, OH 44113

Hon. Stephen K. Haller
Greene County Prosecutor
61 Greene Street, 2™ Floor
Xenia, OH 45385-3101

ar U.S. mail, upon the following persons:

Matthew A. Kairis

Jones, Day, Reavis & Pogue

41 South high Street, Suite 1900
Columbus, OH 43215

Mark A. Losey

Arter & Hadden, LLP

10 West Broad Street, Suite 2100
Columbus, OH 43215-3422

Georgia E. Yanchar

Calfee Halter & Griswold

800 Superior Avenue, Suite 1400
Cleveland, OH 44114

Daniel McMullen
511 Terminal Tower
Cleveland, OH 44115

Diebold, Inc.
5995 Mayfair Road
North Canton, OH 44720

Hon. Christopher Berhalter
Belmont County Prosecutor
147A West Main Street

St. Clairsville, OH 43950

Hon. Robin N. Piper

Butler County Prosecutor
315 High Street, 11th Floor
Hamilton, OH 45012

Hon. Daniel G. Padden
Guernsey County Prosecutor
139 West Eighth Street
Cambridge, OH 43725



Hon. John H. Hanna
Henry County Prosecutor
822 Oakwood Avenue
Napoleon, OH 43545

Hon. Julia R. Bates
Lucas County Prosecutor
700 Adams Street
Toledo, OH 43624-1680

Hon. John D. Ferreo

Stark County Prosecutor

110 Central Plaza, S. — Suite 510
Canton, OH 44702

Hon. Thomas Strauss
Jefferson County Prosecutor
16001 State Route 7
Qteubenville, OH 43952

Hon. Mathias H. Heck, Jr.
Montgomery County Prosecutor
301 West Third Street, 5" Floor
Dayton, OH 45422

Jody Beall O’Brien

Ohio Association of Election Officials
1421 Hurd Avenue

Findlay, OH 45840

KBS

Tarded R. Dicks, Jr. /

Assistant Prosecuting Attorney
Miami County, Ohio
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