EXHIBIT A




Statewide Voting System{s} Project Agreerment for Acgussition of Voting Systems/Ralated Services

SOS Contract Number 217
AGREEMENT FOR ACQUISITION OF VOTING SYSTEMS
AND
RELATED SERVICES

This Agreement for Acquisition of Voting Machines and Related Services
{“Contract”) is between the Office of the Ohio Secretary of State (hereinafier the
“Secretary™), located at 180 E. Broad Street, 16th Floor, Columbus, Ohio 43215, and
Diebold Election Systems, Inc. (hereinafter the “Vendoer'), a Delaware corporation, with
offices at 59935 Mayfair Road, North Canlon, Ohio 44720 and 1611 Wilmeth Road,
McKinney, Texas 75069-8250.

RECITALS

WHEREAS, the Secretary has issued RFP S050428165 togcther with nine (9)
amendments to the RFP for Statewide Voting Systems (collectively the "RFP™) in
furtherance of replacing punch card and lever voting machines as required by the Heip
America Vote Act ("HAVA"); and

WHEREAS, the Secretary has received several proposals in response to the RFP:
and

WHEREAS, Vendor has responded to the RFP and in its response has indicated it
has the willingness, experience and capacity to supply the voting systems and the related
services; and

WHEREAS, the Secretary and Vendor desire to enter into this Contract to have
Vendor supply Voting Systems and the services related thereto.

NOW. THEREFORE, for goud and valuable consideration and based upon the
mutual promises recited herein, the parties do agree as follows:

Article L. SCHEDULES AND CONTENTS

This Agreement includes the attached schedules:

Schedule A Hardware and Software Requirements
Schedule B Fee Schedule

Schedule C Statement of Work

Schedule D Milestone and Timeline Dates
Schedule E License Agreement
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Schedule F
Schedule G
Schedule H
Schedule |
Schedule J
Schedulz K
Schedute L
Schedule M
Schedule N

Performance Bond

Purchase Order

Escrow Agreement

Deliverables Signoff Form

Request for Proposal and Amendments
Response to the Request for Proposal
Insurance

List of Ohio Counties

List of Purchasing Counties and Addresses

This Agreement also includes these sections:

Article 1
Article H.
Article HI.
Article V.
Article V.
Article V1.
Article VII.
Article VITL
Aricle 1X.
Article X,
Article XI.
Article X11.
Article XII1,
Article XIV.
Article XV.
Article XVL
Article XVII.

Article XVIIIL.

Article XIX.
Article XX,
Article XXI.

Article I1.

2.01  Absentee Batlot System (ABS) — This has the same meaning as Optical Scan

SCHEDULES AND CONTENTS

DEFINITIONS

SYSTEMS AND SCRVICES TO BE PURCHASED
DELIVERY, SOFTWARE LICENSE AND ESCROW
TERM AND OPTION OF COUNTIES TO EXTEND TERM
CERTIFICATION OF FUNDS

COMPENSATION

PERFORMANCE BOND

SUBCONTRACTS

CONFLICTS OF INTEREST

CONFIDENTIALITY

SUSPENSION AND TERMINATION PROVISIONS
INDEMNITY AND INSURANCE

COMPLIANCE WITH LAW

LIMITATION OF LIABILITY

CHANGES OR MODIFICATIONS

ASSIGNMENT AND AUTHORIZATION
RELATIONSHIP OF PARTIES
REPRESENTATIONS OF THE PARTIES
CERTIFICATION OF COMPLIANCE WITH OHIO ETHICS
MISCELLANEOQUS

DEFINITIONS

or Optical Scan Absentee Batlot Voting System.

2.02  Absentee Ballot for Optical Scan - A ballot that will be sent to an giector,
upon request, who will then mark the ballot with their selections and return It to their

county board of elections office prior to the close of the polls on election day.

2.03 Agency - Any and all State of Ohio departments, agencies, authorities.

commissions, colleges und universities.
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Statewide Voting Systemis) Project Agreemaent for Acguisition of Voting Systems/Reiated Services

2.05 Best Value - The expected outcome of an acquisition that, in the state’s
estimation, provides the greatest overall benefit in response to the requirement. An
approach that highlights the importance of technical merit andior performance of an
offer to satisfy a particular requirement, relative of the importance of the price paid
to satisfy a particular requirement.

2.86 Cast — The final act of a voter to indicate the votes for races and issues have
been selected on their ballot to show their vote,

2.07 Contract — This Contract, the Schedules, Exhibits, Appendices, and any
amendments or modifications to any of them.

2.08 Contract Administration - The management of all actions that must be taken
to assure compliance with the terms of the contract after award.

2.09 Contracting Officer (“CO™) — Any person who is authorized to take actions on
behalf of the Secretary to enter into a contract, amend, modify or deviate from the
contract terms, conditions requirements, and specifications; terminate the contract for
convenience or default; to issue final decisions regarding conlract questions or
matters under dispute. The CO may delegate certain responsibilities to his/her
authorized representatives.

2,10 Contracting Officer Administrative Representative (“COAR”) — Any person
who is designated to assist in the administration of the Contract, or to assist the CO
in the discharge of his/her responsibilities.

2.11 County — Any County in the state of Qhio, as listed in Schedule M, that
receives Voting Systems from Vendor.

2.12  Delivery ~ The delivery, unpacking, and setup of the Voting Unit(s) at the
appropriate [ocation designated by the County.

2.13  DRE Voting System — Direct Recording Electronic Voting System, A Voting
System that allows for recording votes by means of a ballot display provided with
mechanical or electro-optical devices; processes the data by mcans of a computer
program; records voting data in internal memory devices: and tabulates voting data
as hard copy or stored in a removable memory device.

2.14  Information Techrology (1T} — Any equipment, or interconnected system(s)
or subsystem(s) of equipment. that is used in the automatic acquisition, storage,
manipuiation, management, movement, control, display. switching, interchange.
transmission, or reception of data or informaticn by the agencyv. 1T includes
computers, ancillary equipment, software, firmware. and similar procedures, services
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{including support services), and related resources.

2.15  Inteflectual Property - All computer programs, lerary articles, f{actual
compilations, recordings, video tapes, muiti-media content, images, musical work,
sounds, algorithms, protocols, diagrams, methods, ideas, concepts. expressions,
inventions, discoveries and improvements related to any of them.

2.16 Optical Scan Voting Equipment — A mark sense system in which volers
record their choices by filling in a rectangle, circle or oval, or by completing an
arrow,

2.17  Overvote ~ A casting of more selections per race or hallot issue than allowed,

2.18 Polling Place - A designated voting facility where electors cast ballots and
includes one or more precincts.

2.19  Precinct ~ A geographical area, established in accordance with Ohio Revised
Code Scction 3501.18, within which all electors vote at one polling place.

2.20  Precinct Count Optical Scan (*PCOS”) - An optical scan voling system in
which the voter inserts the ballot into a device which counts the vote within the
poiling location.

2.21 Project - The activities involved in providing the Voting Systems as more
specifically described in Schedule C.

2.22  Project Manager - Person to whom the Vendor shall direct all required
reports, status updates, and updated WBS (as defined in Schedule C) on a weekly
basis. who will be the primary point of contact during the project,

2.23  Provisional Voting - Allows individuals whose names do not appear on the
precinct’s list of registered voters to cast a ballot. This ballot is not added to the
voted ballots until it is determined by local election officials whether the individual
has properly registered to vote in the election in question.

2.24  Purchase Orders ~-Document utilized to acquire Voting Systems for a County
{Schedule G).

2.25  Request for Proposal (“RFP™) - A solicitation used when discussions may be
required prior to contract award; a document used for soliciting competitive
proposals. The RFP and all amendments utilized in the transaction are attached
hereto as Schedule J.

2.26  Response to RFP - The written document submitted by a vendor in response
to an RFP. The Response to RFP submitted by Vendor is attached hereto as
Schedule K.
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227 Statutes — Laws passed by Congress or a state legistature and signed by the
President or the governor of a state, respectively, that are codified in volumes called

“zodes” according to subject matler.

228 Undervote ~ Any circumstance resulting in the maximum aliowed number of
selections for a race or ballot issue not being selected.

229 Voter with Disability (“VWD™) — A registered voter with one or more
physically restricting conditions such that the individual cannot vote or whose
capacity to vote is impaired.

2.30  Voting System - All the necessary components (Voting Unit and associated
services) to fulfill the requirements within this Contract for the DRE, PCQOS, and
absentee ballot requirements and more specifically described in Schedules A. C, and
E.

2.31 Voting Unit - Includes all software, firmware, interfaces, the recording
device, the voting booth, all electrical cords and other necessary wires and cables, a
suitable power failure back-up system, and any necessary controlling unit or
equipment.

232 VWD Unit — DRE voting unit that is designed to accommodate voters with
disabilities by providing interactive devices that allow the voter to operate the voting
unit without assistance. This unit must be capable of providing non-visual access
using a method that includes manual controls and audible speech, and which has an
ease of portability and adjustability at poiling locations.

Article 1L SYSTEMS AND SERVICES TO BE PURCHASED

3.01 Vendor shall provide the Voting System(s) as set forth in Schedule A
(Hardware and Software Requirements), Schedule C (Statement of Work), Schedule
E (Software License Agreement), Schedule J (Request for Proposal and
Amendments) and Schedule K (Response to the Request for Proposal) at the fees sct
forth in Schedule B (Fee Schedule). Vendor shall perform such activities as required
in the Schedules. To the extent there is a conflict or ambiguity between this contract
and any of its schedules, the order of priority shall be this Contract; the Schedules
except for Schedules J and K: and Schedules J and K.

3.02 The Vendor shall furnish Voting Units that are in accordance with the
specifications set forth in Schedule A and shall furnish professional services in
accordance with Schedute C and Schedule E. For all services performed that are not
specifically described in Schedule C or which do not have specific service level
requirements, Vendor shall furnish satisfactory performance.
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3.03  The Vendor shali be deemed to be an Independent Contractor as that term is
defined in Article XV and shall supply such staff as ig necessary, and further
described in Schedule C for the satisfactory performance of Vendor's obligations
hereunder,

3.04 The Secretary may. from time to time as it deems appropriate, communicate
specific mstructions and requests to Vendor cencerning Vendor's performance
hereunder. Provided that the instructions and requests do not require additiona!
services or equipment not included in this Contract, Vendor shall perform in
accordance with such instructions and requests.

3.05  During the term of this Contract, including any renewals or extensions hereof.
Vendor will provide the Voting Systems to the Secretary and the Counties as a most
favored customer (“MFC”). “MFC” means a customer{s) of Vendor who receives
pricing terms that are at least as favorable as those received by any other customers
except the federal government. To make the determination as to whether or not the
Secretary and the Counties are MFCs the Total Cost of Ownership of the Voting
Systems is to be compared. In the cvent that Vendor provides for an itemized cost in
Schedule B for specific components and only a component is purchased, then that
itemized cost of the component shall be the basis for comparison of a purchase of a
compenent. However, if a component is dependent upon other components 1o cast or
tally a vote the formula used in schedule B to derive the total cost of ownership must
be utilized to derive the cost of the component{s). For example, if a DRE is
dependent upon another component to cast or tally a vote, and the County is only
purchasing a DRE, then the other component shall be built into, on a prorated basis,
in the price of the DRE. For items not itemized in Schedule B, Vendor shall provide
Secretary and Counties MFC pricing. For the pertod between the effective date of
this Contract and the date after the first Federal clection in 2006, the Secretary and
Counties may examine pricing both prospectively and retrospectively to determine
MFC pricing. After the date of the first Federal election, the Secretary and Counties
may only examine pricing within a 60-day period before and after the proposcd
purchase. MFC status is to be afforded to the Secretary and the Counties regardless
of the quantities of Voting Systems or Voting Unit purchased by the Secretary or
Counties. To ensure compiiance with this provision, Vendor agrees it will provide
the Secretary and Countics with a certification upen request, but no more frequently
than annually, which confirms the Secretary’s and Counties MFC status. If any
annual certification reveals. or if the Secretary or Counties independently discover
that the Secretary or Counties has not retained its MFC status Vendor will reimburse
the Secretary or Counties retroactively for the savings the Secretary or Counties
should have received as an MFC. Delermination of whether Secretary or County is
reimbursed shall be dependent upon which party actually paid for the Voting
Systems or Voting Units.

3.06 Materials and Facilities - Unless otherwise provided in the Schedule, Vendor
will provide all necessary equipment and related materials. inctuding specialized
equipment. and the tike. to perform the services as specified in an applicable
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Schedule. The Secretary or Counties will supply such working space and facilities
for Vendor while on the Secretary or Counties premises, and such additional
materiais as specified in the Schedule.

3.07 Vendor's obligations under this Contract are subject to receipt of reasonable
assistance, access, any data necessary, approvals, working space and information and
such other cooperation as reasonably necessary for the performance of such
obligations.

Article IV, DELIVERY, SOFTWARE LICENSE AND ESCROW

4.01 Procedure for ordering Voting Systems. Secretary in conjunction with
County will complete a Purchase Order (Schedule G) identifying which Voting
System the County wishes to purchase. Vendor understands and agrees that
Secretary has sole discretion on whether or not to issue the Purchase Order. Upon
receipt of the Purchase Order, Vendor shall coordinate with Secretary and the County
as to date and location of delivery, implementation, and training.

4.02  All shipments shall be Free on Board (F.O.B.) County’s facilities. Vendor
will select the carrier, unless otherwise requested in advance by County. Vendor
must ship all items, with insurance and freight prepaid, 1o the site(s) designated by
the County. Vendor must notify County and Secretary when any equipment or other
items are shipped. Title to the Voting Units shall transfer automatically to the
County upon Delivery. Risk of loss shall be borne by the County upon Delivery of
the Voting Unit. A fully executed and non-assessable license for all software
included in the Voting Unit shall be granted to Secretary and is attached to this
Contract as Schedule E. The transfer of title to the County shall not affect any other
rights the Secretary or County has pursuant to this Contract, including rights of
testing, acceptance and payment set forth in this Article [V or Vendor's obligation to
repair deficiencies under warranty and maintenance terms set forth in this Contract
and Schedule E. In the event that County rejects the Voting Unit(s), cost of return
freight shall be borne by Vendor,

4.03 It is agreed that any reference to transfer of title to the Voting Units shall
exclude transfer of title 1o Vendor’s intellectual property rights, which are licensed in
Schedule E.

4,04 Secretary shall be obligated to pay Vendor 63% of the Total Cost of
Ownership fee for the applicable County as described in Schedule B upon acceptance
by the Secretary and County.  The Secretary and County. with assistance from the
Vendor. will fotlow the acceptance criteria and procedure described below:

(a) View the machines for physical damage that might have occurrcd during
shipping, with special attention given to any damaged or dented boxes. Then set
the voting unit up and turn it on. Assure that it "boots up” properly and then print a
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zero balance. Review the zero balance tape to ensure that there are no votes and
that the proper version of the software is on the voting unit. Cast a series of votes in
art easy pattern (o determine (such as one vote for candidaie one and two vates for
candidate two, et cetera). Close the voting unit and print a tally tape. ensuring that
the tally matches the expected results. The operator who conducted the test will
nitial both tapes as correct and attach them to the storage median (such as the PEB
or PCMCIA card) to be counted by the EMS software and ensure that the results
recorded match the votes tallied.

(b) If a unit is delivered without zero balances, the votes can be reset to zero. If
the printed results do not match the expected results the machine will be retested,
with two operators to ensure that there was not operator error in the entering of the
votes. The machine will be rejected if it is delivered in a damaged state, fails to boot
up, or fails to function properly.

(¢) Acceptance is complete upon successful completion of the activities set forth
in 4.04 (a) and (b).

(d) Acceptance will be commenced and diligently pursued by the County within
thirty (30) days after delivery, implementation, and setup. If Voting System fails to
achieve acceptance, Vendor will replace the failing units, and a retest for
acceptance will be conducted within thirty (30) days. Upon a second failure to
achieve acceptance, the Secretary and the applicable County may reject this Vendor
for that County. Notwithstanding the foregoing, use of the Voting System in an
election shall constitute acceptance.

4.05  Secretary shall be obligated to pay Vendor 3% of the Total Cost of Ownership
fee for the applicable County as described in Schedule B upon receipt and acceptance
of Vendor’s training and informational material.

4.06 Secretary shall be obligated to pay Vendor 13% of the Total Cost of
Ownership fee for the applicable County as described in Schedule B upon Vendor's
successful completion of training of the purchasing County's personnel.

4.07 Secretary shall be obligated to pay Vendor 15% of the Total Cost of
Ownership fee for the applicable County as described in Schedule B upon the
successtul completion of Election Administration Support as described in Schedule
.

4.08 Vendor shall continuously maintain an escrow agreement (Schedufe H)
covering all software source code for the software licensed under this Contract, The
Secretary shall have the right to access the escrow and use the source code to
maintain. suppert and enhance the Licensed Materials in the event: (i) Vendor
becomes subject to bankruptcy, insoivency or other similar condition; (ii) Vendor
goes out of business or ceases to conduct this particular line of business in its normal
course; (iil) Vendor discontinues providing Maintenance for any of the Licensed
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Materials for any cause other than the Secretary’s terminating such coverage or
failure to pay Vendor; (iv) Vendor makes the source code generally available to
other users of the Licensed Materials (in which case Vendor shall make it available
to the Secretary under similar terms and conditions); (v} Vendor is unable to correct
a logic error or other bug in the software and such failure 10 correct constitutes an
uncured breach of its obligations under Schedule E; or (vi) For purposes of
temporarily auditing and/or testing the software source code held in escrow in
accordance with the Escrow Agreement.

409 The parties agree that the licensed materials provided hereunder are
inteltectual property, as defined in Section 101(56) of the Bankruptey Code and that
this Contract is governed by Section 365(n) of the Bankruptcy Code. Vendor
acknowledges that if it. as a debtor in possession, or a trustee in bankruptey in a case
under the Bankruptcy Code, rejects this Contract, then Secretary may elect to retain
its rights under this Contract as provided in Section 365(n) of the Bankruptey Code.
Upon written request of Secretary to Vendor or the barkruptcy trustee, Vendor or
such bankruptcy trustee shall not interfere with the rights of Secretary provided in
this Contract.

4.10  Except for the license granted by Vendor pursuant to the Software License
Agreement attached as Schedule E, Vendor retains all right, title and interest in and
to any Inteilectual Property owned by or licensed to Vendor prior to the date of this
Contract.

4.11  Upon reasonable notice, in order to verify Vendor's compliance with this
Contract, Vendor sha!l grant Secretary auditors (internal and external), personnel,
examiners and agents reasonable access to Vendor (including, without limitation, to
Vendor's books, records, systems, controls, processes and procedures related to
Vendor's provision of the scrvices) for the purpose of performing audits or
examinalions of Vendor. Vendor shall fully cooperate and provide to such auditors,
personnel, examiners and agents, in a timely manner, all such assistance as they may
reasonably require in connection with any such audit or examination.

Article V, TERM AND OPTION OF COUNTIES TO EXTEND TERM
501 This Contract is effective as of 1. Ll ‘f . This Contract
will automatically expire five (5) years after execution of this Contract. Unless this
Contract is terminated or expires without renewal, it will remain in effect uatil the
expiration date set forth in the immediately preceding sentence.

Upon the expiration or carlicr termination of this Contract, each County shali have the
option to enter into another contract which shall contain the same terms and conditions as
this Contract, to the extent applicabie to the County. Provided. however, that the fees for
the Voting Systems may be aitered from the pricc contained herein.  The fee to be
assessed for the Voting Systems in such contract shall be at least equal to the hest price
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charged by Vendor for each component of the Voting Systems for all purchasers, except
the federal government, at the time an order is placed. Such new contract shall have a
term at least equal to the term of this Contract, or such shorter term that is allowable by
taw and selected by the County: shall contain all the goods and services provicged for
hereunder, unless the County entering into the new agreement chooses to increase or
decrease the goods and services to be provided; and shall inciude the right 10 extend the
contract for a period of up 1o five (3) years at the opticn of the County. In any such
extension the County executing the exiension shali replace the Secretary for all purposes,
except the enforcement of any rights of the Secretary that survive termination of this
Contract.

Article V1. CERTIFICATION OF FUNDS

6.01 It is expressly understood by the parties that none of the rights, duties or
obligations described in this Centract shall be binding on either party until all
Statutory provisions under the Ohio Revised Code, including but not limited to
Section 126.07 of the Ohio Revised Code, have been complied with and until such
time as all necessary funds are made available and forthcoming from the appropriate
state or federal agencies, and when required, such expenditure of state or federal
funds is approved by the Controlling Board of the State of Ohio until such time that
the Secretary gives the Vendor written notice that such funds have been madc
available to the Secretary, by the Secretary’s funding source. The Secretary will not
issue Purchase Orders (Schedule G) uniess funding is available.

Article VIIL COMPENSATION

7.01 In consideration for the promises and performance of the Vendor as sct forth
herein, the Secretary agrees to,

(a) Pay the Vendor, upon submission of appropriately detailed and accurate
invoices for the Voting Systems with the fees as specified in Article [V, Schedule
B, and Schedule C.

(b) In no event shall the total cost to the Sccretary under this contract for goods
delivered and services performed as Jetailed in Article Il exceed ONE HUNDRED
FIVE MILLION THREE HUNDRED TWENTY-FIVE THOUSAND SIX
HUNDRED NINETY-FIVE DOLLARS AND 00/100 (105,325,695.00). which is
the Total Cost of Ownership set forth in Schedule B,

7.02  An invoice is not proper If it contains a defect or impropriety. A proper
invoice shall include, but is not limited to, the identification of a purchase number.
the date of service and the service provided. The Secretary shall notify the Vendor
within ten (10} days. in writing. of the defect or impropriety and provide any
information necessary to correct the defect or impropriety.
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7.03  Contractor shall forward ail Invoices to the Chief Financial Officer. for
review and approval at the following location:

Secretary of State of Chio
Attn: Chief Financial Officer
P.O. Box 16366

Columbus, Ohio 43216

7.04  Section 126.30 of the Ohio Revised Code is applicable to this Contract and
requires payment of interest on overdue payments. The interest rate shall be at the
rate per caiendar month, which equals one twelfth of the rate per annum prescribed
in Section 5703.47 of the Ohio Revised Code.

703 Unless expressly provided for elsewhere in this Contract, the Vendor shall he
responsible for and assume all office and business expenses that are incurred by
Vendor or its approved subcontractor as a result of the performance of this Contract.

7.06 The Secretary and Counties are exempt from any sales, use, excise and
property tax. The Secretary and applicable County will provide reasonable
documentation as to the tax-exempt status. To the extent sales, use, excise or any
similar tax is imposed on the Vendor in connection with the Project, such will be the
sole and exclusive responsibility of the Vendor, and the Vendor will pay such taxes
(together with any interest and penalties not disputed with the appropriate taxing
authority) whether they are imposed at the time the services are rendered or a later
time.

Article VIIL. PERFORMANCE BOND

8.01  Vendor shall deliver to Secretary a performance bond duly executed by a
reputable surety company reasonably satisfactory to Secretary, and Vendor must pay
all premiums and related costs. Schedule F is the form of performance bond that
Vendor must provide.

8.02 The performance bond shall be in an amount of 200% of the fee paid and
owing for supplying the Voting System to a particular County. The Vendor must
procure the performance bond upon acceptance of the Voting Unit by the Secretary
and County. In order to receive payment as outlined in Section 4.04. Vendor must
attach a copy of the performance bond for that County with its invoice.

8.03 The performance bond shali provide for the immediate release of funds to
Secretary upon notice of a material breach, which is not cured within the appiicable
cure period, of this Contract by Vendor. Secretary need not file a legal action to
avail itself of bond proceeds. Secretary inay draw upon the performance bond only
to the extent required to reimburse Secretary (and the County(ies)) for the actual.
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direct and reasonable costs Incurred by Secretary in procuring from alternate
suppliers goods and services necessary to replace the functionality of those that
Vendor is obligated to provide to Secretary under this Contract and that have not
been provided due to Vendor's material breach, which is not cured within the
applicable cure period, of this Contract, and the costs associated with re-running an

election required due to Voting System errors,

8.04 The performance bond must be in effect from the date of acceptance of the
Voting Systems by the Secretary and the purchasing County until sixty (60) days
after the last governmenial uait certifies the election results of the first Federal or
General election in which the Voting Systerns was used in the purchasing County,
unless a Court of competent jurisdiction orders the bond to remain in effect longer
than sixty days.

8.05 Vendor’s failure to satisfy this Article during the term of this Contract may be
deemed a material breach of this Contract. [f after issuance of the bond there is a
material adverse change in the financial condition of the issuing surety or sureties
and the Secretary reasonably deems the surety or sureties unsatisfactory, Sccretary
must notify Vendor and Vendor must substitute a new surety or sureties satisfactory
to Secretary. Secretary need not make further payments on this Contract until
Vendor tenders and Secretary accepts a substitute surety or sureties.

Article IX. SUBCONTRACTS

9.01  The Vendor shall not enter into subcontracts without prior writlen approval by
the Secretary, which approval shall not be unreasonably withheld, delayed or
conditioned. All work subcontracted shall be at the expense of the Vendor. Any
subcontracter named in or referred 1o in Schedule K shall be deemed acceptable for
participalion hereunder.

Article X, CONFLICTS OF INTEREST

10.01 No personnel of Vendor or member of the governing body of any locality or
other public official or employee of any such locality in which, or refating to which,
the work under this Contract is being carried out, and who exercises any functions or
responsibilities in connection with the review or approval of the understanding or
carrying out of any such work, shall, prior to the completion of said work,
voluntarily acquire any personal interest, direct or indirect. which is incompatible or
in conflict with the discharge and fulfillment of his or her functions and
responsibilitics with respect to the carrying out of said work.

10.02 Any such person who acquires an incompatible or contlicting personal
interest, on or after the effective date of this Contract, or who involuntarily acquires
any such incompatible or conflicting personal interest, shall immediately disciose his
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or her interest to the Secretary in writing. Thereafter, he or she shall not participate
in any action affecting the work under this Contract. unless the Secretary shali
determine that, in the light of the personal interest disclosed, his or her participation
in any such action would not be contrary to the public interest.

Article XL CONFIDENTIALITY

11.01 During the term of this Contract, each party may provide the other party with
confidential and/or proprietary materials and information {coilectively “Contidential
[nformation”). All materials and information provided by onc party to the other party
shall be considered Confidential Information. Each party agrees 1o maintain the
confidentiality of the Confidential Information and will not use or disclose such
Contidential Information without the prior written consent of the other party. At any
time, upon a party's request, the other party shall return all Confidential Information
in its possession. The obligations contained in this Section 11.01 as they relate to the
Secretary and the Counties are subject to the requirements of Revised Code 149.43
relating to the right of citizens to inquire into the activitics of a governmenial unit in
Ohio. In the event that any of the Vendor’s Confidential Information is requested to
be disclosed under Revised Code 149.43, the Secretary shall provide the Vendor with
as much prior notice as reasonably practicable in order to provide the Vendor with an
opportunity to seek an appropriate protective order against disclosure of such
Confidential Information,

Article XI1. SUSPENSION AND TERMINATION PROVISIONS

12.01 The Secretary may terminate this Contract if the Vendor defaults in mecting
its material obligations under this Contract and fails to cure its defaull within the
time allowed by this Contract as specified in 12.02, or if a petition in bankruptcy (or
similar proceedings) has been filed by or against the Vendor and not otherwise
dismissed within sixty (60) days after the filing of such petition. The Secretary inay
also terminate this Contract in the event that the Vendor violates any law or
regulation in performing the Project, or if the Secretary reasonably determines that
the Vendor is unwilling or unable to perform the obligations of the Contract through
no fault of the Secretary. In any such case, the termination will be for cause, and the
Secretary’s rights and remedies will be those identified below for termination for
cause.

12.02 On written notice, the Vendor will have thirty {30) days to cure any default of
its material obligations under this Contract, provided the default is curable, unless a
different Cure Period is set forth in a provision of this Contract tncluding, withuut
limitation, provisions in a Schedule (collectively, the "Cure Period™). [f the Vendor
fails to cure the default within the Cure Period, or if the default is not one that is
curable, the Secretary shall have the right to terminate this Contract. The Secretary
may also terminate this Contract with respect to an individual County in the case of
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defaults of obligations to that County that are cured within the Cure Period but are
persistent. “Persistent” in this context means that the Secretary has notified the
Vendor in writing of the Vendor's failure to meet any of its obligations three {3
times within a rolling 6-month period. After the third notice. the Secretary may
terminate this Contract without a Cure Period if the Vendor again fails to meet any
obligation. The three (3) notices do not have to relate to the same obligation or type
of failure. If a provision of this Contract including without limitation a provisions in
a Schedule may provide for a shorter Cure Period or for no Cure Period at all. Those
provisions will prevail over this one. If a particular section does not state what the
Cure Period will be, this provision wili govern,

12.03 The Secretary may also terminate this Contract for its convenience if the Chio
General Assembly fails to appropriate funds for any part of the Project. If a third
party is providing funding for the Project, the Scerctary may also terminate this
Contract should that third party fail to release sufficient funds. The current General
Assembly cannot commit a future General Assembly to an expenditure. The
Secretary, however, may renew this Contract in the next biennium by issuing written
notice to the Vendor of the decision to do so, This expiration and renewal procedure
will also apply to the end of any subsequent biennium during which the Project
continues,

12.04 Subject to any applicable Cure Period, the notice of termination will he
effective as soon as the Vendor receives it. Upon the effective date of termination,
the Vendor will immediately cease all work and deliveries and take all steps
necessary to minimize any costs the Vendor will incur related to this Contract. The
Vendor will also promptly prepare a report and deliver it to the Secretary. The report
must detail the work completed at the date of termination, the percentage of
completion and any costs incurred to that date.

12.05 If the termination is for the convenience of the Secretary, the Vendor will be
entitled to compensation for any efforts expended on the Project that the Vendor has
performed before the termination. Such compensation will be the Verdor's exclusive
remedy in the case of termination for convenience and will be available to the
Vendor only once the Vendor has submitted a proper invoice for such, with the
invoice reflecting the amount reasonably determined to bhe owing to the Vendor.
Unless otherwise agreed by the parties, the determination will be based on the
number of Voting Systems completed as required by Schedule C. Upon termination,
Vendor will be entitled to take posscssion of any Voting Units title to which has not
passed before such termination is effective,

12.06 The Secretary will have the option of suspending rathcr than termirating the
Project where the Secretary believes that doing so would better serve its interests or
the interests of the County(ies). In the event of a suspension for the convenience of
the Secretary, the Vendor will be entitied to recejve payment for the work performed
or the products delivered and accepted before the suspension. I the Secretary
reinstates the Project after suspension for cause, rather than terminating this Contract
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after the suspension, the Vendor may be entitled to compensation for waork
performed before the suspension, less any damage to the Secretary resulting from the
Vendor’s breach of this Contract or other fault, Any amount due for work before or
after the suspension for cause will be offset by any damage to the Secretary from the
default or other event giving rise to the suspension.

12.07 In the case of a suspension for the Secretary’s convenience, the amount of
compensation due to the Vendor for work performed hefore the suspension wili be
determined in the same manner as provided in this section for termination for the
Secretary’s convenience, The Vendor will not be cntitled to compensation for any
costs arising out of a suspension for the Secretary’s convenience. but the Vendor will
immediately notify the Secretary of any such costs and cooperate with the Secretary
in minimizing or eliminating them. No payment under this provision will be madc to
the Vendor until the Vendor submits a proper invoice,

12.88 Any notice of suspension, whether with or without cause, will be effective
immediately on the Vendor’s receipt of the notice. The Vendor shall prepare a report
concerning the Project in the case of termination. After suspension of the Project, the
Vendor will perform no work without the consent of the Secretary and will resume
work only upon receipt of a written notice from the Secretary to do so. In any casc of
suspension. the Secretary retains its right to terminate this Contract rather than to
continue the suspension or resume the Project. [f the suspension is for the
convenience of the Secretary, then termination of the Contract will be a termination
for convenicnee. [f the suspension is with cause, the termination will also be for
cause.

12.09 The Secretary will not suspend the Project for its convenicnce more than once
during the term of this Contract, and any suspension for the Sceretary’s convenience
will not continue for more than thirty (30) calendar days. [f the Vendor does not
receive notice to resume or terminate the Project within the thirty (30) day period,
then this Contract will terminate automatically for the Secretary’s convenience at the
end of the thirty (30) calendar day period.

12.10 Any dcfault by the Vendor or one of its subcontractors will be treated as a
default by the Vendor. The Vendor will be solely responsibie for satisfying any
claims of its subcontractors for any suspension or termination and wil indemnify the
Secretary for any liability to them. Each subcontractor will hold the Secretary
harmiess for any damage caused to them from a suspeasion or lermination. They will
look solely to the Vendor for any compensation to which they may be entitled.

12.11 Any County exercising the rights granted in Section 16.02 may pursue any of
the rights granted in this Article Xil. Provided, however. that the County shall not
have the right to terminate the Contract. suspend performance or exercise any other
rights contained in this Articie X! as they relate to the Secretary or any other
County. Any activity pursued by a County in accordance with this Article XIT shali
be accomplished only with the prior knowledge and consent ot the Secretary.
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Article X111 INDEMNITY AND INSURANCE

13.01 Vendor agrees to indemnify and hold the Secretary, its officers, agents and
employees harmless from any and all third-party claims for injury resuiting from
Vendor's negligence or willful miscoaduct in connection with this Contract. Vendor
shall reimburse the Secretary for any judgments for mfringement of intellectual
property rights in accordance with Schedule E. Vendor agrees to defend, at its own
expense, against any such claims or legal actions if called upon by the Secretary to
do so. The Secretary will provide reasonable prior written notice and cooperate with

Vendors in pursuing any action or defense.

13.02 Without limiting the Vendor's indemnification of the Secretary, the Vendor
shall provide and maintain at its own expense, during the term of this Contract, or as
may be further required herein, the insurance coverages and provisions detailed in
Schedule L.

Article XIV, COMPLIANCE WITH LAW

14.01 The Vendor agrees to comply with ali applicable federal, state and local laws
in the conduct of the work hereunder. Vendor accepts full responsibility for payment
of all taxes including without limitation, unemployment compensation insurance
premiums, all income tax deductions, social security deductions and any and al] other
taxes or payroll deductions required for al| employees engaged by Vendor in the
performance of the work authorized by this Contract.

14.02 Notwithstanding anything to the contrary in this Contract or Schedules o this
Contract, any change in federal. state or local law or regulation requiring a change 1o
Vendor's Voting Unit which requires a change in hardware shall be done at a charge
subject to the MFC provisions of Section 3.05. Changes to the Vendor’s software as
a result of a change in federal, state or local law or regulation shall be included in
Vendor's maintenance obligation under Schedule E.

Article XV. LIMITATION OF LIABILITY

15.01 EXCEPT AS STATED IN THE FOLLOWING SENTENCE, THE PARTIES
HERETO SHALL NOT BE LIABLE FOR ANY INDIRECT, CONSEQUENTIAL,
SPECIAL., EXEMPLARY, OR INCIDENTAL DAMAGES. SECRETARY'’S
LIMITATION: SECRETARY SHALL BE LIABLE TO VENDOR AND ANY
OTHER PERSON OR ENTITY ONLY FOR THE TOTAL COST OF OWNERSHIP
PAID. OR DUE AND UNPAID, BY THE SECRETARY TO THE VENDOR.
YENDOR'S LIMITATION: VENDOR SHALL NOT BE LIABLE TO
SECRETARY OR ANY OTHER PERSON OR ENTITY FOR AN AMOUNT OF
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DAMAGES IN EXCESS OF THE TOTAL COST OF OWNERSHIP RECEIVED
PLUS THE COSTS IDENTIFIED IN SECTION 8.03 OF THIS CONTRACT.

Under no circumstances shall Section I5.01 limit Vendor's Indemnification chligation
under Section 13.01 of this Contract and Section 12.01 of Schedule E. Under no
cireumstances shall Section 15.01 limit Secretary’s or County’s liability for infringement
of Vendor's Licensed Programs.

Article XV CHANGES OR MODIFICATIONS

16.01 Any changes or modifications to this Contract shall be made and agreed to by
both parties, in writing, and in advance.

16.02 Notwithstanding the authorization granted by the Secretary o the County(ies)
as set forth in Articie XII, Section 12.02, such authorization shall not include the
right to terminate, change or modify this Contract, except as specifically allowed in
Section 12.11. The Contract may only be changed or modified by an agreement in
writing between the Secretary and the Vendor,

Articie XVII, ASSIGNMENT AND AUTHORIZATION

17.01 Except for Secretary’s right to assign this Contract to a County, neither this
Contract nor any rights, duties or obligations described herein shall be assigned by
either party without the prior written consent of the other party, such consent shall
not be unreasonably withheld, delayed, or conditioned. Nor shall a party authorize
anyone to either receive the benefits or fulfill the obligations of that party without
the prior written consent of the other party which will not be unregsonably withheld,
delayed, or conditioned.

17.02 The Secretary may, and hereby does, authorize each of the Counties o
exercise the rights and perform obligations of the Secretary hereunder, provided,
however, that no County may assign, alter, modity or terminate the Contract, nor any
rights, duties or obligations described herein, (A County's ability to perform is
subject to the restrictions in Sections 16.02 and 12.1h

Article XVIIL RELATIONSHIP OF PARTIES

18.01 It is agreed and understood that Vendor's (and its employees) rclationship to
the Secretary is that of an independent contractor. Nothing in this Contract shal] be
construed to create the relationship of employer and employee, a joint venture. a

partnership. or association between Vendor and Secretary.

18.02 The Secretary shail not provide any insurance coverage of any kind for the
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Vendor's employvees, and the Secretary will not withhold any amount that would
normaliy be withheld from an employee’s pay. Neither Vendor nor any of Vendor's
employees shaill be entitled to any of the benefits provided to employees of the
Secretary. including, but not limited 1o health tinsurance, the accrual or use of paid
vacation, and the accrual or use of sick time.

18.03 Vendeor shall determine the method, manner and means by which any services
will be performed; however, such method. manner and mcans shalf be set forth in the
applicabic Schedules. Cxcept as may be set forth in Schedute € and/or Schedule D.
Vendor is not required 1o perform services during a fixed hourly or daily time.

18.04 Vendor hereby confirms to the Secretary that the Secretary will not be
required to furnish or provide any training to the Vendor, and Vendor's employees or
agents, to enable the Vendor to perform its obligations hereunder.

Article XIX, REPRESENTATIONS OF THE PARTIES

19.01 Each party to this Contract represents to the other party that it has full power
and authority to enter into this Contract and the execution, delivery and performance
of this Contract dees not viclate the terms of any other contract to which it is a party;
or any law or regulation to which it is subject. The Secretary’s performance js
subject to Controlling Board approval as provided in Section 6.01.

19.02 Vendor represents and warrants that no person representing Vendor has
provided any gift, gratuity, service or other inducement to any employee of the
Secretary, the Secretary, or to any agency invelved in retaining Vendor's services.

19.03 Vendor warrants that, in providing the Voting Systems under this Contract, (i)
Vendor will comply with all descriptions and representations as to the Vendor's
Voting Systems (including performance capabilities, accuracy, completeness,
characteristics, specifications, configurations, standards, function and requirements)
set forth in Schedule A; (ii) the Vendor will render all related services in a manner
consistent with the standards of Vendor's industry using appropriately trained and
qualified personnel; and (iii) the Voting Systems will not be in violation of any
applicable law, rule or regulations, and Vendor will have obtained all permits
required to comply with any such laws | rules and regulations.

19.04 Vendor represents and warrants that the Voting Systems to be provided
hereunder are free from defects in materials and workmanship.  Vendor further
represents and warrants that for the term hereof the Voting Units will perform as
required in the applicable Schedules.

19.05 Vendor represents and warrants that it owns. or has the right to use under
valid and enforceable agreements. all Intellectyal Property rights reasonably
necessary for and related to the Voting Systems. To the best of Vendor's knowledge
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the Voting Systems do not infringe or violate any Intellectual Property rights of any
other person or entity and registered in the United States, and Vendor has not
received any charge, complaint, claim. demand or notice alleging any such
infringement or violation.

19.66 Vendor represents and warrants that all Vendor's personnel assigned to
Secretary or Counties under this Contract shall be qualificd to perform the services
described in an applicable Schedule. Vendor's personnel shall agree to abide by
Secretary’s or Counties current standard safety and security procedures and
harassment-free and drug-free polices, as Secretary or Counties may communicate
from time to time, while assigned to provide services to Secretary or Counties under
this Contract. Secretary or Counties, in each instance, will be provided with an
opportunity o interview that person, at least tive (3) days prior to the scheduled
replacement, before giving its approval or disapproval, such approval not to be
unreasonably withheld, delayed or conditioned.

19.07 Vendor represents and warrants that: (i) all individuals designated to perform
the services under this Contract are either citizens of the United States or legally
cligible to work in the United States and (ii) it has and will comply with all
applicable immigration laws and regulations refative to those individuals who are not
citizens of the United States.

19.08 Secretary or Counties may terminate the assignment of any Vendor personnel
with cause, immediately, if Secretary or Counties, in its sole discrction chooses, or in
the event that Vendor personnel has breached any obligation set forth herein. In the
event of removal of any Vendor personnel and upon the Secretary’s or Counties
request. Vendor shall designate an employee to replace the removed employee until
completion of the services in the applicable Schedule.

19.09 Vendor affirmatively represents and warrants to the Secretary that it is not
subject to a finding for recovery under R.C. 9.24, or that it has taken the appropriate
remedial steps required under R.C. 9.24 or otherwise yualifies under that section,
Vendor agrees that if this representation and warranty is deemed to be false, the
Contract shall be void ab initio as between the parties to this Contract. and any funds
paid by Secretary hereunder shall be immediately repaid to Secretary, or an aclion
for recovery may be immediately commenced by Secretary for recovery of said
funds.

19.10. WARRANTY DISCLAIMER. VENDOR DISCLAIMS ALL OTHER
WARRANTIES, EITHER EXPRESS OR IMPLIED, NOT EXPRESSLY AND
SPECIFICALLY SET FORTH HEREIN [INCLUDING, WITHOUT
LIMITATION, THE IMPLIED WARRANTIES OF FITNESS FOR A
PARTICULAR PURPOSE AND MERCHANTABILITY.
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Article XX, CERTIFICATION OF COMPLIANCE WITH OHIO
ETHICS

20.01 Vendor by signature on this Contract certifies that Vendor is currently in
comphiance and will continue to adhere to the requirements of Ohio Ethics Laws us
provided by Sections 102.03 and 102.04 of the Ohic Revised Code.

Article XXL MISCELLANEOUS

21.01 This Contract shall be governed by and interpreted in accordance with the
laws of the State of Ohio without regard (o conflict of taw principles, The parties
agree o the exclusive jurisdiction of the federal and state courts of Ohic n
connection with any dispute arising hereunder.

21.02 This Contract may be executed in two or more counterparts, each of which
shall be deemed an original, and all of which together shall constitute one and the
same instrument,

21.03 If any provision of this Contract is declared or found to be illegal,
unenforceable or void, then the parties shall be relieved of all cobligations arising
under such provision, but only to the extent that such provision is illegal,
unentorceable or void, it being the intent and agreement of the parties that this
Contract shall be deemed amended by meditving such provision to the extent
necessary to make it legal and enforceable while preserving its intent or, if that is not
possible, by substituting therefore another provision that is legal and enforceable and
achieves the same objective.

21.04 Each party agrees that it will perform its obligations hereunder in accordance
with all applicable laws, rules and regulations now or hereafter in effect,

21.05 No failure or delay by either party with respect to exercising any of its rights
hereunder shall operate as a waiver thereof.

21.06 Each party agrees that in the event an action is brought against it, directly
invelving the subject matter of this Contract by a third party, the outcome of which
could have a direct and material effect upon the rights of the other party grarted
hereunder, the party against whom the action is brought will notify the other party as
soon as possible and allow the other party an opportunily to appear in and defend
such action, and its expenses (including reasonable attorney fees) shall be borne by
the other party.

21.07 The parties agree that this Contract is for the benefit of the parties hereto, and
the Counties, who are third party beneficiaries of this Contract. Except for the
Counties. this Contract is not intended to confer any rights or benefits on any other
third party, including any employee. vendor, or customer of either party, and. there
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are no other third party beneficiaries as to this Centract or any part or specific
provision of this Contract.

21.08 This Contract shall be binding upon and shall inure to the benefit of the
parties hereto and their Iespective successors, permitted assigns and authorized users.

21.09 This Contract is the complete agreement between the parties with respect to
the subject matter hereof and superscdes all prior agreements, aegotiations, and
communications on such subject matler. All prior negotiations, representations, or
agreements, either written or oral and relating to the subject matter hereof, are
superseded hereby,

21.10 This Contract in no way establishes an exclusive arrangement between
Vendor and the Secretary, or the Counties. The Secretary retains the ability to
contact, negotiate term with, and enter into contracts with any other third party,
including any competitor of Vendor, at any time, without notice to Vendor, on the
same or simiar subject matter, without incurring liability to Vendor.

21.11 No waiver of any breach or of any of the terms or provisions of this Contract
shall be, or be construed to be, a waiver of any preceding or succeeding breach of the
same or any other provision hereof,

21.12 Any unotices required or permitted to be sent hereunder shall be served
personally or by registered or certified mail, return receipt requested or by facsimile
with confirmation or receipt; respectively to the addresscs listed below.

21.13 Vendor's failure to perform any obligation or satisfy any condition hereunder
will be excused if, and suspended for so tong as, attributable to causes beyond the
Vendor's reasonable control: provided that the period of any such suspension shali
not, in any event exceed 120 days.

Natices to Secretary shall be sent to:

The Office of the Ohio Secretary of State

Attn: Legal Department

180 East Broad Street. 16" Floor

Columbus, Ohio 43215

Facsimile: (614) 644-0649
Notices to the County shall be sent 1o the address(es) listed in Schedule N.
Notices (0 Vendor shall be sent to:

Diebold Election Systems, Inc,

Afln:
3995 Maytair Road
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Facsimile: 972-542-6044

With Copies to:

Dicbold, Incorporated
5995 Mayfair Road

North Canten, Ohio 44720
Attn: General Counsel

Facsimilc: 330-490-4450

Fach of the partias has cavsed thig Contract to be executed on its behaif by itg
duly authorized representative as of the date first above written.

SECRETARY:

By: )Zw«% //ﬂtf—
Monty Lobb

Title: Assistant Secretary of Seats

Date: __/ /6 o

850394190
FEDERAL TAX LD. NUMBER
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Schedule A - Hardware and Software Requirements

The Vendor shall provide hardware and softwars to meet the following minimum
requirements:

1. State of Ohio Certified

All equipment and software must be certified by the Board of Voting Machine Examirers
of the State of Chio.

2. NoInterface with Voter Registration System requirad
The Voting Unit shall not require an interface with any specific voter registration syster.

3. Federal Election Commisslen Standards

All hardware and software components of the Voting Unit, including provisions for
absentee voting and voters with disabilities, must comply with the FEC Voting System
Standards. All hardwarc shail be approved at the time the Voting System is ordered by
the Secretary. Software and firmware shall be approved at the time that the Voting
System is ordered by the Secretary.

4. Independent Testing Agency {“{TA")

All equipment and software must be qualified by an ITA. The [TA certification must he
demonstrated with a copy of the qualification certificate issued by an ITA approved by
the National Association of State Election Directors ("NASED™), or documentation from
a NASED approved ITA that the system is pending qualification and that the source code
review portion of the testing is complete and satisfactory. The vendor must provide a
signed authorization directing the [TA that performed or is currently performing the
qualification testing to:

Submit the results of its testing directly to the Contracting Officer, and;
Allow the Contracting Officer or designee full access to all test records and data.

5. Experience and Financial Capacity

The Vendor must demonstrate both the experience and financial capability to satisfy ali
immediate and long-term requirements for the requested system and system support. The
Vendor must be able to meet the guarantee and bonding requirements.

6. System Requirements, Performance and Capabiiities

The DRE, PCOS, and ABS systems must meet the following requirements, unless
otherwise indicated:
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1. Accuracy

The DRE, PCOS, and ABS systems must:

Produce a paper audit trail, To guard against fraud, sy stems shall not produce
individual paper records that voters could remove from the polling place;
Accurately report all votes cast:

Contro! logic and data processing methods to detect errors and provide correction
method;

Provide for the storage and tabulation of write-in votes;

Accommodate multi-member districts whereby multiple votes are cast for more
than one post in the same clection;

Permit diagnostic testing of all the major components within each unit;

Provide printout results containing candidates and/or issues in an alphanumeric
format next to the vote totals:

Provide logic and accuracy tests in the memory of the main processor and the
programmable memory device used on Election Day, including zero printouts
belore each election and a precinct tally printout at the close of each election.
Permit recounts and contested elections to be conducted pursuant to the
requirements of Title 35 of the Ohio Revised Code; and

In the cvent of the failurc of a unit, retain a record of all votes cast prior to the
failure.

The DRE system must further:

Present the ballot to the voter in a clear and unambi 2uous manner;

Prohibit Overvotes before final vote is cast:

Provide a summary screen at the end of the ballot showing what the voter has
chosen prior to the final vote being cast;

Provide a method to separate and hold provisional and absentee ballots that are
cast;

Provide for the tabulation of voles cast in split precincts, where all voters residing
in one precinct are not voting the same ballot style; and

Provide for the tabulation of votes cast in combined precincts, where more than
one precinct is voting at the same location, on either the same ballot style or a
different ballot style.

The capability of storing and presenting to the voter any ballot style in use in
given jurisdiction;

Able to maintain multiple baliot combinations on a single voting unit;

Able to accommodate muiti-member districts; and

Easily download results from balloting into the final tally of votes

The Voting System(s) shall be able to meet cach of the requirements of Ohio Revised
Code Section 350610, in effect as of the date of the Contract,

8. Auditand Security
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The following requirements pertain to DRE, PCOS, and ABS systems unless otherwise

noted;
»

9.

Provide 4 paper audit wrail as referenced under Accuracy above:

Provide that each voter's ballot is secret and the voler cannot be identified by
image, code or other methods;

Provide for Summary reports of votes cast on each voting device by extracting
information from a memory device or a data storage device;

Provide printed records regarding the opening and closing of the polis and
include the following:

* Identification of election, mcluding opening and closing date and times:

* Identification of each unit

* Identification of ballot format;

* Identification of candidate and/or issue, verifying zero start;

* Identification of alt ballot fields and all special voting options;

*  Summary report of votes cast for each device, or ability to extract same:

* Prevent printing of summary reports before the sequence of events
required for closing of the polls are completed;

* Poll opening reports should have all System audit information required:

* No loss of data during generation of reports including resuits, images and
inaccurate vote counts;

* lIntegrity and security of data maintained according to time frame for
federal, state and local elections;

* Prevention of functions in an improper sequence;

*  Security provisions compatible with administrative sel up and operalional
use;

* Requirement for pre-election testing of logic and accuracy;

* Requirement for logic and accuracy results to be stored in mernory of
main unit processor and Election Day device:

* Programmable memory device to be sealed in unit with means of tamper
detection;

* Allow for extraction of data from memory devices to a central host;

* Prevent modification of the voter’s vote after the ballot is cast;

* Protect the secrecy of the vote such that the vote may not be observed
during the voter’s selection of preferences, during the casting of the ballot,
and as the voted ballot is transmitted for recording on a storage device;
and

* Prohibit voted ballots from being accessed by anyone until after the close
of polls.

Provide for security procedures system-wide, from tum on to tum off: and
Provide for safeguards against and evidence of tampering, theft or damage of the
system and urits.

Election Management System

The Election Management System (“EMS™) shall consist of the hardware and
software required to accomplish the functions described below.
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3. Administrative Datahaca

The EMS shall allow local and state election officials to generate and maintain an
administrative database containing the definitions and descriptions of political
subdivisions and offices within the Jurisdiction.  The environment in which all
databases in the subsystem are maintained shall include all necessary provisions for
security and access control.

The EMS shall provide for the definition of political and administrative
subdivisions where the list of candidates or contests may vary within the polling
place and for the activation or exclusion of any portion of the ballot upon which
the entitiement o fa voterto vote m ay vary by reason o f place o fresidence or
other such administrative or gecographical criteria,

Any database may be gencrated and maintained in any file structure suitable to the
requirements of the jurisdiction. It is the intent of the database hierarchy described
herein to ensure that data entry, updating, and retrieval be eftectively integrated and
controlled. Any structure, which provides the required functional capability,
security, and privacy, is acceptable,

For each election, the EMS shall allow the user to generate and maintain a candidate
and contest database and provide for the production or definition of properly
formatted ballots and software. This database shall be used by the system with the
administrative database to format ballots or edit formatted ballots within the
Junsdiction.

The EMS shall provide a sottware capability for the creation of newly defined
elections, for the retention of previously defined formats in that election, and for the
modification of a previously defined ballot format. Such systems shall be designed
so as to facilitate error-free definition of elections and their associated ballot layouts
for DRE, PCOS, and ABS and comply with the ballot rotation requirements of R.C.
3505.03.

The subsystem shall be capable of handling at least 500 potentially active voting
positions, arranged to identify party a ffiliations in a primary election, offices and
their asscciated Iabels and instructions, candidate names and their associated labels
and mstructions, and issues or measures and their associated text and instructions.

b. Election Programming

The subsystem shail provide a mechanism for the definition of the ballot, including
the definition of the number of allowable choices for each office and contest, and for
special voting options such as write-in candidates. [t shall provide for all voting
options and specifications as provided for in the Ohio Revised Code.
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The subsystem shall generate all required master and distributed coptes of the voting
program in conformance with the definition of the ballot for each polling place and
voting device, including devices required to facilitate ahsentee voting and diszblec
vOlers.

The distributed copies, resident or installed in each voting device, shall include all
software modules required to monitor systetn status and generate muchine-leve]
audit reports, to accommodate device control functions performed by polling place
officials and maintenance personnel, and to register and accumulate votes,

¢, Ballot validation

The subsystem shall provide a mechanisin for executing test procedures which
validate the correctness of election programming for each voting device and polling
place and insure that the ballot display corresponds with the nstalled election
program.

The voting system election ranagement component must be able to receive data
electronically from the Secretary and County Boards of Election via electronic storage
media or modem in an agreed upon format that contains, at a minimum, the following

data;

Full candidate name;

Candidate sequence;

Text of ballot questions and voting option language;

Name of authorizing presidential candidate for a Presidential Primary Delegate;
Office name;

Number to vole for each office;

Party affiliation;

Ballot style indicator; and

Number of registered voters at the precinct,

The voting system election management component must also be ¢ apable of returning
data electronically to the Secretary and County Boards of Election via electronic storage
media or modern in an agreed upon format that contains the following information:

Candidate Name;

Office;

Number of votes for (including ballot questions);

Number of votes against (where applicable) (including baliot questions);

Number of people voting summary and by party affiliation {if applicable); and
Number of rcgistered voters at the precinct level (by party affiliation if
applicable).

The EMS shall contain minimal, if any, double entry elements.
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The EMS shall be flexible enough to allow the import/export of ballot information and
voter registration information to and from any centralized statewide database, which wil]
be undergoing changes in the coming years. No voting system shall he selected that
requires a specific voter registration database interface.

The EMS shall accommodate multiple languages, The system shall allow local eicction
officials the ability to download information from software used 1o transiate information
to the appropriate language or the system should perform translations automatically,

10. Back-Up System
The back-up system must:

* Remain in operation during power surge or other abnormal electrical
occurTences;

* Engage immediately with no loss of data in the event of disruption of electrical
connection; and

* Provide documentation on the backup system and its maintenance while not in
use for elections.

The back-up system should: Power al] components, including illumination, audible and
disabled voter tools.

11. Speed of System

The Voting System shall permit voters to cast baliots quickly and easily without any loss
of accuracy.

The Voting System shall provide for an accurate and immediate transfer of data.
12. Absentee Voting

The abscntee voting system must be integrated with the entire Voting System provided
by the Vendor.

The devices that produce or process the absentee ballots shall be programumed from the same
database and election definition that is used to program the precinct voting devices.

The reporting and tallying system for the absentee ballot system shall be capable of
tallying the absentee votes as g Stparate precinct or allocating the absentee votes back to
the voter's precinct.

The absentee results shall be easily integrated with Election Day results (if applicable) in a
timely manner.
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The absentee votin g system element must produce and record results from an optical scan
batlot,

13. Provisional Voting

The DRE, PCOS, and ABS voling equipment, as weli as the EMS, shail be abie to
separate provisional ballots from non-provisional ballots cast at the precinct on Election
Day and shall be able to download the provisional ballots into the final tally of votes if
those provisional ballots are determined to be eligible for counting.

14. Election Reporting Requirements

The Voting Systems shall provide a cumulative, canvass and precinct report of absentee
voting, provisional ballot voting and Election Day voting as one total.

The Voting Systems shall provide a cumulative, canvass and precinct report of Election
Day Voting as one total.

The Voting Systems shall provide for unofficial and official reports, in standard or
custom format, including absentee and, Election Day and total vote.

The Voting Systems shall provide the ability to custom design an election report to
include the following information in total or in part:
¢ Name of election;
* Political subdivision and party involved - separate reports should be available for
each subdivision and party;
* Date of election:
* Typeofreport;
* Total number of registered voters in each political subdivision and total number of
registered voters in each race, and, where applicable, a breakdown by party; and
* Total number of registered voters in each voting precinct, including a sub-listing
when the precinet is split; and
* Provide for the formatting of election results by capturing election data embedded
n the database and producing specialized reports, ie. a report of votes by multi-
member district, legislative district or congressional district.

The Voting Systems shall provide, for election night reporting, a listing of precincts
eporting and a listing of precincts not reporting.

The Voting Systems shall provide for the operator of the reporting system to change the
appearance of the report by reformatiing the data.

The Voting Systemis shall provide for the removai of an already counted precinct and a
re-counting of that same precinct in the event of errors in transmission.

The Voting Systems shall provide individualized sample ballot information for storage on
a Web sitc and for reproduction and distribution.

Page A-7 of 10 01/30/04




4

Statewide Voling System(s, Froject Agreement for Acquisition of Vuing Systemns/Related Services

The Voting Systems shall provide for the automatic transmission of election results
through whatever medium chosen by the State, whether it be Intemet, telephane lines,
electronic data, etc.

The Voting Systems shail provide for the storage of e lection resuits in any version of
software required, i.e., Access, Excel, Adobe, ASCIT and HTML

The Voting Systems shall provide for election results to be produced in such a manner as
lo allow for easy copying for paper distribution upon request,

15. System Audit Log

The system audit log shall contain sufficient information to allow the auditing of all
operations related to central site ballot tabulation, rcsults consolidation, and report
generation. It shall include a/an:

* Identification of the program and version being run;

¢ Identification of the clection file being used;

* Record of all options entered by the operator;

* Record of all actions performed by the subsystem; and
* Record of all tabulation and consolidation input.

The system audit log must be created and maintained by the system in the sequence in
which operations were performed.

16. Access to Election Data

The Voting Systems shall provide for authorized access to election resuits afler closing of
the polls and prior to the publication of the official canvass of the votc.

The systern may be designed so that results may be transferred to an alternate database or
device. Access to the alternate file shall in no way affect the control, processing, and
integrity of the primary file or allow the primary file to be affected in any way.

17. Voter Caomfort

Each of the foliowing requirements should be met;

* Font size should be adjustable for ease of sight, but not below the font size of
twelve (12), at one hundred percent (100%) magnification (DRE only),

*  Ballot should include minimal, easy to follow on-screen instructions for use by
the voter (DRE only);

*  Votors are to be shown a summary screen at the end of the baliot {DRE enly):

* Device should be capable of supporting foreign languages;

*  Voter should be aware by clear means of ballot choice;

Page A-8 of 10 01/30/04




o~

Statewice Voling System/s) Project Agreameant for Acguig_%_tim of Voling Systems/Related Services

Voter should be allowed to change selection unti] the voter is satisfied with
choice at anytime prior to the final casting of a ballot:

Voter should be allowed to review al] ballet choices before casting the ballot;
Device should prevent Overvotes (DRE onlyy;

Device shall prompt the voter to confirm the voter’s choices before casting their
ballot, signifying to the voter that casting the baliot is irrevocable and directing
the voter to confirm the voter's intention to cast the ballot, and shall further
signify to the voter that the ballot has been cast after the votes are stored
successfully;

Voling booth must he designed so as to provide privacy for the voler while
voting, must be well lit, equipped with a fixed surface of writing height on which
to vote and must accommodate elderly, disabled or other voters with special
needs (DRE only);

The PCOS system should have the capacity to notify voter of al] Overvotes; and
During contract period, written matcrials shall be provided at each polling place
to inform voters on how to use the voling equipment prior to actually voting.

18, Disabled Voter Comfort

Al DRE VWD voting units should be adaptable for disabled voters, from a restructuring
of the voting unit or booth to the removal of the device,

In addition, the units that will accommodate voters with disabilities must be capabie of
providing:

.

Non-visual access using a method that includes touch controls and audible speech,
playback, volume, speech;

Ease of portability and adjustability at polling location;

The voter with the ability to review the completed ballot hefore submitting his or
her vote;

The system must prevent the voter from Overvoting any race:

The voter must be able to write in a candidate name in races which allow write-in
candidates;

The votermust be able to review their W rite-in i nput to the interface, ¢ dit t hat
input, and confirm that the edits meet their intent;

There must be a clear, identifiable action that the voter takes to “cast™ the ballo::
The system must make clear to the voter how to cast a baliot, such that the voter
has minimal risk of doing se accidentally, but when the voter intends to cast the
ballot, the action can be eastly performed;

Once the ballot is cast, the system must confirm to the voter that the action hus
occurred and that the voter’s process of voting is complete; and

Once the ballot is cast, the system must preclude the voter from modifying the
ballot cast or voting or casting another ballot.

19. DRE, PCOS, and ABS Comfort Requirements
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The following requirements pertain to poll werkers and election officials and staf? for
DRE, PCOS, and Absentee Rallat Systems:

Devices should be transportable, without damage to internal circuitry;

Devices should withstand frequent loading and unloading, stacking, assembling,
disassembling, reassembling, and heavy use, without damage to intemnal cireuitry.
Devices should provide poll workers with a method o immediately detect if a
voting unit is not operating properly;

The programmable memory device should b e easy for poll workers to o perate
after the closing of the polls; and

Devices should be “tamper-proof” while in a storage configuration either in
storage or the polling location.

20. DRE Comfort Requirements

The following requirements pertain to poll workers and election officials and staff for the
DRE Systems:

Devices should be of such size as to be able to move through standard size
doorways into various size polling places for storage in a particular location
within the polling place prior to Election Day use;

Devices should allow for a Poll Worker to assist a voter in activation, either
through remote help or direct access to the voting unit, or devices should allow
the voter themselves to activate the unit using some form of activation device,
[i.e. smart card, access code, or activation cartridge]; and

DRE systems used should be as lightweight as possible.
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Tatal Cost of Ownership (760 Reisted Sarices
ftams Potential Diebold Unit | Unitof Diebold Tatal
Quantity Prics Measure Price
DRE {1}
ORE wi2yr warranty 2BEY7 0« 1§ 2.750.00 sach = $ 78421 750,00
Maintenanca YR3 28517, x 1§ 4500 aach = § 1281728500
Mairtenance YR4 28537 x | & 4500 a3ch = § 128323530
Maintenance YRS 28817 x 1§ 45,00 each = 3 1,283.255.00
Software License YR3 38517 x |§ 18.00 aach = § 513,308.00
Software License YR4 28517 x 1§ 18.0G a3ch = 3 513 306.G0
Software License YRS 285171 x | § 1800 each = 3 $13.306 00
**Total DRE w/Syr warranty 28,5171 x % 2,939.00 each = $ 83,811.463.00
ADA 1)
ADA 7E08! x 3 2.750.00 aach = § 19,266 520.00
Maintenance YR3J 7006f x |8 45.00 each = 3 315.270.00
Maintarance YR4 TODE x | & 45.00 each = $ 31527604
Mainterance YRS 7C08 x 1§ 45.00 each T 5 315,270.00
Software License YR3 70068 x | & 18.00 each = 3 128,108.00
Scftware Licenss YR4 008 x 1§ 18.00 each = % 126,108.00
Software License YRS 7008 x |§ 18.00 aach = $ 125,108.00
“"Total ADA w/Syr warranty 70060 x {§ 2,93%.00 gach = $ 20,590,634.00
Optical Scanner {2}
Optical Scanner wilyr warranty 0: x 1'% 4.200.00 each = 3
Maimenance & License YR3 0 x i3§ 124.20 each = $ -
Mairtenance & License YR4 O x | % 124.20 sach = 3 -
Maintenance & License YRS 0i x 1§ 124.20 each = 3
“*Total Ootical Scanner wiSyr warrantys 0 x |3 4,572.50 each = 3 -
Ogptical Scanner wihigh spead ABS {3y » ;
Ogpticat Scanner w/high speed ABS & 2yr warranty 8 x |% 8,700.09 each = 3
Maintenance § License YR3 O x 1'% 225.00 2ach = $ -
Maintenance & Licansa YR4 0 x |$ 236.25 aach = 5 -
Maintenance § License YRS 3. x |§ 248,06 each = 3 -
** Total Optical Scanner witigh speed ABS & Syn
warrantyl Bl x % 9,409 .31 each = 3 -
Optical Scanner wistandard speed ABS (4)
Optical Scanner wistandard speed ABS & 2yt warranty 120 x | % 2.545.50 each = 3 305,450.00
Maintenance & License YR3 1208 x |% 125.00 aach = 3 15.000.00
Maintenance & License YR4 120 x 1§ 125.00 each = g 15,000.00
Maintenance & License YRS 1200 x 1% 125.00 each = % 15,000.00
** Total Optical Scanner wistandard speed ABS & Syr]
warrantyl 1200 x |'§ 2,920.50 each = ] 350,460.00
EMS (5}
Software wiZyr kcense 35,8231 x |§ - per unit = S -
License YR3 35523 x | § 2500 | perunmit = 3 888,075.00
Licerse YR4 35,523 x 1§ 2500 1 perunit = $ 888,075.00
License YRS 358231 x 13 25.00 . per unit = s 848.075.00
™ Total EMS w /Syr warrantyl 35523 x | § 75.00 | per unit = § 266422500
Implamentation {5}
Project Management 33523 x |§ 193.00 | per unit = $  6,745,370.00
Delivery 35623 x 1S - per uri = 3 -
Unpacking & Removal of packaging 35823 x | & hour = S
Configuration (Mardware) 35523 x 1§ per uni = $
Acceptance Testing 5523 x 1% - par umit 2 5 -
instaiiation (Solware) 35.52% x | &% - oer ynit = 3 -
“*Total Implementation Costs 35523 x 1'% 190.00 = $  6,749.370.00
|
é
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Totat Cast of Cwnership [TCO) Ratateg Sarvices
Patantial . .
ftams a N Diebold Unit Unit of Diebold Total
Fuantity Prica Measure Price
i
Training
Election Officials (6) 280 3 2.400.00 nerson = 5 800 850,00
Poll Workers (7} 48,000 3 20,90 persan = 3 960,0G0.00
Assistarce with Voter Education (8) 1000 x i3 175.06 haour = 3 175.000.90
Documentation X 1% - = 3 .
*Total Training 3 2.895.00 = $  1,735000.00
Support
On-sile Support Cost (g3 10,6868 x | § 7300 hour x 3 850145020
Help Dask x i3 - hour s 3 -
“Total Suppeort $ 7300 = ) 8G1.450.090
Misc,
x | % - sach = 5 -
x | § - 2ach = 3 -
““Total Misc. 3 N = 3 .
Total Coat of Qwnership (10) 355231 x {3 3,285.27 each = 3 116,702,602.00
Spacial Allowance % 9.75% 3.75%
Special Allowanc 3 320.27 $ 11,376,307.00
Net Total Cost of Ownarship $ 2,965.00 $ 105,325,685.00

The following assumptions were Used to derive the fofal cost of ownership: . .

1. The iotal estimate of DRE & ADA Units for the whoié state of Ohio Is 35,523 unis.~ . |
At this time we do not know how many Optlical Scanners wil be required, so we have set this af 0. Afler the Counties have chosen their
2 choice of equipment this quaniity will be updated and multipiied by your unit cost 1o calculate total price to the State,

At this time we do not know how many high speed ABSs will be requred, so we have set this 3t 0. After the Counties have chosen their
3 choice of equipment this quanity wil be updated and muftiplled by your unit cost lo calculale total price to the Siate.

‘We have estimated that at least sacn county will require 1 ABS slandard speed and ihat the -arger will require more. Qur average per Courty
4 s 1.36._ This will based upon the choices of the Counties.
5 Quantity based upon latal DRE+ADA requirements. L
6 The 305 estimates that there are a total of 250 election officials in Ohio 1o be trained,

7 The 508 estimates that there is a total of 48.000 peil workers in Ohio to be trained.
8_The SOS has used an initial astimate of 1,600 hours of assistance with voter education.

-9 Diehoid will pravide whalever support is necessary to ensure the first successful Federal efection.

19 Total Unit Cost of Qwnership is calculated by taking the Totai estimated cost and dividing by the tota! estimated quantty af DRE/ADAS.

The vendor agreed to the following contract terms:

Alf unit prices ar vaid regardless of the rumber of Cauntes hat yOu are chosen 1o supply. Itis understood that the quantties wil change
A after the Counlies have made Iheir choices, ) o

The base year shall be the 1ast vear of this agreement as i applies 10 each cost dem. The ascaation of all ronscheduled costs will be capped
8 atthe lesser of the pievailing increase of the CPl or 5%.

C Al license and maintenance costs are capped at the tesser of the prevailing increasa of the CPt or 5% after the 101h year of this agreement,

D Diebold must service any County that selects them. e . o
Digbotd has agreed to mee! specific requirements as they pertain 10 the specific requirements of the Secrelany's Security Survey and any
€  statutery of standards based requiraments,

F__Server costs are included in the above pricing.
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ftems Patential Dieboid Unit
Quantity Brica

Unit of Dlabhold Tota!
Moasurs Prica

J

‘Drebold shait immediately submit for certification in the State of Chic any software releases for its gl
in any other state. Chio shall have the aght lo utize the lates! version of any of Dieboid's software
 state at ro additionat cost,

A specisl allowance of 5.75% applies to ail prices,

H . Ihere are no addiional coss to provided Ihe equipment and services stated in the REP and clarifications o the State of Chio.

ection systems submitted for certification
that nas recewed certification in any gther
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Schedule C - Scope of Work

This Schedule C describes the Project and what the Vendor must do to get the job done.
It also describes what the Vendor must deliver as part of the completed Project (the
"Deliverables”).

Scope of Work

The Vendor must supply the Counties with instalied and configured DRE, PCOS, ABS
and EMS systems needed 1o respond with the Secretary’s commitrment to meet the Voting
System standards of the Help America Voie Act of 2002 {HAVA). The Vendor must
also provide training for all individual poll workers and Board of Elections staff and
overall knowledge transfer to State and local election officials. The Vendor will provide
State and local election officials and Poll workers with training materials for use in voter
education programs.

The scope of work includes:

* Project management and oversight

Equipment installation, configuration, testing and certification
Training for all poll workers and Board of Elections staff
Assist with voter education

On-site Administrative and technical support

Warranty support and post-warranty maintenance and support

® ®* » &

In the event that there is a conflict between the obligations set forth in this Schedule C
and those set [orth in Schedule B, those set forth in Schedule B shall control,

1. Key Milestone and Timeline Dates

Key completion dates for project activities are determined based upon the requirements in
Schedule D,

2. Deliverables

The following ten (10) deliverables are included in the Scope of Work.

a. Work Breakdown Structure (WBS) and Deployment Schedule
{Deliverable 1)

Provide a Program level Work Breakdown Structurc (WBS) based on the number
of Counties awarded, developed in Microsoft Project, which summarizes all
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b.

project-related tasks, durations, required resources and hours required (whether
Secretary or Vendor) to meet the terms of this contract. The WBS shouid specify
timeline and task associated with:

* project management and oversight;

* equipment installation:

* configuration;

€ tesling;

» certification;

s lraning;

s voter education; and

* administrative and technical support.

Execution of risk mitigation strategies (Deliverable 2)

The Vendor shall execute the required security risk mitigation strategies as
described in Attachment C-A attached hereto and incorporated herein by this
reference.

Validation of the State’s requirements (Deliverable 3)

To confirm the ability of the chosen systerns to meet the State’s minimum
requirements as detailed in Schedule A of the Contract, the Vendor must plan and
factlitate a walk-through session within ten (10) calendar days of the start of the
Project to annotate and demonstrate system capabilities for the Secretary of State
staff and invited guests. To successfully conduct this session, the Vendor will:

t. Develop and distribute a checklist listing all of the State’s minimum
requircments plus any additional features the Vendor believes will help the
State attain its Project objectives:

1. [lustrate and confirm that the systems being demonstrated meet each
defined requirement;

i, Explain and document any variance between the minimum requirements and
system capabilities;

iv. Respond effectively to comments and questions from participants,

v. Capture and document any additional requirements identified during the
walk-through;

vi. Develop and submit a baseline listing of all requirenients.

Installed and configured DRE, PCOS, ABS and EMS system
(Deliverable 4)

To conlirm successful installation and configuning of all DRE, PCQS, ABS and
EMS systems, the Vendor will:
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1. Comply with all delivery and sci-up dates detailed in Schedule D;
and

li. Prepare, assure completion of and submit a checklist filled-in and
signed by a duly authorized State representative attestin g to the
successful installation, configuration and testing of equipment at
¢ach location.

e. Documentation (Deliverable 5)

The Vendor will provide software and firmware documentation, information, and
materials, including the following:

i

.

il

V1.

Vil

Instructions required to install, operate and test the voting system,

System flow chart describing information flow; entry and exit points; and
the relationship of programs, device drivers, data files, and other program
components;

[dentification of version, release, and modification levels of all software and
firmware components;

Identification of the steps and procedures required to generate all program
modules providing system functions for which certification or previsional
certification is requested;

Identification of all compilers, assemblers, development libraries, device
drivers, operating systems, and monitors required to generate and operate
the executable programs;

Identification of all program elements which are static and not subject to
change in either content or use when distributed for sale, during testing, or
during operation; and

Identification of all program elements that are not static and therefore are
subject to change in content or use when distributed for sale, during testing, or
duning operation.

None of the above include source code.

f. User informational materials (Deliverable 6}

The Vendor shall provide:
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i. Clear, graphically-driven pamphiets and brochures that tell voters how the
voting devices work;

i, Additional text-based items as required to supplement the lraining programs
described below; and

1. Web-based demonstrations.

g. Training (Deliverable 7)

The Vendor must provide:

i. Extensive training programs for all poll workers and Board of Elections
staff on all phases of the Voting System(s). Such training shall be sulTicient
to the point that State and Local Election personnel shall be able to operate
the system without continuous support by the Vendor. The training shall
address, but shall not be limited to, the following topics:

Programming of units;

Preparation of each individual unit;

Preparation of polling place to accept voting devices;
Electronic transmission of election results;

Tabulation of results;

Equipment and software used at the central counting
station;

Methods of ensuring the accuracy of precinct results;

Full understanding of the audit procedures;

Conduct of a rccount;

Conduct of a contested election,

Records preservation;

Printing, designing and reformatting election reports;
Troubleshooting to solve temporary problems;

Safeguards to prevent and detect tampening or theft;

Hot points for system errors; and

Training on the use of the Election Management System to
design and iayout ballots.

i. A detailed training program for each county, which shall include:

Setting up and testing the voting equipment;

Suggestions for precinct set-up,

Operation of the voting device from start to finish;
Processing of voters, to the ahsentee voter, to the regular
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1i.

v,

Vi,

voter, t¢ the provisional voter,

+ Treubleshooting methods to quickly identify and resolve
ary problems;

* The opening and closing of polling locations on Election
Day:

e Proper operation and security for modem transmission of
clection results (if applicabie);

*  Printing of zero counts befure the polls open;

* Assisting voters who require help while in the voting
process;

» Immediate determination of device problems;

¢ Using the battery back up during electrical failure;

o Taking a malfunctioning piece of equipment out of
service;

» Closing the poils and producing results in any of the
methods available for that particular device;

» How and when to place service calls.

* Poll worker training provided by the vendor, to the county,
at the direction of the county; and

e Training matertals for use by eclection personnel when
conducting educational outreach programs.

The Vendor shall provide pre-election training of poll workers and Board of
Elections staff prior and through the first County-wide election.

The Vendor shall provide a poll worker training program on videotape to the
Sceretary and the Counties. This vidco program will assist the Secrctary
and local election officials in preparing poll workers to work the potls and
properly operate the voting equipment. This videotape should be 15-20
rminutes in duration and will likely include a brief message from the
Secretary of State, an overview of the Secretary’s response to the Help
America Vote Act, and a demonstration of the features and functions of the
new voting system. The Vendor shall assume responsibility for producing
this instructional video program and arranging to make at least cne copy for
each precinct.

Voter Education programs will be conducted by the Secretary and the
County. However, the Vendor shail provide basic voter education material
to support efforts ol the Secretary and the Counties.

The Vendor shall partner with the Secretary in using the Secretary of State’s
Web presence as a communication and instructional medium for the new
voting system. To this end, the Vendor will actively participate in creating
of informative communiques of public interest during the project. The
Vendor shall also develop an on-line demonstration and simulation of the
new voting equipment as an additional educational tool.
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. Warranty (Deliverable 8)

The Vendor shall provide:

1.

A minimum of a five (5) year warranty, for all Voting System hardware and
software, regardless of whether this warranty period for any piece of
equiprnent and software shall extend beyond the term of this Contract as
described in the RFP;

Documentation of acceptance testing for each unit delivered;

During the term of the contract all software upgrades, as weli as all
hardware and software patches to repair defects in the system, at no charge
to the using entity or State;

One compilete set of user and technical documentation for all hardware and
components required to operate each system for the Secretary and each
County, in both printed and in an electronic format; and

Well-trained support personnel, conversant in the English language, for all
activities that arc the Vendor’s responsibility.

Election administrative support (Deliverable 9)

The Vendor shail provide:

An overall contract administrator who will serve as the principai point of
contact for the Vendor with the Secretary.

The Vendor will prepare a plan to support Counties in which the system is
being deployed. This on-site technical support shall be provided through the
first County-wide election.

On-site technical support shall include at least the following:

Pre-election programming and ballot set-up;

Pre-election logic and accuracy testing;

Election day support during the tull hours of operation; and
Post election testing and reporting.

e

Service technicians must be well trained and capable of replacing
malfunctioning equipment in the polling places. Each technician that
performs troubleshooting in polling places must have reliable, dedicated
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transportation that will allow the technician to promptly respond {o a poiling
place voting system problem situation, and said transportation shall be of
sufficient size to accommodate several voting units, Asa primary function,
these technicians shall transport spare voting units for possible replacement
of polling-place voting units that are inoperative. Units that cannot he
repaired “on the spot” and are needed at the polling location for the
capturing of votcs, shall be picked up immediately after the election ends,
repaired and returned. Each techaician shall further maintain a reasonable
supply of spare parts and components necessary to repair a malfunctioning
voling unit or return it to service. Technicians must also have cellular
telephones or other means of real time communication so that they may be
dispaiched to polling locations that are experiencing system problems.

aa) The specilics of hardware maintenance are set forth in Schedule
E and in the event of a conflict between this provision C.2.i.iv.aa
and the provisions of Schedule E, the provisions of Schedule E
prevail.

J. Postwarranty maintenance and support (Deliverable 10}

1.

i

Following the warranty period for each piece of equipment and software
provided under the contract, the Vendor shali continue to maintain such
equipment and software in proper operating condition for the full duration of
the contract, including option pericds, if exercised. The Vendor is to
maintain a current inventory of all equipment and software provided under
this contract, including information on the date of delivery of the equipment
and software to the Secretary to readily ascertain whether any piece of
equipment is cwrently within the warranty period or is covered under the
after-warranty maintenance.

The replacement of parts or components can be with entirely new parts or
components, or with refurbished parts or components such that the
equipment or software will function like new. Similarly, the Vendor can
replace a malfunctioning unit or software with the samec or similar unit,
provided that the Secretary has certified such unit for usage in Ohio. For the
purposes of this contract section, “replacement” shall mean replacement
from the Vendor's stock and not from the stock of the Secretary or using
entities. In instances when a temporary replacement has been made from
the Secretary or using entity stock, the Vendor shall perform repairs on the
improperty functioning equipment or software or make replacement from its
stock within 4 weeks from the date of the temporary replacement.

All maintenance is 1o be performed within reasonablc timeframcs from
notification to the Vendor of a problem. [n instances where the Vendor
lcarns of problem situations that are likely to negatively affect a significant
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portion ol the equipment or software provided under this contract, the
Vendor shall prospectively make appropriate repalrs, adjustments or
replacenients to all such equipment or software to forestall the problem’s
occurrence. When a piece of equipment or software does not operate
properly during pre-election programming and baliot set-up, pre-election
logic and accuracy testing, or during post election canvassing, testing and
reporting, the equipment sha!l be repaired or replaced within 4 working
hours of notification of the problem. When a piece of equipment or
software ceases to operate properly on an Election Day and is not repaired
or repiaced at that time, the equipment or software shall be replaced within 4
weeks from the date of the election during the warranty period. During the
maintenance period, the equipment or software shall be repaired or
substituted with a loaner within 4 weeks from the date of the election.

iv. The specitics of hardware and software maintenance for post-warranty
support are set forth in Schedule E and in the event of a conflict between
this provision C.2 }. and the provisions of Schedule E, the provisions of
Schedule E prevail.

3. Vendor’s Fee Structure

The table below provides the schedule of payments for the Voting Systems and Services
procured through the Contract. Payment is based on the Vendar’'s completion of the
requirements set forth below, and notification by the Counties to the Secretary of their
acceptance of the applicable deliverables and the Secretary’s final acceptance of the
deliverables.

Deliverable Deliverable Description Cost Per !
No. Deliverable
1 Work Breakdown Structure (WBS) No additional cost
2 Execution of Risk Mitigation Strategies | No additional cost
Based on the Secretary’s Approved
Plan.
3 Validation of the Secretary’s No additional cost
Requirements
4 Configured, installed, and tested DRE, 65% of the Total
PCOS, ABS, and EMS Systems. Cost of Ownership
for each Voting |
Note: Pavmoenr of this deliverable will be Sysiem purchascd
Lconitngent upen acceptnce of the applicable
_ Votog Unitinaccordance with the terms of f
CSection $ I of the Coneract ;
|
5  Documertation - one compiete set of user | Cost inciuded in J
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- manuals and technical documentation for all | total cost per unit

hardware and software components required
. to operate each system for the Secretary and
- each local Election Superintendent. in both
printed and in electronic format.

6 User Informational Materals 5% of the Total Cost
' of Ownership for
each Voting System

purchased
7 Training - Successful completion of 15% of the Total
training for all poll workers and Board | Cost of Ownership
of Elections staff for each Voting
System purchased
8 Warranty (5 years) Cost included in
total cost per unit
9 Election Administration Support 15% of the Total
Cost of Ownership

for each Voting
Systemn purchased
10 Post-warranty hardware maintenance Prices stated in
and Support (if excrcised) Schedule “B”

4. Contract Oversight and Staffing

The Office of the Secretary of State will appotnt a Project Manager to provide
oversight and general administration to the Vendor from contract execution until
conclusion. Vendor shall direct all required reports, status updates, and updated
WBS on a weekly basis to the Secretary’s Project Manager, who will be the
primary point of contact during the project.

5. Requirements of Modifications

During the contract period, the Vendor shall:

a. Make and deliver any software modifications that are necessary to comply
with the updates or changes to the Federal Electiors Commission’s Voting
Systems Standards and any changes in applicable federal, state, and local
statules and regulations;

b. If modifications are made to the Voting Unit, submit the system to the
NASED approved ITA for re-qualification testing,
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¢. Obtain re-certification by the Secretary; and

d. Apply all centified modifications to «ll systems in the state to maintain
uniformity of the Voting System.

6. Delivery Requirements

The Vendor shall deliver system equipment, hardware, software, and necessary
components and perform required services to implement the required new voting
system during the stated implementation phases outlined in the RFP by the dates
listed in Schedule D.

The Voting Unit(s) and any other items that need to be delivered shall be shipped
(F.O.B. to County designated location) directly to the individual Counties and the
exact lecations shall be specified in the Purchase Order. For certain jurisdictions,
or polling places within jurisdictions, as directed by the using entity point of
contact (local election officials), there may be time of day, or day of the week,
rcquirements or restrictions, These requirements or restrictions will be noted in
the Purchase Order from the Office of Secretary of State that identifies each
County requirement. With respect to the initial Delivery of Voting Units to the
applicable County, the Vendor will assume the responsibility of providing the
resources required to place the Voting Unit(s) in their designated location(s)
within the appropriale building and remove the Voting Unit(s) from their
packaging. The Vendor will also dispose of the packaging.

The Secretary shall specily to the Vendor, the equipment quantities to be
delivered to each County. Counties requesting additional quantities above the
Secretary specified quantity shall be responsible f{or the ordering ol and payment
for said equipment, however such equipment must be provided for a cost and
upon terms no greater than those established by this Contract.

Vendor shall establish a means to conduct and track Delivery, testing and
acceptance of Voting System deployment and shall further communicate this
information to the Secretary’s Project Manager at mutually agreeable intervals.

7. Delivery Timeframe Requirements

Within thirty (30) days of Contract signing, provide a training program outline
and an implementation schedule for poll workers and efection officials.

Comprehensive training of election otticials and staft from the counties shall be
conducted for each County prior to the first use of the Voting System in a county-
wide election. The Vendor will conduct comprehensive training for all poll
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workers and local election officials.

Pursuant to the election support requirements, the Vendor will assist local eicction
officials in programming the voting units and conducting pre-election testing and
set-up in accordance with their deployment plan.

8. Unit Quantity Requirements

The Secretary has determined that the purchase of one DRE voting unit for every
200 registered voters in the state is appropnate for this Contract. For Counties
choosing to use PCOS as their primary Voting System, the Secretary has
determined that the purchase of no more than one PCOS device for every precinet
in the County is appropriate for this Contract, Optical scan absentee ballot voting
units may be purchased in appropriate quantities for every County that must
change from punch card absentee voung, There will also be a license obtained for
any software associated with any of these Voting Systems.

9. Reporting and Complaint Resolution

As required by Secretary’s security risk mitigation strategy, Vendor shall inform
the Secretary’s Project Manager of each occurrence of hardware or software
system errors of which it is aware in any jurisdiction within and outside of Ohio
in which the Voting System is being used.

The Vendor shall ensure continuous and immediate access to a contract
representative for the purpose of receiving complaints from the using entities.
Such access shal] be by the manner described in the Vendor’s proposal or as may
subsequently be agreed Lo by the Secretary,

For the period covered by the warraity, the Vendor must develop a complaint
resolution tracking process that will be submitted for the Secretary’s Project
Manager’s approval within 20 working days after the Secretary has signed and
returned the Contract to the Vendor.

The Vendor must provide a weekly Summary Complaint Report to the Project
Manager. The summary report must include:

* The name of the person issuing the complaint;
* The using entity represented by the person,

¢+ County from which complaint was received:
«  Complaint type;

* Complaint resolution;
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= Pending and unresolved complaints; and
¢ Other information specified by the Secretary.

The Vendor shall provide a monthly status report to the COAR on complaint
resolution implementation progress.
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Schedule D - Voting Systems Implementation Schedule

State of Chis ~ Statewide Voting Systems Project

The following Implementation Schedule has been agreed 10 by SOS, the County, and the Vendor for the
PO Number specified below.

Note: This schedule cannot be changed without the agreement of SOS, County, and Vender.

Ralated PO#: County Contact info.

Contract No.: Name:

Vendor: Phonae:

County: Email;

Delivery Address:

Address 1:

Delivery Detlivery

Address 2: Restriction

Dates/Times:

Implementation Dates

Equipment . implementation Location Commants Complete

Type Date (x)
Vendor Personnel
Name Telephone Numbaer Locations Covered ‘

Page 1 of 1 01/30/04




Statewide Voting System(s) ?mgech.&_ Agreement for Acquisiti - f Voting Systems/Reiated Services

Schedule E - Software License A greement

This S oftware License A greement { the “Agreement”}1s dated this __ dayof .
2004, by and between the Office of the Ohio Secretary of State (“Licensee”) nd Dichold Election Svstems,
Inc. (*Licensor™), a Delaware Corporation.

Article 1. DEFINITIONS
The tollowing defined terms shall have the meanings set forth below:
Section 1.01 Acceptance,
“Acceptance” shall have the meaning set forth in Section 5.03.
Section 1.02 Agreement.

“Agreement” shall mean this Agreement including any Schedules, attachments or other
exhibits attached hereto as the same may be amended by the parties from time to time.

Section 1.03 Confidential Information.
“Confidential Information” shall have the meaning set forth in Section 14.15,

Section 1.04 County or Counties.

“County” or “Countics™ shall mean any county in the state of Ohio, as listed in Schedule M of
the Voting Systems Agreement, which receives Voting Systems from Licensor,

Section 1.05 Intellectual Property.

“Intellectual Property” shall mean, to the extent that eny of the [ollowing are
recognized in any jurisdiction in the world: intellectual property andior proprietary rights, whether registered
or unregistered, including without limitation: copyrights; patent nghts (including without Limitation
applications for patent protection); publicity rights: trade secret rights; registered or otherwise protected
trademarks, trade names and service marks and protections from trademark dilution.

Section 1.06 Licensed Documentation.

“Licensed Documentation™ shall mean Licensor's user manuals and related technical
publications, including updates, if any, in whatever form provided, that facilitate the use of, and relate to the
Licensed Program(s).

Section 1.07 Licensed Materials.

“Licensed Materals” shall mean the Licensed Documentation znd Licensed
Program(s) collectively.
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Section 1.08 Licensed Program(s),

“Licensed Program(s)” shall mean the actual computer programs, in source code and

object code format, including any third party software products, licensed hereunder and shall also include all
corrections, modifications and enhancements to the Licensed Program(s} as well as any databases and files that
may be provided by Licensor from time to time under this Agreement. As used in this Agreement, and unless
otherwise specified, Licensed Program(s) shall mean the object code version of the computer programs.

Section 1.09 Maintenance,

“Maintenance” shall mean the maintenance and support Services for both hardwarc
and software provided by Liccnsor under this Agreement and the Voting Systems Agreement.

Section 1.10 Optional Features.
“Optional Features™ shall mean a version of the Licensed Program(s) that incorporales
additional capability or functionality and that is not generally distributed to licensees of Licensor without
charge but does not include routine program fixes, updates or revisions.

Section 1.11 Person.

“Person” shall mean any individual, firm, corporation, business trust, partnership, or
other entity and shall include any successor (by merger or otherwise) of such entity,

Section 1.12 Personnel.
“Personnel” shall mean the officers, directors, partners, principles, and employees,
respectively of Licensor and its parent, affiliates and Subcontractors or agents, or any other Person acting for or
on behalf of Licensor,

Section 1.13 Polling Place.

“Polling Place” shall mean a geographic location under the purview o f Licensee or County
where voting for public officials or issues takes place, utilizing the products and services provided by Licensor.

Section 1.14 Representative,
“Representative” shall have the meaning set forth in Section 6.07.
Section 1.15 Schedales.
“Schedules” shall mean the one or more conszeutively lettered attachments to the
Voling System Agreement, signed by both parties, which set forth the specific terms and conditions that govern
a particular transaction,
Section .16 Services.

“Services” shall have the meaning set forth in Section 6.1,

Section 1.17 Site,

Page E-2 of 19 Gi:30/04




Statewide Voting Systemis) Project—, Agreement for Acquisity  f Voling Systems/Related Services

¥
¥

. “Site” shall mean any Polling Place or other location(s) owned, operated or controlied
by Licensee or the applicable County.

Section 1.18 Source Code,
“Source Code” shall have the meaning set forth in Section 13.01.
Section 1.19 Specifications.

“Specifications” shall mean the functional and operational characteristics of the
Licensed Program(s} as described in Licensor’s Licensed Documentation, and the specific features, functions
and capabilities histed m the Schedule(s).

Section 1.20 Subcontractor,

“Subcontractor” shall mean any Person, other than an emplovee of l.icensor who
coatracts with Licensor o fumish labor, materials or both in connection with Licensor’s obligations under this

Agreement.
Section 1.21 Term.

“Term” shall have the mearing set torth in Section 11.01.

Section 1.22 Voting System Agreement.

“Voting Systern Agreement” shall mean the Agreement tor Acquisition of Voting
Systems and Related Services entered into by the Office of the Ohio Secretary of State and Licensor. and of
which this Agreement 15 incorporated thereto,

Article 2. SCOPE OF AGREEMENT

Licensor shall provide Licensee and the applicable County, with the licensed
Materials and Services as set forth in this Agreement and the applicable Schedule(s). Unless any provisions
hereof are specifically excluded or modified in a particular Schedule hereto, each such Schedule shall be
deemed to incorporate therein all the terms and conditions of this Agreement and may contain such additional
terms and conditions as the parties may mutually agree. Unless specifically noted, the terms and conditions
contained in a particular Schedule shall apply exclusively to the transaction described in such Schedule and
shall have no effect on any other Schedule. Any new or additional Licensed Materials or Services to be
provided hereunder shall be added to this Agreement by means of a new Schedule. Neither party shall have
any obligation with respect to payment, delivery and/or acceptance of any Licensed Materials and/or Services
until a Schedule setting forth the specific terms with respect to such Licensed Materials and/or Services has

been executed by both of the parties.
Article 3. GRANT OF LICENSE

Licensor hereby grants. and Licensee and the County(ics) hereby accept, a
nonexclusive license to use. as specified in Section 4.01, the Licensed Materials described in the apphicable

Schedule{s).
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Article 4. AUTHORIZED USE
Section 4.01 Ese of License Materials

Licensee and the Counties are authorized o use the Licensed Materials for Licensee’s interna
business purposes in accerdance with this Section.  Internal business purposes of Licensee and the Counties
shali be deemed to include all votng activities currently conducted by cither of them with regard to public
elections within the purview of the Licensee, as wel] as any future voting activities that may he conducted as a
result of changes due W legislation. Internal business purposes shall not include traditional rhona fide) service
bureai. Internal business purposes of Licensee and the Counties shall also inctude providing processing
services for Boards of Election of Counties that have purchased voting systems from the Licensor in the case of
an emergeney.  Licensee and Counties may create a reasonable number ol backup and zrchival capies of the
Licensed Material(s) at no additional charge. Additionally, Licensee and Counties shall have the right to use
multiple copies as reasonably necessary for operation, backup, and archival purposes and versiors of the
Licensed Programs to permit orderly migrations of the Licensed Programs and for other internal business
purposes. Liccnsee and Counties may copy and reproduce the Licensed Documentation, on any medium, as it
deems necessary flor the use of the Licensed Programs consistent with the terms of this Agreement. The
Licensed Materials may be relocated at no charge and without penalty to any Polling Place or storage location.
Licensee and Counties have the right, at its discretion and without notification to Licensor, 0 run any of the
Licensed Programs on any of the CPUs residing at a Poliing Place in a County at which the Licensed Programs
were initially installed,

Section 4.02 Third Party Beneficiary

Licensor agrees that the Counties are intended third party beneficiaries of this Agreement and
are entitled to rely upon ail rights representations, wamanties, and covenants made by Licensor herem to the
same extent as if the each County were Licensee hereunder.

Section 4.03 Authorized Users.

Neither Licensee nor any County shall disclose to any third party, or permit any third party to
reeeive or usc, the Licensed Material unless (1) such disclosure or use is required for Licensee or any County to
gain the full benefit of the Licensed Materials, and (if) Licensor shall have consented in writing to such
disclosure or use in each instance, such consent shall not be unreasonably withheld, delayed or conditioned. and
{iif) such third party shall have agreed in writing to be bound by all pravisions of this Agreement applicable to

Licensee,
Section 4.04 Prohibited Acts.

The Licensee and Counties shall not {and shall not permit any other party to) without the prior
written permission of the Licensor in each instance:

{a) Transfer or copy onto any other disk or hardware or otherwise copy the Licensed Matenals in
whole or in part except for purposes of system backup:

)] Reverse engineer, disassemble, decompile, decipher or analyse the Licensed Materials in whole
or in part;

H

{c) Alter or modify the Licensed Materals in any way or prepare any denvative werks of the

!
=
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Y
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Licensed Materials or any part of parts of the Licensed Materals;

. {d) Alter, remove or obstruct any copyright or proprietary notices from the Licensed Materials, or
fail 1o reproduce the same on any lawful copies of the Licensed Materials:

{e) Use the Licensed Materials other than on the Voting Units {as defined in the Votng Svstem
Agreement; or

) Export, directly or indirectly, any Licensed Materals to any country outside of the United
States, or make disclosure of the Licensed Materials to any forergn national where such disclosurc would
require an export license or other governmental permit.

Article 5. DELIVERY, INSTALLATION AND ACCEPTANCE
Section 5.0} Delivery.

{(a) Licensor shall deliver Licensed Materials and other related materials in accordance with the
terms set forth in the Voting System Agreement or the applicable Schedule.

{b) In the event the medium upon which the Licensed Program(s) is provided is ever lost or
damaged during the term of this Agreement, Licensor shall provide an additional copy, upon request, at no
additional charge.

{c) Licensor shall deliver any work product in accordance with the terms set forth in the applicable
Schedule.
(d) A fallure to deliver any component of the work product to the extent such failure is not

attributable to Licensee or the applicable County, within the time frame set forth in the appiicable Schedules
shall be deemed a material breach of this Agreement. Upon such a breach, Licensee shall have the right to
terminate this Agreement either partially or in its entirety with regard to the applicable County immediately
with notice, notwithstanding Section 11.02 {Termination for Cause). Additionally, Licensee shall be entitled to
a complete refund of any payment made in conncction with the work product.

Section 5.02 Installation.

{a) Licensor agrees to supply the type of instaliation and implementation support as specified in
the applicable Schedule.

b A failure to deliver any component of the object code version of the Licensed Materials and
any other related materials as specified in the applicable Schedule of the Voting Systemns Agreement within the
applicable time and a failure to perform the implementation and wstallation support as specified in the
applicable Schedule shall each be deemed a material breach of this Agreement. Upon such a breach, Licensee
shall have the right to termunate the Agreement with regard to the applicable County, immediately with notice,
notwithstanding Section [ 1.02 (Termination for Cause). Additionally, Licensee shall be entitied to a complete
refund of any payment made in connection with the Licensed Matenals and Services.

Section 5.03 Acceptance.
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Acceptance i3 as set forth in the Voting Systems Agreement.

Article 6. SERVICES
Section 6.01 Provision of Services.

From time to time, Licensee may contract with Licensor to provide varivus services
("Services™) under this Agreement. Such Services may include, but shall not be limited 1o, Maintenance,
development, programming, installation and training. The Services shall be performed in accordance with this
Agreement and the applicable Schedule(s).

Section 6.02 Representatives,

Where applicable, the parties hereto may appoint representatives (“Representatives”™) to be
responsible for all communications regarding a particular Schedule. The names of these Representatives shall
be set forth in the applicable Schedule,

Section 6,03 Subcontractors.

Licensor shall not enter into any contract or arrangement with any Subcontractor pursuant to
which such Subcontractor shall have responsibility for praviding any of the Services without the prior written
consent of Licensee. Such consent shall not be unreasonably withheld, delayed or conditioned. In the event that
Licensee authorizes the use of Subcontractors, Licensor hereby assumes responsibility for its Subcontractors’
actions and inactions and agrees to be liable for and indemnify and hold harmless Licensee from and agamst
any and all liability, expenses (including reasonable attorney’s fees), costs, damages, settlements and
obligations resulting from the actions and/or inactions of the Subcontractors to the same extent Licensor would
be responsible for its own actions and/or inactions hereunder.

Section 6.04 Independent Contractor Status.

Licensee 1s contracting with Licensor for the speeific Services sct forth in the Schedule(s
hereto, and Licensor reserves the right to determine the method, manner and means by which the Services will
be performed. Licensee is interested only in the results to be accomplished. Notwithstanding the foregoing,
when performing the Services, Licensor shall abide by all safety and security rules and all applicable policies
and procedures of Licensee or County(ies) as Licensee or County(ics) may communicate from time to time.
Further, the Services herein must meet the approval of Licensee and shall be subject to Licensee’s general right
of approval and supervision to secure satisfactory completion thereof, Licensor hereby confirms to Licensee
that Licensee wili not be required to furnish or provide any training to Licensor to enable Licensor to perform
the Services required hereunder. The Services shall be performed by Licensor, and Licensee or County(ies)
shall not be required to hire, supervise or pay any assistants to help perform the Services under this Agreement.
Licensor is not required to perform the Services during a fixed hourly or daily time. If the Services are
performed at Licensee’s or County(ies) premuses, then Licensor’s. time spent at. the premises is. to. be at the
discretion of Licensor, subject to Licensee’s normal business hours and security requirements. The order or
sequence in which the work is to be performed shall be under the control of Licensor. All materials used in
providing the Services shall be provided by Licensor. Licensee or County(ies) shall not provide any insurance
coverage for Licensor, and Licensee or County(ies) will rot withhold any amount that would normally be
withheld from an employce’s pay. Nothing in this Agreement shall be construed to ereate a relationship
between the parties other than that of an independent contractor. Nothing in this Agreement is intended to. or
shall be deemed to, constitute a partnership or joint venture between the parties. Neither party has the authonty
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to bind the other to any third person, except for the obligations o the Counties as described herein, or otherwise
to act i any way as the representative of the other, unless otherwise expressly agreed to in writing signed by
hoth parties hereto.  Licensor agrees to be responsible for all of its taxes and insurance applicable under
existing laws, including but not hmited to social security taxes, and federal, state and City 1ncome taxes.
Licensor will make all necessary payvments due appropriate governmen:al agencies to comply with the
foregoing and indemnify Licensee or County{ies} agamst any claims or habiliues resulung from a breach of this
Section. BRecause Licensor is not an e mployee of Licensee or County(ies), Licensor acknowicdges that s
employees are not entitled to any benefits paid by Licensce or County(ies) to s employees, including, but not
limited to vacation pay, holiday pay, profit sharing, health insurance, unemployment insurance and workers
compensation,

Section 6.05 Additional Services.

From time to time, Licenses or a County may request that Licensor provide Services in
addition to or different from those set forth on a particular Schedule. In such an event, Licensec or County(ies)
shall submit to Licensor a change order form containing a description of the requested additivnal or different
Services sufficient to allow Licensor to price and analyze its ability to deliver such additional and/or different
Services. Within ten (10) business days of the receipt of such change order form, Licensor will respond by
providing a detailed, written response to include a statement of the availability of Licensor’s Personne! and
resources, and the impact, if any, on the completion datc and/or costs of the Services described in the applicable
Sehedule. In the event Licensee or a County clects o authorize such change order form, Licensee or the
County will as soon as possible, but within not more than ten (10) business days, following the recept by
Licensee or the County of Licensor’s response, authorize Licensor to perform the Services detailed in such
change order form by returning a duly authorized copy of such change order form to Licensor. At &l fimes
during this process for requesting additional services, Licensve has the sole and final say m determining
whether Licensee or the County will approve the change order and pay for such additional service. Such
change order form shall be deemed to be appended to the applicable Schedule. In the event Licensor commuts
resources to the performance of a change order form prior to Licensor’s receipt of an authorized change order
form, as set forth above, performance of such commitments by Licensor shall neither extend the original
completion date nor shall it add any cost to the fees set forth in the original Schedule.

Article 7. MAINTENANCE AND SUPPORT
Section 7.01 Maintenance Services.

Under the terms of the Voting Systems Agreement, Maintenance is included for the five (3)
year term of the Voting Systern Agreement. Thereafter, the County(ies) may elect, at 1ts sale option, 10 renew
the Voting System Agreement. [f County(ies) elect to renew the Voting Systems Agreement, then the fees for
License and Maintenance are set forth in Schedule B of the Voting Systems Agreement.

After Acceptance of the Licensed Materials and subject to the terms, conditions and fees set
forth in this Article, during the term of the license in the applicable Schedule(s), including renewals thereof,
Licensor will provide Licensee with Maintenance for the Licensed Program(s) as foliows:

{a) Licensor will provide corrections, modifications and other assistance, including without
limitation scheduled preventive maintenance, as necessary to cause the Voting Units to perform in accordance
with the Specifications and Licensed Documentation. Substantial efforts to make such corrections shall begin
within four (4) hours after such deficiencics are reported to Licensor unless supulated otherwise n the
Schedule(s) and shall be at no cost to Licensee. Telephone Maintenance services shall be available on a fuil-
time twenty-four (24) hour per day, seven (7) day per week basis sixty days prior to and mcluding the day ot an
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clection. At other times, Licensor shall provide a cali center staff during the business hours of %:00 a.m. to 6:00
p.m. Eastern Time unless otherwise stipulated in the Schedule. Quiside of these business hours, Licensor shall
provide Maintenance services on ap on-cali basis not more than two (2} hours after telephone request by
Licensee. All Mamtenance shall be provided by qualified technical specialists familiar with the Licensed
Program(s) installed at Licensee's Polling Pluces or storage facilities. Maintenance obligations are also
described m Scheduie C; B

(b} For the Term of this Agreement, and in any renewal Term, Licensor wili provide generally
available improvements, enhancements, upgrades and updates to the Licensed Program(s) for use by Licensee
or County(ies) at no additional charge to Licensee or County(ies), provided Maintenance is purchased by
Licensee or County(ies). The preceding sentence includes the situation where there is a change in law or
regulation requiring a change in the Licensed Materials in order to be compliant with the change in law or
regulation. If custom improvements, enhancements, upgrades and updates are developed for other custorners of
Licensor, Licensee and County have the oppertunity to review such improvements, enhancements, upgrades
and updates and negotiate for the purchase of such improvements, enhancements, upgrades and updates. It s
the obligation of the Licensor to ensure that any improvements, enhancements, upgrades and updates is
installed and properly operating as part of Licensor's Maintenance obligation. Licensor may first provide
Counry with such improvements, erhancements, upgrades and updates via Licensor’'s customary chain of
distribution, Licensor shall provide telephoue support to County Lo assist County to instail such improvements,
enhancements, upgrades and updates. In the event Licensor is required to provide on-site support to nstall
such improvements, enhancements, upgrades and updates, Licensor shall send a project manager to assist
County personnel with the installation. If it is determined that the County s responsible for the fatlure of the
mstailation, then Licensor may charge the agreed-upon hourly rate for Maintenance. Provided, however, that
the County will be atlowed one (1) on-site support visit without additional charge in each year of the term of
this Agreement for problems that are determuned to be the failure of the County to properly mnstall the
improvements, enhancements, upgrades and updates;

(c) Licensor will update the Licensed Programs, as required, to cause them to operate under new
versions or releases of the operating systemns and associated system software specified in the Schedule(s). Such
revisions or releases will be made without charge to Licensee. Updates shall he provided to Licensee within
thirty (30) days after their post-certification release; Licensor shall furnish all necessary elements of any
upgraded version or release of the Licensed Materials at any time Licensor shall make the same available to its
other customners; and

{d) Licensor will not subcontract or permit anyone other than Licensor’s personnel to perform any
of the Services required of Licensor under this Agreement, without the prior writter: consent of Licensee. Such
consent shall not be unreasonably withheld, delayed or conditioned.

Section 7.02 Priority Levels.
{a) Technical problems will be assessed by the following priority status:
Priority 1: A problem shall be deemed a Priority | problem when the Licensed Program is

causing serious system/operation problems and there is no circumvention for the probiem. When a problem is
classitied as Prionty 1, Licensor shall assign techmeal support and development personnel, as needed. to work
on the problem full-time and continuously until it has been resolved. Licensor shall use best efforts to resolve a
Privrily 1 problem within twenty-four (24) hours of first noufication by Licensee of the probiem, or within such
shorter time frame as the parties may otherwise mutually agree. Any problem that occurs on an election day (or
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i preparation for an efcction day within the sixty-day period as defined in Section Section 7.01{a)} and which
affects the use of \‘u’oting Mgchmeg shail be designated as a Priority | problem. Notwithstanding anything to
the ¢ ontrary ¢ ontained herein, or inany o ther 2 greement between the parties hereto, an election dav { or in
preparation for an election day) problem shall be responded to immediately and correction of the pz‘cb%ézﬁ shall
be pursued continuously until achieved. The goal for problem resolution shall be o minimize disruption of
voting on an ¢lection day,

Prionity 2: A problerm shall be deemed a Priority 2 problem when the Licensed Program is
causing scrious system/operation problems and there is circumvention for the problem. When a problem is
classified as Priority 2, Licensor shall assign technical support and development personnel, as needed, to work
on the problem full-time until it has been resolved. Licensor shall use all reasonable efforts to resolve a Priority
2 probiem within forty-eight (48) hours of first notification by Licensee of the problem, or such shorter e
framc as the parties may otherwise mutually agree.

Priority 3: A problem shali be deemed a Priority 3 problem when the Licensed Program 1s
working incorrectly or differently than documenicd. When a problem is classified as Priority 3. Licensor shall
assign technical support and development personnel, as needed, to work on the problem until it has been
resolved. Licensor shall use all reasonable efforts to resolve a Priority 3 problem within two (2} weeks of first
notification by Licensee of the problem, or such shorter time frame as the parties may otherwise mutually
agree.

Prioriry 4: A problem shall be deemed a Prionity 4 problem when there are errors in
Licensed Documentation. When 2 problem is classified as Priority 4, Licensor shall resolve it with the next
release of the Licensed Documentation, which must occur prior to the next clection at which the Voting
Systems are to be used.

o)) Failure to correct a Priority | problem within thirty (30) days shall be deemed a defaulr
Failure to correct a Prionty 2 problem within sixty (60) days shall be deemed a default. Failure to correct
Priority 3 or 4 problems within ninety (90} days shall be deemed a defauit.

Section 7.03 Escalation Procedure,

In the event Licensor has responded to Licensee’s request for Maintenance but has been unabla
to provide either a temporary or permanent resolution within the time-frames established for Priority | and 2
problems, Licensor shall initiate the following escalation procedure: (1) Licensor’s Personnel attempting to
correct the problem(s) shall notify Licensee's Representative in ongoing two (2) hour intervals of Licensee’s
maintenance situation and provide an evaluation of the existing problem(s) and an estimated cure time until
such time as the problem is resolved; (11) in the event the problem(s) remams unresolved after such cure time,
Licensor's second leve! manager shall noufy Licensee and provide an evaluation of the existing problem(s) and
an estimated cure time until such ume as the problem is resolved; (i) Licensor's Personnel shall provide
continuous ongoing support o Licensee until such tume as the problem(s) is resolved and recertified,

Section 7.04 Maintenance Services Fee Calculations.

Licensor shall invoice Licensee for License and Mamntenance fees in accordance with Schedule
B of the Voting Systems Agreement.

Section 7.03 Security Elements.

BT

Q

e
e
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7 During the term of this Agreement, Licensor agrees that any changes to the Licensed Programs
will not dimimish the required security mtisk mitigation strategies based on technical and admunistrative
recommendations provided by independent validation and verification.

Article 8. PAYMENT OBLIGATIONS
Section 8.01 Payment Terms.

For years one (1) through five {5) of thus Agreement, License and Maintcnance fecs are
nciuded in the Total Cost of Gwnership as set forth in Scheduie B, Fur years six {6} through ten (10) of this
Agreement, Licensee shall pay Licensor in accordance with the provisions set forth in Schedule B of the Voting
Svstem Agreement. Al payments shali be made in US Doliars.

Section 8.02 Expenses.

Uinless otherwise set forth in a Scheduie, Licensee shall not reimburse Licensor for travel and other
expenses incurred by Licensor’s Personnel in connection with this Agreement. [n the event that expenses are to
be reimbursed, as may be set forth in a Schedule, such reimbursement will be made in accordance with the then
current Licensee travel and expense reimbursement policy.

Article 9. LICENSEE REPRESENTATION AND WARRANTIES
Licensee represents and warrants as follows:

Section 9.01 Due Authorization.

The execution and delivery of this Agreement and compliance by Licensee with ali provisions
of this Agreement {a) are within the corporate power and authority of Licensce and, (b) have been duly
authorized by all requisite corporate proceedings. The Agreement has been duly executed and delivered by
Licensee and constitutes a valid and binding agreement of Licensee, enforceable in accordance with its terms.

Section 9.02 Consents.

No autherizations or other consents or approvals or notices of or to any Person are required in
connection with {a) the performance of Licensee’s obligations under this Agreement, {b) the validity and
enforceability of this Agreement, and (¢) the execution, delivery and performance by Licensee of this

Agreement.
Article 10. LICENSOR REPRESENTATIONS AND WARRANTIES
Licensor represents and warrants as follows:
Section 10.01 Organization and Qualification.
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Licensor is duly organized and existing in good standing under the laws of the junisdiction in
which it is orgamzed, is duly qualified and in good standing as 2 foreign corporation in every state in which the
character of its business requires such qualifications, and has the power 10 own its property and o camy on s
business as now being conducted.

Section 10.02 Due Authorization.

The exccution and delivery of this Agreement and compliance by Licensor with all provisions
of this Agreement (a) are within the corporate power and authority of Licensor and. {(b) have been duly

authorized by all requisite corporate proceedings. The Agreemsnt has been duly executed and delivered by
Licensor and constitutes a valid and binding agreement of Licensor, enforceable in accordance with it ferms.

Section 16.03 Conflicting Agreements.

The execution and delivery of this Agreement shall not conflict with or result i a breach of the
terms, conditions or provisions of, give rise to a right of termination under, constitute a default under, or result
in any violation of, the organizational documents of Licensor or any mortgage, agreement, coatract, instrument,
order, judgment, decree, statute, law, rule or regulation to which Licensor or any of iis respective properties is
subject.

Section 10.04 Cansents.

No authorizations or consents, approvals or notices of or to any Person are required in
connection with (a) the performance of Licensor of its obligations under this Agreement, (b) the validity and
enforceability of this Agreement, or (¢} the execution, delivery and performance by Licensor of this Agreement.

Section 10.03 Compliance Warranty.

Licensor represents and warrants that .icensor's business is in compliance with ali applicable
federal, state and local laws and government rules and regulations, to the extent material to performance of
Licensor's obligations hereunder. Licensor further represents and warrants that Licensor's performance under
this Agreement will comply with all applicable federal. state and local laws and government rules and
regulations, to the extent material to performance of Licensor's obligations hereunder.

Section 10.06 No Inducements.

Licensor represents and warrants that its Personnel have not provided any gift, gratuiry.
service or other inducement to any Licensee employee or to any agency involved 1n retaming Licensor's
Services.

Section 16.07 Software Warranty.

(a) Licensor shall provide a five (5) year wamanty period from the date of Acceptance of the
Licensed Materials. D uring such time period, Licensor s hall provide Maintenance at no additional ¢ harge.
During the warranty period and thereafter, so long as Licensee obtains Maintenance, the warranties in this
Section {0.07 shall remain mn effect.

{h) Licensor represents and warrants that (1) when delivered, the Licensed Program(s) have been
thoroughly tested in an operating environment similar to that of Licensee’s and is virus-free; (1) for the term of
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the license that the Licensed Program(s) will perform as represented by Licensor and as deseribed m the
Licensed Documentation, any responses or proposals prepared by Licensor, and as set forth in this Agreement
and any Schedule(s) hersto; (i) Licensor will notify Licensee within thirty {30) days of its knowledge of the
existence o fany errors in the L icensed P rogram(s); and { iv) any revisions, e nhancements, modifications o7
updates to the Licensed Program(s) will not prevent the Licensed Program(s) from remaming compatibie with
data generated by previous versions of the Licensed Program(s).

() Licensor represents and warrants that Licensed Program(s) will operate in accordance with the
Specitications.
{d} Licensor represents and warrants that there are no methods for gaining access to the Licensed

Program(s) or other computer resources or data of Licensee (such as a master access key, ID, password, or trap
door) other than as sct forth in the Specifications, and Licensor will not embed any device in the Licensed
Program(s) or take any action to distupt of terminate Licensee’s aperation of the Licensed Program(s).

(2] Licensor represents and warrants that the Licensed Program(s), as a whole and by ther
components, are Year 2000 Compliant.  For purposes of this Agreement, “Year 2000 Comphant” means that
the Licensed Program(s) may be used prior to, during and after the Gregorian calendar year 2000 A.D. and will
operate during cach such time period without error relating to date data, specifically including any error relating
to, or the product of, date data which represents ot references different centuries or more than one century.
Without limiting the generality of the foregoing, “Year 2000 Compliant” means that the Licensed Program(s):

(i wili not abrormally end or provide invalid or incorrect results 25 a result of date data,
specifically including date data which represents or references different centuries or more than one
century,

{11} have been designed to ensure year 2000 compatibility, including, but not limited to,

date datz century recognition, calculations which accommodate same century and multi-century
formulas and date values, and date data interface values that reflect the century

{1ii) will manage and manipulate data involving dates. including single century formuias
and multi-century formulas, and will not cause an abrormally ending scenario within the application
or generate incorrect values or invalid results imvelving such dates;

{iv) provide that all date-related user interface functionalities and date fields include the
indication of century;

(v provide that ali date-refated data interface functionalities include the indication of
century;
{vi) operate  correctly, as determined by Licensce’s project test inan integrated

environment with all of the other hardware, software and data which the Licensed Programs would be
operated under normal operating conditions, including, but not limited to, apphcation programs,
microcode, lirmware, software systems, operating systems, hardware components, files and databases:
and

{(vit} will correctly identify and process all leap years.
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{H Licensor warrants that ail such Licensed Programs, when instalied, contain no code, residing
on or in Licensor’s equipment or software which madifies, destroys, impairs or alters the operation of the
Voting Machines, application software programs or any Licensee data in any unauthorized manner (“Disabling
Code”). Notwithstanding anything to the confrary contained herein, Licensor shall be liable for any resulting
toss of data, disruption of operations, or unauthorized modification of Licensee’s or County’s Voting Machme
fram any such Disabling Code, or which is introduced to Licensee’s or County’s Voung Machine by aay
subsequent repair, set-up process and instaliation, sottware releases, updates, or modifications or interaction of
any kind by Licensor or 1ts Personnel with Licensee’s or County's equipmment or software.

Section 10.08 Service Warranty.

Licensor warrants that, in performing the Services under the Agreement and in addition to any
service levels set forth in the apphlicable Schedule: (1) Licensor will comply with the descriptions and
representations as to the Services (including performance capabiliues, accuracy, completeness. characteristics.
specifications, configurations, standards, function and requirements) set forth in this Agreement and the
applicable Schedule; (it) render Services mn a professional manner consistent with the standards of service
provider's industry using appropniately tramed and qualified personnel, and (iti} the Services will not be in
violation o f any applicable law, rule or regulation, and Licensor will have obtained all permits required to
comply with such laws and regulations. L iceasor further warrants Lhat any preparation s oftware inciuding,
without limitation, tools and utitities, or data analysis used in the Services shall be available to Licensee or
County(ies) for a period of not less than five (5} years following the completion of the Services, This warranty
shall 2pply only to preparation software or data analysis owned by or under the control of Licensor.

Section 10,09 iniellectual Property Rights Warranty,

Licensor represents and warrants that, to Licensor’s knowledge, it owns, or has the right to use
under valid and enforceable agreements, all Intellectual Property rights reasonably necessary for and related to
the performance of the Services. The performance of the Services as presently conducted or proposed to be
conducted by Licensor does not infringe or violate any Intellectual Property rights of any other Person, and
Licensor has not received any charge, complaint, claim, demand or notice alleging any such infringement or
violation. Licensor further represents and warrants that it owns or has the right to provide under valid and
enflorceable agreements all Licensed Materials and other materials to be provided to l.icensee under this
Agreement. Such Licensed Materials and other materials do not infringe or violate any Intellectual Property
rights of any other Person, and Licensor has not received any charge, complaint, claim, demand or notice
alleging any such infringement or violation. In the event it is determined that Licensor is infringing upon any
Inteliectual Property right, Licensor shall, at ifs expense and as scon as practicable, (a) obtain for Licensee the
right to continue using the infringing item or (b) replace the infninging item or modity it such that it becomes
non-infringing. Additionally, Licensor will indemnify, defend and save harmless Licensee and i3 Atfiliates
from and against any claim, damage, liability, cost or expense (including legal fees and expenses) resulting,
directly or indirectly in whole or in part, from any alleged breach of this wamanty or any claim by a third party
with respect to Intellectual Property rights infringement,

Article 11, TERM AND TERMINATION

Section 11.01 Term.

The license(s) granted hereunder shall be for a five (5) term. The Counties may. at its option,
extend this Agreement for the License and Maitenance fees set forth in Schedule B of the Voting System
Agreement. At the expiration of'the tenth year of the option p eniod. County and Liccnsor may renew this
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Agreement Q?OVidéé s*tlc%i Mamteﬁance and License fees are capped at the lesser of the prevaiiing increase of
the CP{ or 5%, as specified in Schedule B ot the Voting System Agreement.

Section 11.02 Termination For Cause.

Either party may, at its option, terminate this Agreement in the event of an uncured material
breach of this Agreement by the other party. Such termination may be effected only through wnitten notice to
the breaching party, which notice shall specify the breach upon which termination is based. Following receip!
of such notice, the breaching party shail have thirty (30) days to cure such breach. The Agreement shall
{erminate, on notice given by the non-breaching party, in the event such cure is not effected by the end of such
period, or longer period as determined by the non-breaching party.

Section 11.03 Termination Upon Bankruptey, Liguidation or Dissolution.

Either party may, at its option, terminate this Agreement, immediately with notice, in the event
the other party: (i) terminates or suspends its business; (ii) becomes subject to any bankruptcy or insolvency
proceeding under Federal or state statute (which is not dismissed within thirty (30) days): (iit) becomes
insolvent or becomes subject to direct control by a trustee, receiver or simnilar authority; or (iv) has wound up or
liquidated, voluntanly or otherwise.

Sectian 11.04 Termination of Maintenance and/or other Services

{a) Licensee shall have the right to terminate any or all Maintenance and/or other Services
provided hereunder, without cause and without liability, by providing Licensor with thirty (30) days notice of
its intent to terminate. If Licensee elects to terminate less than alf of the Maintenance and/or Services provided,
Licensee’s notice will i dentify those Licensed P rograms for which M aintenance i s being terminated. S uch
termination shall in no way affect Licensee’s right to use the Licensed Materials provided hereunder. In the
event that Licensee terminates a portion of the Maintenance and/or Services, such termination shall in no way
affect Licensor’s obligation to perform all Maintenance and/or Services that have not been terminated. In the
event Licensee terminates any Maintenance and/or other Services pursuant to this Section, Licensee shall be
responsible for all Maintenance and/or Service fees it incurs prior to the date of such termination. In the cvent
that Licensee has prepaid any Maintenance and/or Service fees, Licensee shalf be entitled to a proruta refund of
such fees.

() Licensee shall have the right to terminate coverage for any Licensed Programy(s), without
further obligation or liability, if said Licensed Program(s) fails to operate according to the Specifications.
Additionally, should the Licensed Program(s) fail to meet Licensce’s Acceptance, Licensee shall have the right,
at its option. to cancel Mainlenance fur the applicable Licensed Program(s) and receive the return of all sums
previously paid to Licensor for such Maintenance, 1n addition to any other damages to which [icensee may e
legally entitied.

ic) Licensor may terminate Maintenance Services only in accordance with an arbitration ruling or
a ruling by a court of competent jurisdiction.
Section 11.03 Return of Licensed Materials Upon Termination.

Except as provided below, upon the termination of this Agreement and’or any hcense granted
hereunder, all mights relating to the applicable Licensed Materials shall immediately cease, and Licensee shail
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immediately: (1) return {or destroy) the applicable Licensed Materials to Licensor and (i) purge all copies of
the applicable Licensed Program(s) from any computer storage medium or device on which Licenses has
slaced it, provided however that Licensee or County may maintain copies of votiag records on copies of the
Licensed Programs as necessary to enable comphance with all federal, state and local laws andror reguiations.

Section 11.06 Right to Continued Use.

Notwithstanding anything contained within this Agreement to the contrary, in the event that
this A greement and/or any | icense granied h ereunder 13 terminated by [icensee 1n accordance with Section
1102 or Section 1 1.03, Licensee shall, at its o ption, either (1) return the Licensed Materials to [ wcensor as
provided for in Section 11.05, or (if) retain the right to continued use of the Licensed Matenals subject to the
rerms set forth in Article 4 (Authorized Use) hereof. In the event Licensee elects to retain its rights
continued use. it shall not be entitled to the refund of license fees specified below. The remedies pravided
this Section are in addition to all other remedies availabie at law or in equity.

Article 12. INDEMNIFICATION
Section 12.01 ficenser Indemnification,

Licensor hereby agrees to mdemmnufy and hold harmless Licensee, and its successors and
assigns, from any loss, liability, claim, damage or expense incurred by the Licensee with respect to any third
party:

{a) incurred as a result of the breach of any Licensor warranty set forth in this Agreement;

{b) incurred as a result of the gross negligence or willful misconduct of Licensor (or its Personnel)
or a breach of any obligation of Licensor (or its Personnel) under this Agreement;

(e} pursuant to Licensor’s obligation set forth m Section 10.09 (intellectual Property Rights
Warranty); and

{d) for personal injury or property damage incurred by a third party (excluding County{ jes)) as a
result of Licensor's {or its Personnel) grossly negligent os intentional acts or fromt Licensor's breach of any
term of this Agreement.

Articte 13. SOFTWARE ESCROW

Section 13.01 Source Code Escrow.

Licensor shall continuously maintain an escrow agreement as provided for in the Vonng
Systems Agreement. In the event Licensee has the right to utilize the Source Code pursuant 10 this Scetion,
Licensee shall have the right to hire maintenance personnel ol Licensur i order i assist Livensee with iis
atilization of the Source Code.

Section 13.02 Continuing Agreement.
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The parties agree that the Licensed Muterials provided hereunder are intellectual preperty, as
defined in Section 101(36) of the Bankruptcy Code and that this Agreement 1§ governed by Section 365(n) of
the Rankrupicy Code. Licensor acknowledges that if it, as a debtor m possession of a trustee in bankruptcy i a
case under the Bankruptey Code, rejects this Agreement, then Licensce may elect 10 retamn its rights under this
License Agreement as provided in Section 363(n) of the Bankruptey Code. Upon written request of Licensee ©
Licensor or the bankruptcy trustee, Licensor or such bankruptey trustee shall not mterfere with the rnights of
Licensee provided in this Agreement.

Article 14, GENERAL TERMS AND CONDITIONS
Section 14.01 Waiver, Amendment or Modification.

Any waiver, amendment or modification of any provisions of this Agreement and/or any
Schedule hereto or any right, power or remedy hereunder or thereunder shall not be effective uniess made in
writing and signed by the party against whom enforcement of such waiver, amendment or modilicaiion 1s
sought. No failure or delay by either party in exercising any right, power or remedy with respect to any of its
rights hereunder shali operate as a waiver thereof in the future.

Section 14.02 Assignment.

Neither party may not assign its rights or obligations under this Agreement, in whole or m part,
to any e ntity without the prior written consent 0 fihe other party. S uch consent shallnotbeu nreasonably
withheld, delayed or conditioned. Any change in conrol resulting from an acquisition, merger, or otherwise
shall constitute an assignment under the terms of this provision.

Section 14.03 Severability.

Il any provision of this Agreement 15 declared or found to be illegal, unenforceable or void,
then both parties shall be relieved of all obligations arising under such provision, but only to the extent that
such provision is illegal, unenforcesble or void, it being the intent and agreement of the parties that this
Agreement shall be deemed amended by modifying such provision to the extent necessary to make it legal and
enforceable while preserving its intent or, if that is not passible, by substituting thercfor another provision that
is legal and enforceable and achieves the same objective.

Section 14.04 Ileadings.

The headings used in this Agreement and/or any Schedule hereto are for reference and
convenience purposes only and shall not in any way limit or affect the meaning or interpretation of any of the
terms hereof,

Section 14.05 Natices.

Any notices required or permitted to be sent hereunder shall be served personally or by
overnight courier, or by registered or certified mail, return receipt requested, to the addresses stated below for
Licensee and for Licensor:

With a copy to:

Licensee at:
Office of the Ohio Secretary of State Counties tdentified in Schedule N
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L ng East Broad S’Ieﬁ N {Those Counties which purchased and
16" Floor -~ - licensed” Voung “Systems under the
______ _Columbus, Dhio. 43215 o N DN SYSEEM AGTEEMERL e e e

Atm:  Legal Services

Licensor at: With a copy to
Diebold Election Systems, Inc Diebold Election Systems, In¢.
5995 Mayfair Road . 1611 Wilmeth Road -
North Canton, Ohio 5&4’?26 MeKinney, Texas 75069-8250
Atz . Attr

Sﬂé‘ctfihii:- 144.{)6 : (ﬁﬁ&Iei'h'i-;;g'L:éw;

~This Agrccmcm will be gavcmed and interpreted by the internal laws of the State of Ohio ™~

w;thwut reference fo the conflict of Taws rules. Further, the paﬁses consent to the jumdactxen and venue of the
State and Federal Ceurts §acazed in ihe State of Ohio.

Sectmn 14 137 Entire Ag_reement.
This Agreement and any Exhibits and/or Schedules hereto are the compleze and exclusive

agreement between the parties with réspect to the subject matter hereof and supersede all prior. agrczmmts, :
negotiations, and cormunications on such subject matfer. ~ All prior negotiations, representations, or

agreements, either written or oral are superseded herety. Purchase ordersexchanged between e paEries shal

be written for billing purpeses cnfy and shall not supersede or supplement the provisions of this Agreement.

ection 14,08

e -Litensm' sal nm% use any--ttade name, traéemark servﬂ:e mark orany mher mfomai’w;‘a whwh
:denuﬁes Licensee in. Lwcascar s sales, marketing, or publicity activities,- including; but not Himited 10, press
reicases interviews. wﬁh representatives of any written- publauatwn ta:icmawn smu{m or m:iwurk, or: raz&u}_. :
staizim f'hewfgrk ithou: ] sent of Lactmee SRR s - s

Section 1409 . Haﬁ;:e' ai’Claimé..

As a continuing obl 1galaon of Llcenser throughout the term of this Agreement, Licensor shall
notify Licensee of any claims, either filed or threatened to be filed, which materially atfect, or could materially
affect, the Licensed Materials and/or Services supplied by Licensor to its customers. Additionally, at
Licensee’s request, Licensor shall provide Licensee with adequate assurance of Licensor's ability to perform
under this Agreement.

As a continuing obligation of Licensor throughout the term of this Agreement, Licensor shall
provide Licensee, at Licensee’s request, such financial information as ts sufficient to provide a complete and
accurate report of Licensor’s financial status.

Section 14.11 Non-Exclusive Agreement.
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Licensor recognizes and hereby expressiy agrees that this Agreement in no way establishes an
exclusive arrangement between Licensor and Licensee. Licensee retains the ability to contact, negotiaie erms
with, and enter into contracts with any other third party, inciuding any competitor of Licensor, at any Lme,
without notice to Licensor, and without incurring Hability therefore. )

Section 14.12 Survival,

The provisions relating to the following rights and obligations shail survive (he termination,
cancellation, expiration and/or rescission of this Agreement: Ownership, Escrow, Warranty, Limitation of
Liability, Indemnification, and Confidentiality/Non-Disclosure. In addition, any provisions relating to the
enforcement of any of the surviving provisions and any remedies available under this Agreement shall aiso
survive.

Sectien 14.13 Relationship of Parties.

Except as otherwise specifically set forth in this Agreement, this Agreement shall not be
construed as authority for either party to act for the other in any agency, partnership, joint veniure or any other
capacity or to make commitments of any kind for the account of or on behaif of the other.

Section 14.14 Schedules.

In the event of a conflict between the terms of this Agreement, as may be amended from time
to time, and any Schedule, the terms of this Agreement shall govern.

Section 14,13 Confidentiality.

During the term of this Agreement, each party may provide the other party with confidential
and/or proprietary materials and information (collectively “Confidential Information™). Al materials and
information provided by one party 10 the other party shall be considered C onfidential Information. Each party
agrees to maintain the confidentiality of the Confidential Information and will not use or disclose such
Confidential [nformation without the prior written consent of the other party. At any time, upon a party’s
request, the other party shali retum a1l Confidential Information in its possession. The obligations contained in
this Section as they relate to the Licensee and the Counties are subject to the requirements of Revised Code
149.43 relating to the right of citizens to inquire into the activities of a governmental unit in Ohio, In the event
that any of the Licensor’s Confidential Information is requested to be disclosed under Revised Code 149.43, the
Licensee and County shall provide the Licensor with as much prior notice as reasonably practicable n order to
provide the Licensor with an opportunity to seek an appropriate protective order against disclosure of such
Confidential [nformation

Section 14.16 Allocation of Risk

{a) Limutation of Liability.

{imitation of Liahihty is as stated in Section | 501 of the Voting System Agreemenz, subject 10
the following exceptions. Licensor shall be Hiable for, and agrees to indemmify and hold the Licensee harmtess
from, any and all liability, expenses {including reasonable attorneys’ fees), costs, damages, settiements. and
obligations resulting from the reckiess or willful misconduct of the Licensor or that of its employees or agents,
and for its obligations under or breach of Section 14.15 (Confidenuality), Section 12.0i(¢} (Indemnification for
Physical injury and Property Damage). and Section 10.09 (Intellectual Property Rights Warranty).
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(b} Warranties.

EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, EACH PARTY
DISCLAIMS ANY AND ALL WARRANTIES CONCERNING THE LICENSED MATERIALS AND/OR
SERVICES TO BE PROVIDED HEREUNDER, WHETHER EXPRESS OR IMPLIED, INCLUDING
(WITHOUT LIMITATION) ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE.

(e} Insurance Coverage.

Ticensor shall maintain insurance coverage of the types and in the amounts as set forth in
Schedule L to the Voting Systems Agreement.

Section 14.17 Cumulative Remedies.

Except as s pecifically provided in this A greement, ther ights and remedies provided in this
Agreement and all other rights and remedies a vailable to either party atlaw orinequity are, to the e xtent
permitted by law, cumulative and not exclusive of any other right or remedy now or hereafter available at law
ar in equity, neither asserting a right or empioying a remedy shall preclude the concurrent assertion of any vther
right or employment of any other remedy.

Each of the parties has caused this Agreement 10 be executed on its behalf by s duly
authorized representative as of the date first above wnitten.

{Licensee} {L.icensor)
Name: Name:
Title: Title:
Date: Date:
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Schedule F - Performance Bond

Insert Performance Bond Here
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Schedule G — Voting Systems Purchase Order

State of Ohio ~ Statewide Voting Systems Project

County Authorization for Purchase

The County agrees to be bound by all of the terms of the Voting Systems Agreement.

Authorized
Signature:

Namae:
Title:
Date:
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Statewice Voting System{s) Project

Agreement for Acquisiuon of Voling Systems/Related Services

Schedule G — Voting Systems Purchase Order

State of Ohio — Statewide Voting Systems Project

Completion of trus form signifies the intent to purchase the voting systems listed below.

Note: Refer to the related {mplementation Schedule {Schedule D) for implementation dates.

£O Number: County Contact Infa.
Contract No.. Name:
Vendor: Phone:
County: Email:
Delivery Address:
Address 1.
Delivery Delivery
Address Z: Restriction
Dates/Times:
Voting Units
No, of tems Equipment Type' Unit Cost Total Cost

'Such as DRE, ADA, IBC, Card Writer, Smart Card, PEB, Optical Scan, Software Delivery, Training, ete.

Authorized Signatures

Signature:

Name:

Title: Director of Election Reform

Chief Financial Officer (CFO)

Date:
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Schedule H - Escrow Agreement

. Insert Vendor’s Escrow Agreement Here
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Statewide Voting System(s) Project, T Agrsement for Acguis’ 1 of Volting Systems/Related Services

Schedule | - Delivery Signoff Form

State of Ohio — Statewide Voting Systems Project

Completion ¢f this form certifies that the voting system(s) have been delivered by the specified vendor and tesled
by the county representative. This form designates acceptance of the deliveratie.

Nota: ltems must be signed off on as "Accepted” on this form, and this form must be submitted along with the
invoice, before payment will be made by the Secretary of State’s office.

Contract Number:

PO Number:
Vendor:
County:
No.of Not e
Equipment Type ltems Accepted Accepted Authorized Signature Date

if an tem was not accepled, please provide additional information below.

tem Not Accepted Reason/Comments
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Schedule J - Request for Proposal and Amendments

This Schedule J includes:

item ’ Date issued
Request for Proposal Number SOS0428365 May 23, 2003
Amendment Number 1 May 2§, 2003
Amendment Number 2 May 30, 2003
Amendment Number 3 June 6, 2003
Amendment Number 4 June 6, 2003
Amendment Number 5 June 6, 2003
Amendment Number 6 Junc 6, 2003
Amendment Number 7 Tune 16, 2003
Amendment Number 8 June 16, 2003
Amendment Number 9 June 16, 2003

Secretary of State’s Request for Proposal number SOS0428365 1s referenced and
incorporated herein.




Slatewide Voling System(s;-roject Agreement for Acquisition of Voung Systems/Retated Services

Scheduie K - Response to Request for Proposal

incorporated herein.

Vendor's response to SOS Request for Proposal number SOS0428365 1s referenced and
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‘ Schedule L - Insurance

During the term of the Contract Vendor wiil provide, pay for and maintain in full
force and effect the insurance cutlined herein for coverages at not less than the prescribed
minimum limits of liability, covering Vendor activities, those of any and all
subcontractors, of anyone directly or indirectly employed by any of them, or anyone for
whose acts any of them may be liable.

Commercial General Liability Insurance (Primary and Umbrella/Excess) with
Lmits of not less than Six Million Dollars ($6,000,0600) per occurrence and in the
aggregate for bodily injury, personal injury and property damage. Coverages must
include the following: Blanket Contractual liability, products and completed operations,
independent contractors, severability of interest and waiver of subrogation against all
parties described as additional insureds Licensee, and its Affiliates are to be named as
Additional Insureds.

Workers’ Compensation Insurance in compliance with statutory limits and
Employer’s Liability Insurance with limits of not less than One Mitlion Dollars
(5$1,000,000).

Automobile Liability Insurance covering liability arising out of any auto (owned,
hired and non-owned) if used in connection with work to be performed under this
Contract, with limits of not less than One Million Dollars (51,000,000} per occurrence
and in the aggregate for bodily injury and property damage. Licensee, and its Affiliates
are to be named as Additional Insureds.

All insurance shal} be written through companies having an A.M. Best's rating of
at least A VI[ or with such other companies as may reasonably be approved by Licensee.
All such liability insurance maintaincd by Vendor or any subcontractor shall include the
condition that it is primary and that any such insurance maintained by Licensee or any
other additional insured is excess and non-contributory.

Certificates of [nsurance evidencing such coverages shall be furnished Licensee
prior to commencement of this Contract and at each subsequent policy renewal date. The
Certificates shall provide for not less than thirty (30) days written notice to Licensee prior
to policy cancellation, non-renewal or material change.

The required coverages referred to and set forth in this Section shall in no way
affect, nor are they intended as a limitation of, Vendor liabtlity with respect to the
performance of its obligations under this Contract. Vendor further releases, assigns and
waives any and all rights of recovery against Licensee and its affiliates, employees,
successors and permitied assigns which Vendor may otherwise have or acquire in or
from, or are in any way connected with any l0ss covered by policies of insutance
maintained or required to be maintained by Vendor pursuant to this Contract or because
of deductible clauses in or inadequacy of limits of any such policies of nsurance.
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Insert {nsurance Certificate(s) Here
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Scheduie M - List of Ohio Counties

Counties {A-G) Counties (H-M) Counties {N-2)
Adams Hamilton Noble
Allen Hancock Ottawa
Ashland Hardin Paulding
Ashtabula Harnson Perry
Athens Henry Pickaway
Auglaize Highland Pike
Belmont Hocking Portage
Brown Holmes Preble
Butler Huron Putnam
Carroll Jackson Richland
Champaign Jefferson Ross
Clark Knox Sandusky
Clermont Lake Scioto
Clinton Lawrence ~ Sencca
Columbtana Licking Shelby
Coshocton Logan Stark
Crawford Lorain : Summit
Cuyahoga Lucas Trumbull
Darke Madison Tuscarawas
Defiance Mahoning Union
Delawarc Marion VanWert
Erie Medina Vinton
Fairfield Meigs Warren
Fayette Metcer Washington
Franklin Miam: Wayne
Fulton Monroe Willams
Gallia Mortgomery Wood
Geauga Morgan Wyandot
Greene Mormrow
Guernsey Muskingum
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Page N~

County Addreas 1 Address 2 Address 3 City State Zip
Athens 15 5. Court 3L Room 130 Athens OH 45701
Brown Administration Buiding [800 ML, Crab Pk, Georgetown OH (45121

Government

Butler 315 High St 10th Floor Sarvices Building  iHamilton OKH 145011-8016
Carrol Court House 118 S. Lisbon St Suite 102 Carroilton OH 144615.1480
Columbiana (41 N. Park Ave. tishon OR 144437
Crawford 130 N. Walnut St Suite A Bucyrus OH  144820-2383
Defiance 1G7-A Island Parc Ave, Defiance oM 143512
Fairfieid 851 Liberty Drive Syite 100 tancaster OH {42130
Gallia 18 Locus St 2nd Floor Courthouse Gaillipoils OH  [49631-1282
Guernsey 1627 Wheeling Avenye  |Suite 101 Cambridge CH 43725
Hardin One Court House Sg. iSuite 170 Kenton OH 143328
Harrison Court House 100 W, Markel SL Cadiz OH (43807
Henry Ceourt House 6860 N, Perry St. Napcleon OrH 143545
Hocking 1 E. Main St PO Box 108 Logan OH 143138
Holmes 75 East Clinfon St Suite 108 Millersburg OH [44654

County Administration
Huron Bldg. 180 Milan Ave. Norwalk OM  [44857
Jacksen Court House 226 Main St Suite 2 Jackson OH 145640
Jefferson 147 N, Third St Steubenville OH  {43952-4498
lL.egan Court House Room 4 101 5. Main St. Beitefontaine OH 143311-2075
Lorain 115 Cedar 8t Elyria CH 144035
Marion 222 W, Center St Marion OH  [43302

4210 N. Jefferson
Medina Street Medina QOH 144258
Meigs 117 E. Memorial Dr. Pomaroy OH [45780-0688
Mercer 101 N. Main St, Room 107 Celina OH {45822
Monroe 104 N. Main 8t, Court House Room 15 Woodsfield OM 43793
Morgan 155 E. Main St Room 157 McConnelsville QM 143756
Morrow 619 West Marion Rd. Mt, Gilead QM 143338
Muskingum [205 N. Seventh §t. Zanesville OH  143701-3709
Nobie 190 Court House Caidwell OH 143724
Pearry 121 W. Brown St PO Box 187 New Laxington OH 43764
Pike 230 Waverly Plaza Suite 1100 Waverly OH 145680
Richland 77 N, Mulberry St. ist Floor Mansfigid OH 44602
Seneca 71 S, Washington St. Suita 1101 Tiffin OM 44883
Stark 201 Tnird St NE Canton oM [44702-1256

2547 Youngstown Rd.,
Trumbult 5 Warran OH [44484
Tuscarawas |Court House Sq. PO Box 89 tew Philadelphia; OH [44683
Van Wert 120 E. Main St Van Wert OH 145881.1428
Warren 406 Justice Dr. Room 323 t.ebanan OH {45036-2314
Wayne 200 Vanover St Suite 1 Woosler OH ;44891-4849
Woed 1 Court House 3q. Bowlng Green OH 143402
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