COMMON P EAR :

FRARKL I |
IN THE COURT OF COMMON PLEAS et U
FRANKLIN COUNTY, OHIO TRJULT5 P e s

PREMIER ELECTION SOLUTIONS, CASE NO. 08-CVA05F840F COURTS
INC., ET AL, °

PLAINTIFFS,

vs. JUDGE SCHNEIDER

BOARD OF ELECTIONS OF JURY DEMAND
CUYAHOGA COUNTY, ET AL., ENDORSED HEREON

DEFENDANTS.

ANSWER AND COUNTERCLAIM OF
. CUYAHOGA COUNTY, BOARD OF ELECTIONS OF CUYAHOGA COUNTY, AND
BOARD OF COUNTY COMMISSIONERS OF CUYAHOGA. COUNTY

Now comes Defendants, Cuyahoga County, the Board of Elections of Cuyahoga County
and the Board of County Commissioners of Cuyahoga County (collectively, “County”), and for
their answer to Plaintiffs’ Complaint state the following:

1. County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 1 of the Complaint.

2. County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 2 of the Complaint.

3. County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 3 of the Complaint.

4. Couﬁty admits the allegations of Paragraph 4 of the Complaint.

5. County admits the allegations of Paragraph 5 of the Complaint.

6. County admits the allegations of Paragraph 6 of the Complaint.

7. County admits the allegations of Paragraph 7 of the Complaint.

8. County. admits the allegations of Paragraph 8 of the Complaint.
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10.
11.
12.
13.
14,

15.

16.

17.

18.

County admits the allegations of Paragraph 9 of the Complaint.

County admits the allegations of Paragraph 10 of the Complaint.

County denies the a]legajcions of Paraggaph 11 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,

and therefore denies, the allegationsl of Paragraph 12 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,

and therefore denies, the allegations of Paragraph 13 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,

and therefore denies, the allegations of Paragraph 14 of the Complaint.

With respect to the allegations contained in Paragraph 15 of the Complaint, County

admits that in July 2004, the former Secretéry of State entered into a contract with

Diebold Election Systems, Inc. (“DESI”) and further admits that what appears to be a frue
and correct copy of an “Agreement for Acquisition of Voting Systems and Related

Services” is attached to the Complaint as Exhibit A. County otherwise denies the

allegations contained in Paragraph 15 of the Complaint.

With respect to the allegations contained in Paragraph 16 of the Complaint, County
admits DESI contracted to sell voting systems and services to Ohio counties who selected
DESI as their supplier. County otherwise denies the allegations contained in Paragraph

16 of the Complaint.

County admits the allegations contained in Paragraph 17 of the Complaint.

With respect to the allegations contaiﬁed in Paragraph 18 of the Complaint, County

admits DESI contracted to provide training for poll workers, on-site technical support,




19.

20.

21.

22.

23.

maintenance and other services to counties who selected DESI as their supplier. County
otherwise denies the allegations contained in Paragraph 18 of the Complaint.

The allegations contained in Paragraph 19 of the Complaint are legal conclusions to
which no response is required. In so far as a response is required, County admits the
Secretary of State authorized the counties who selected DESI as their supplier to exercise -
the rights and perform the obligations of the Secretary of State under the Master Contract.
With respect to the allegations contained in Paragraph 20 of the Complaint, County
admits that in July 2004, the Cuyahoga County Board of Elections entered into an
agreement with DIMS and further admits that what appears to be a true and correct copy
of a Voter Registration System Limited License is attached to the Complaint as Exhibit
B. County otherwise denies the allegations contained in Paragraph 20 of the Complaint.
With respect to the allegations contained in Paragraph 21 of the Complaint, County
a&mits that in Deceﬁuber 2004, the Cuyahoga County Board of Elections entered into an
agreement with DIMS and that what appears to be a true and correct copy of a Limited
License Amendment 1 is attached to the Complaint as Exhibit C. County otherwise
denies the allegations contained in Paragraph 21 of the Complaint.

With respect to the allegations contained in Paragraph 22 of the Complaint, County
admits that in June 2005, the Cuyahoga County Board of Elections entered into.an
agreement with DIMS and that what appears to be a true and correct copy of a Limited
License Amendment 2 is attached to the Complaint as Exhibit D. County otherwise
denies the allegations contained in Paragraph 22 of the Complaint.

With respect to the allegations contained in Paragraph 23 of the Complaint, County

admits that in June 2005, the former Secretary of State entered into an agreement with



24.

25.

26.

27.

DESI and that what appears to be a true and correct copy of an Amendment Number 1 to
Secretary of State Contract Number 217 is attached to the Complaint as Exhibit E.
County otherwise denies the allegations contained in Paragraph 23 of the Complaint.
With respect to the allegations contained in Paragraph 24 of ‘the Complaint, County
admits that in November 2005, the Cuyahoga County Board of Elections submitted a
purchase order to the Secretary of State, and that what appears to be a true and correct
copy of a Schedule G - Voting Systems Purchase Order is attached to the Complaint at
Exhibit F. County otherwise denies the allegations contained in Paragraph 24 of the
Complaint.

With respect to the allegatioﬁs contained in Paragraph 25 of the Complaint, County
admits that in April 2006, the Cuyahoga County Board of Elections entered into an
agreement with DESI and that what appears to be a true and correct copy of a Contfract
for the Sole Source Delivery of 1115 AVTx Carts is.attaohed to the Complaint as Exhibit
G. County otherwise denies the allegations contained in Paragraph 25 of the Complaint.
With respect to the allegations contained in Paragraph 26 of the Complaint, upon
information and belief, County admits that in March 2006, DESI and its insurance and
surety companies executed a performance bond and that what appears to be a copy of a
Performance Bond in the amount of $21,898,350 is attached to the Complaint as Exhibit
H. County otherwise denies the allegations contained in Paragraph 26 of the Complaint.
With respect to the allegations contained in Paragraph 27 of the Complaint, County
admits that in April 2006, the Cuyahoga County Board of Elections entered into an

agreement with DESI and that what appears to be a Sole Source Agreement with DESI .



28.

29.

30.

31.

for Election Systems Ancillary Equipment is attached to the Complaint as Exhibit 1.
County otherwise denies the allegations contained in Paragraph 27 of the Complaint.
With respect to the allegations contained in Paragraph 28 of the Complaint, County
admits that in April 2006, the Cuyahoga County Board of Elections entered into an
agreerﬁent with DESI and that what appears to be a true and correct copy of a Voter
Registration System Limited License Amendment No. 3 is attached to the Complaint as
Exhibit J. County otherwise denies the allegations contained in Paragraph 28 of the
Complaint.

With respect to the allegations contained in Paragraph 29 of the Complaint, County

admits that in August 2006, the Cuyahoga County Board of Elections entered into an

agreement with DESI and that what appears o be a true and correct copy of a Sole
Source Agreement for a Level 2/3 Support Specialist is attached to the Complaint as
Exhibit K. County otherwise denies the allegations contained in Paragraph 29 of the
Complaint.

With respect to the allegations contained in Paragraph 30 of the Complaint, County
admits that in August 2006, the Cuyahoga County Board of Elections entered into an
agresment with DESI and that what appears to be a true and correct copy of é Sole
Source Agreement for DESI for a Co-Product Manager is attached to the Complaint as
Exhibit L. County otherwise denies the allegations contained in Paragraph 30 of the
Complaint. M

With respect to the allegations COntgined in Paragraph 31 of the Complaint, County
admits that in August 2006, the Cuyahoga County Board of Elections entered info an

agreement with DESI and that what appears to be a true and correct copy of a Sole




32.

33.

34.

Source Agreement for DESI Director and Product/Implementation Subject Matter Expert
is attached to the Complaint as Exhibit M. County otherwise denies the allegations
contained in Paragraph 31 of the Complaint.

With respect to the allegations contained in Paragraph 32, County admits that in August
2006, the Cuyahoga County Board of Elections entered into an agreement with DESI and
that what appears to be a true and correct copy of a Sole Source Agreement for DESI for
Technical Associates for the Identification of Repairs Required and Repair Services for
5,407 TSX-AVPM Units is attached to the Complaint as Exhibit N. | County otherwise
denies the allegations contained in Paragraph 32 of the Complaint.

With respect to the allegations contained in Paragraph)33 of the Complaint, County
admits that in September 2006, the Cuyahoga County Board of Commissioners entered
into an agreement with DESI and that what appears to be a true and correct copy of a
Contract for Acquisition for Additional Voting Equipment and Related Services is
attached to the Complaint as Exhibit O. County further admits that that agreement states
that the terms and conditions of the Master Agreement shall apply to the purchase of the
Additional Equipment. County otherwise denies the allegations contained in Paragraph
33 of the Complaint.

With respect to the allegations contained in Paragraph 34 of the Complaint, County
admits that in September 2006, the Cuyahoga County Board of Blections entered into an
agreement with DESI and that what appears to be a true and correct copy of a Contract
for the Election Day Technicians Professional Training Program for the November 7,
2006 General Election is attached to the Complaint as Exhibit P. County otherwise

denies the allegations contained in Paragraph 34 of the Complaint.
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36.

37.

38.

With respect to the allegations contained in Paragraph 35 of the Complaint, County

admits that in September 2006, the Cuyahoga County Board of Elections entered into an

" agreement with DESI and that what appears to be a true and correct copy of a Coniract

for the Poll Worker Professional Training Program for the November 7, 2006 General
Flection is attached to the Complaint as Exbibit Q. County otherwise denies the
allegations contained in Paragraph 35 of the Complaint.

With respect to the ’allegations contained in Paragraph 36 of the Complaint, County
admits that in September 2006, the Cuyahoga County Board of Elections entered into an
agreement with DESI and that what appears to be a true and correct copy of a Contract
for the First Amendment of the Poll Worker Technical Training Program for the
November 7, 2006 General Election is attached to the Complaint as Exhibit R. County
otherwise denies the allegations contained in Paragraph 36 of the Complaint.

With respect to the allegations contained in Paragraph 37 of the Complaint, County
admits that in September 2006, the Cuyahoga County Board of Elections and DESI
entered into an agreement and that what appears to be a true and correct copy of a Sole
Source Agreement for the Voting Systelﬁ (AccuVote-OS) Rental, License and Services is
attached to the Complaint as Exhibit S. County otherwise denies the allegations
contained in Paragraph 37 of the Complaint.

With respect to the allegations contained in Paragraph 38 of the Complaint, County
admits that in October, 2006, the Cuyahoga County Board of Elections entered into an
agreement with DESI, and that what appears to be a true and correct copy of a Sole

Source Agreement for Twenty Seven Additional Election Media Processors is attached to



39.

40.

41.

42.

the Complaint as Bxhibit T. County otherwise denies the allegations contained in
Paragraph 38 of the Complaint.

With respect to the allegations contained in Paragraph 39 of the Complaint, County
admits that in April 2007, the Cuyahoga County Board of Commissioners entered into an
agreement and that what appears to be a true and correct copy of a Evaluation License for
DEST Products is attached to the Complaint as Exhibit U. County otherwise denies the
allegations contained in Paragraph 39 of the Complaint.

With respect to the allegations contained in Paragraph 40 of the Complaint, County
admits that in May 2007, the Cuyahoga Couﬁty Board of Elections entered into an
agreement with DESI and that what appears to be a true and correct copy of an
Addendum to Evaluation License Agreement for Board of Elections of Cuyahoga
County, Ohio; MCR, Inc. and Diebold Election Systems, Inc. is attached to the
Complaint as Exhibit V. County otherwise denies the allegations contained in Paragraph
40 of the Complaint.

With respect to the allegations contained in Paragraph 41 of the Complaint, County
admits that in June 2007, the Cuyahoga County Board of Elections entered into an
agreement with DESI and that What appears to be a true and correct copy of a Sole
Source Agreement with DESI for AVPM Paper Rolls for the Remaining 2007 Elections
is attached to the Complaint as Exhibit W. County otherwise denies the allegations
contained in Paragraph 41 of the Complaint.

With respect to the allegations contained in Paragraph 42 of the Complaint, County
admits that in October 2007, the Cuyahoga County Board of Elections entered into an

agreement with Premier Election Solutions, Inc. (hereinafter “Premier”) and that what




43.

44,

45.

46.

appears to be a frue and correct copy of a Voting System Rental, License and Services
Agreemént is attached to the Complaint as Exhibit X. County otherwise denies the
allegations contained in Paragraph 42 of the Complaint.

With respect to the allegations contained in Paragraph 43 of the Complaint, County
admits that in October 2007, the Cuyahoga County Board of Elections entered into an
agreement with Premier and that what appears to be a true and correct copy of a Voting
System Rental, License and AServices Agreement is attached to the Complaint as Exhibit
Y. County otherwise denies the allegations contained in Paragraph 43 of the Complaint;
With respect to the allégations contained in Paragraph 44 of the Complaint, County
admits that in October 2007, tﬁe Cuyahoga County Board of Elections entered into an

agreement with Premier and that what appears to be a true and correct copy of a Voting

. System Rental, License and Services Agreement is attached to the Complaint as Exhibit

Z. County otherwise denies the allegations contained in Paragraph 44 of the Complaint.
With respect to the allegations contained in Paragraph 45 of the Complaint, County
admits that m October 2007, the Cuyahoga County Board of Elections entered into an
agreement with Premier and that what appears to be a true and correct copy of a Rental,
License and Services Agreement is attached to the Complaint as Exhibit AA. County
otherwise denies the allegations contained in Paragraph 45 of the Complaint.

County admits Plaintiffs have chosen to refer to the agreements listed in Paragraph 46 of
the Complaint as the “Conﬁacts,” but otherwise denies the allegations of Paragraph 46 of

the Complaint and any other implications to be drawn therefrom.




47,

48,

49,

50.

51.

52.

53.

54.

With respect to the allegations contained in Paragraph 47 of the Complaint, County
admits that; prior to using Premier voting systems, County used many voting systems in
its elections, including a punch-card voting system.

County admits that on November 11, 2005, Cuyahoga County issued the Voting Systems

Purchase Order, a true and correct copy of which appears to be attached as Exhibit F to

the Complaint. Among other items, the Voting Systems Purchase Order lists 5,407

Touch Screen TSX voting systems. County otherwise denies the allegations contained in
Paragraph 48 of the Complaint.

County admits that the May 2006 election was the first election in Cuyahoga County in
which DESI equipment was used. County is without knowledge and information
sufficient to form a belief as to whether most polling locations opened on time with no
“olitches,” and therefore denies same. County otherwise denies the allegations contained
in Paragraph 49 of the Compla:int.1

County denies the allegations of Paragraph 50 of the Complaint.

County denies the allegations of Paragraph 51 of the Complaint.

County admits it retrieved data from TSX units. County otherwise denies the allegations
of Paragraph 52 of the Complaint.

County admits that DESI was obligated to provide training services to County. County
admits that it conducted training of poll workers. County otherwise denies the allegations
of Paragraph 53 of the Complaint.

County denies the allegations of Paragraph 54 of the Complaint.

! County further objects to all allegations in Plaintiffs’

Complaint which “are [merely] taken

from contemporaneous news reports” (see Complaint at 949, note 2), and reserves the right to
strike same.
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55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

County denies the allegations of Paragraph 55 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 56 of the' Complaint.

County admits that a judge ordered a precinct to stay open beyond the statutorily
prescribed closing time. County otherwise denies the allegations of Péragraph 57 of the
Complaint.

County denies the allegations of Paragraph 58 of the Complaint.

County denies the allegations of Paragraph 59 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations contained in Paragraph 60 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations contained in Paragraph 61 of the Complaint..

County admits the allegations contained in Paragraph 62 of the Complaint.

County admits the allegations contained in Paragraph 63 of the Complaint.

County denies the allegations contained in Paragraph 64 of the Complaint.

With respect to the allegations in Paragraph 65 of the Complaint, County admits that, in
connection with the Election Review Panel’s investigation in 2006, Systest Labs
performed services, which included assessing contractor perfonnanbe, the Diebold
AccuVote Optical Scan Systems and the operational readiness of the Cuyahoga County
Board of Elections. County otherwise denies the allegations of Paragraph 65 of the -
Complaint.

County admits the allegations contained in Paragraph 66 of the Complaint.
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67.

68.

69.

70.

71.

72.

73.

With respect to the allegations contained in Paragraph 67 of the Complaint, County states
that the question of whether any of Plaintiffs breached their contractual obligations to the
Secretary of State or County is a legal conclusion unable to be determined by SysTest
Labs. To the extent any further response is required to the allegatlons in Paragraph 67,
those allegations are denied.

With respect to the allegations contained in Paragraph 68 of the Complaint, County states
that the question of whether Plaintiffs breached their contré.ctual obligations to the
Secretary of State or County is a legal question unable to be determined by SysTest. To
the lextent any further response is required to the allegations in Paragraph 68, those
allegations are denied. .

With respect to the allegations contained in Paragraph 69 of the Complaint, County
admits that prior to the November 2006 clection, the Cuyahoga County Board of
Commissioners entered into an agreement with DESI pursuant to which it promised to
purchase additional equipment and services, including, among other items, additional
AccuVote-TSX units. County otherwise denies the allegations of Paragraph 69.

County denies the allegations contained in Paragraph 70 of the Compl.aint.

County lacks sufficient information to admit or deny the truth of the allegations in
Paragraph 71 of the Compliant.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 72 of the Compliant.

County is without knowledge anci information sufficient to form a belief as to the truth of,

and therefore denies, the allegations of Paragraph 73 of the Compliant.
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74.
75.

76.
77.

78.

79.

80.

81.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 74 of the Compliant.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 75 of the Compliant.

County denies the allegations of Paragraph 76 of the Complaint.

County denies the allegations of Paragraph 77 of the Complaint.

In response to the allegations of Paragraph 78 of the Complaint, County admits that
Michael Vu and Gwen Dillingham resigned from the Board of Elections in February
2007. County otherwise denies the allegations of Paragraph 78 of the Complaint.

In response to the allegations contained in Paragraph 79 of the Complaint, County admits
that the Secretary of State requested and received the resignations of the members of the
Board of Elections in March and April 2007. County otherwise denies the allegations of
Paragraph 79 of the Complaint.

In response to the allegations contained in Paragraph 80 of the Complaint, County admits
that the Plain Dealer reported that that County election officials deemed the November
2007 election a success, but County also states that the same Plain Dealer article reported
on the repeated malfunction of Plaintiffs’ voting system during that election and
questioned the ability of Plaintiffs’ voting system to meet County’s needs.

With respect to the allegations contained in Paragraph 81 of the Complaint, County
admits the Joint Statement reported that the election was successfully executed and that
every vote cast was counted, but County further states that the Joint Statement also

reports on the technology problems experienced with Plaintiffs’ voting system during the
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82.

83.

84.

85.

86.

87.

88.

November 2007 election: County otherwise denies the allegations of Paragraph 81 of the
Complaint.

In response to the allegations contained in Paragraph 82 of the Complaint, County denies
that it only experienced “temporary glitches” with Premier’s system and otherwise denies
the allegations contained in Paragraph 82 of the Complaint. |

In response to tﬁe allegations contained in Paragraph 83 of the Complaint, County states
that Plaintiffs’ voting system repeatedly crashed during uploading of votes during the
November 2007 election and further states that Plaintiffs’ representatives were unable to
identify the cause of the crashes or offer a solution. Couﬁty admits that Jane Platten
made the quoted statement, but further states that the statement was made at
approximately 1:00 p.m. on the afternoon of the November 2007 election, before votes
were uploaded and before Plaintiffs’ voting system repeatedly crashed later that evening,
County otherwise denies the allegations of Paragraph 83.

With respect to the allegations contained in Paragraph 84 of the Complaint, County
admits that it presently is not aware of any votes that were lost. County otherwise denies
the allegations contained in Paragraph 84 of the Complaint.

County denies the allegations of Paragraph 85 of the Complaint.

With respect to the allegations contained in Paragraph 86 of the Complaint, County
admits the Joint Statement contains the quoted language. County otherwise denies the
allegations of Paragraph 86 of the Complaint.

County denies the allegations contained in Paragraph 87 of the Complaint.

County is without knowledge and information sufficient to form a belief as to the truth of,

and therefore denies, the allegations of Paragraph 88 of the Compliant.
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89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

With respect to the allegations contained in Paragraph 89 of the Complaint, County
admits that three montl;s after the 2007 general election, Premier released a product
advisory in which it admitted that GEMS intermittently terminates during results uploads
and recommended a strategy for “mitigating” this issue. County otherwise denies the
allegations Aof Paragraph 89.

County admits the Secretary of State initiated Project EVEREST during the summer of
2007 and that a stated purpose of that project was to evaluate and make recommendations
regarding the voting systems used in Ohio, including Plaintiffs’ system. County
otherwise denies the allegations of Paragraph 90. |

County admits the allegations contained in Paragraph 91 of the Complaint.

County admits the aﬁegations contained in Paragraph 92 of the Complaint, except that the
proper name of the entity is “SysTest Labs, Incorporated.”

Upon information and belief, county admits the allegations contained in Paragraph 93 of
the Complaint.

County denies the allegations of Paragraph 94 of the Complaint.

County denies the allegations of Paragraph 95 of the Complaint.

County denies the allegations of Paragraph 96 of the Complaint.

County denies the allegations of Paragraph 97 of the Complaint.

With respect to the allegations contained in Paragraph 98 of the Complaint, County

admits that the Secretary of State promised a review of Ohio’s voting systems when she -

campaigned for Secretary of State. County further admits that the Secretary of State

recommended that DRE voting machines be replaced with central count optical scan
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99.

100.

101.

102.

103.

104.

105.

106.

voting systems. County otherwise denies the allegations of Paragraph 98 of the
Complaint.

County admits the allegations contained in Paragraph 99 of the Complaint.

County admits the allegations contained in Paragraph 100 of the Complaint.

With respect to the allegations contained in Paragraph 101 of the Complaint, Coﬁnty
admits the Board of Elections voted 2 to 2 and did not pass the motion referenced in
Paragraph 100 of the Complaint. County otherwise denies the allegations of Paragraph
101 of the Complaint.

County denies the allegations contained in Paragraph 102 of the Complaint. Mr.
McNair’s comments were made after the motion referenced contained in Paragraph 100
of the Complaint had already been voted on, and Mr. McNair stated that the acc;uracy of
the election has been in spite of, and not because of, Plaintiffs election system. In
addition to the security issues with Plaintiffs’ election system, which have been identified
by several experts, Mr. McNair listed many of the persistent technical issues Cuyahoga
County has experienced with that system.

County admits that the Secretary of State voted in favor of adopting optical scan voting
machines, breaking a tie vote on that issue. County otherwise denies the allegations of
Paragraph 103.

County admits it issued a request for proposal for a precinct-based optical scan voting
system. County otherwise denies the allegations of Paragraph 104 of the Complaint.
County admits the allegations contained in Paragraph 105 of the Complaint.

With respect to the allegations contained in Paragraph 106 of the Complaint, County

admits that on January 8, 2008, the Plain Dealer reported that the Board of Elections
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107.

108.

109.

110.

111.

112.
113.

114.

announced that its lawyers would start discussions with Premier to recover the $21
million spent on its two-year old touch-screen voting system that repeatedly failed during
elections. County otherwise denies the allegations of Paragraph 106 of the Complaiht.
County denies the allegations of Paragraph 107.

With respect to the allegations contained in Paragraph 108 of the Complaint, County
admits that on May 2, 2008, the Plain Dealer reported that Cuyahoga County hired
Systest Labs, Inc. to study Plaintiffs’ touch screen machines and vote-counting software.
County otherwise denies the allegations of Paragraph 108.

With respect to the allegations contained in Paragraph 109 of the Complaint, County

~admits that on May 2, 2008, the Plain Dealer reported that County was preparing for a

possible lawsuit against “the maker of the *$21 million touch-screen voting system
scrapped in December.” County otherwise denies the allegations of Paragraph 109.

With respéct to the allegations contained in Paragraph 110 of the Complaint, County
admits that on May 2, 2008, the Plain Dealer reported that Jeff Hastings made the quoted
statement. County otherwise denies the allegations of Paragraph 110.

With respect to the allegations contained in Paragraph 111 of the Complaint, County

admits that on May 2, 2008, the Plain Dealer reported that Jeff Hastings “said hiring

| SysTest is a clear sign Cuyahoga is ready to take its grievance to court.” County

otherwise denies the allegations of Paragraph 111.

County admits the allegations of Paragraph 112 of the Complaint.

County admits the allegaﬁons of Paragraph 113 of the Complaint.

With respect to the allegations contained in Paragraph 114 of the Complaint, County

admits that, at the May 16, 2008 meeting, County expressed its belief that Diebold is
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115.

116.

117.

118.

119.

120.

121.

122.

- 123.

124.

125.

126.

lisble for the failure of Plaintiffs’ voting system to perform as represented and warranted.
County otherwise denies the éﬂegations of Paragraph 114 of the Complaint

With respect to the allegations contained in Paragraph 115 of the Complaint, County
admits that, at the May 16, 2008 meeting, Premier informed County of Premier’s position
that it conformed with its contracts with County.

County admits that, at the May 16, 2008 meeting, Premier informed County of Premier’s
position that Diebold is not liable under any contracts with County. |
County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 117 of the Complaint.

County admits the allegations contained in Paragraph 118 of the Complaint.

County reincorporates each and every response given to the allegations contained in
Paragraphs 1 through 118 of the Complaint as if fully restated herein.

County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 120 of the Complaint.

County denies the allegations contained in Paragraph 121 of the Complaint.

County denies the allegations contained in Paragrapﬁ 122 of the Complaint.

County denies the allegations contained in Paragraph 123 of the Complaint.

County denies the allegations contained in Paragraph 124 of the Complaint.

County denies fhe allegations contained in Paragraph 125 of the Complaint.

In response to the allegations contained in Paragraph 126 of the Complaint, County
admits that the parties continue to have rights and obligations as set forth in the contracts
between them. County otherwise denies the allegations of Paragraph 126 of the

Complaint.
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127. County denies the allegations contained in Paragraph 127 of the Comblaint.

128. County denies the allegations contained in Paragraph 128 of the Complaint.

129. County denies the allegations contained in Paragraph 129 of the Complaint.

130. County denies the allegations contained in Paragraph 130 of the Complaint.

131. County denies the allegations contained in Paragraph 131 of the Complaint.

132. In response to the allegations contained in Paragraph 132 of the Complaint, County
admits that the parties continue to Have rights and obligations as set forth in the contracts
between them. County otherwise denies the allegations of Paragraph 132 of the
Complaint.

133, County is without knowledge and information sufficient to form a belief as to the truth of,
and therefore denies, the allegations of Paragraph 133 of the Compliant.

134, County denies the allegations contained in Paragraph 134 of the Complaint.

With respect to the WHEREFORE clauses and subclauses, County denies that Plaintiffs

are entitled to any relief they seek or to any relief whatsoever.

AFFIRMATIVE DEFENSES
1. Plaintiffs fail to state a claim upon which relief can be granted.
2. Plaintiffs failed to join as necessary parties “all persons who have or claim any

interest that would be affected by the declaration” as is required by R.C. 2921.12, including, but
not limited to, the boards of elections of counties other than Cuyahoga who entered into
agreements with DESI.

3. To the extent that any exist, County has performed all of its obligations under its
contracts with Plaintiffs.

4. The Plaintiffs’ claims are barred by the equitable defense of laches.
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5. The equitable defense of “unclean hands” is asserted in that Plaintiffs are entitled
to no equitable relief because they have unclean hands.

6. The Plaintiffs have materially breached the terms of their contracts with County.

7. Plaintiffs are barred from any relief against County by the doctrine of estoppel.

8. Plaintiffs are barred from any relief against County by the doctrine of waiver.

County reserves the right to add additional defenses, including additional affirmative
defenses, as discovery progresses.

WHEREFORE, hav-ing fully answered the Plaintiffs’ Complaint, Defendants demand
judgment in their favor on the Complaint.

COUNTERCLAIM

For their Counterclaim against Plaintiffs, Cuyahoga County, the Board of Elections of
Cuyahoga County and the Board of County Commissioners of Cuyahoga County (collectively,
“County”) state:

The Parties

1. Counterclaim i’laintiff Cuyahoga County is an Ohio county organized and authorized
pursuant to Title ITI of the Ohio Revised Code. Cuyahoga County conducts elections for
local, state, and federal offices, local and state ballot initiatives, and political primaries.

2. Counterclaim Plaintiff Board of Commissioners of Cuyahoga County (“Board of
Commissionerg”) is the duly elected, qualified and acting legislative and executive
authority of Cuyahoga County, Ohio.

3. Counterclaim Plaintiff Board of Elections of Cuyahoga County (“Board of Elections”) is
an Ohio county board of elections organized and authorized pursuant to Ohio R.C.

3501.06.
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Counterclaim Defendant Premier Election Solutions, Inc. (“Premier”) is a Delaware
Corporation with its principal place of business located in the State of Texas.
Counterclaim Defendant Diebold, Incorporated is an Ohio corporation with its principal
place of business located in the State of Ohio. Premier is a subsidiary company of
Diebold, Incorporated. Except aé otherwise indicated, Premier, its predecessor Diebold
Elections Systems, Inc., and Diebold, Tncorporated may be referred to collectively as
“Digbold” or “DESI “ in this Counterclaim.

Counterclaim Defendant Data Information Management Systems, Inc. (“DIMS”) is a
California corporation with its principal place of business located in California. Upon
information and belief, DIMS is a subsidiary corporation of Diebold, Incorporated.
Diebold, Incorporated has exercised control over DESI, Premier and DIMS to such an
extent that Diebold, Incorporated is the alter ego of DESI, Premier and DIMS and is
responsible for their acts and omissions in providing goods, software and services fo
Counterclaim Plaintiffs.

Jurisdiction and Venue

This Court has jurisdiction over this counterclaim pursuant to RC Chapter 2721, 3505,
and 3506, as well as the Ohio Rules of Civil Procedure.

Venue for this counterclaim is proper in the Franklin County Common Pleas Court under
Civil Rules 3 and 4.3 of the Ohio Rules of Civil Procedure.

Counterclaim Defendants’ Response to the Ohio RFP

Counterclaim Defendants Diebold, Incorporated, DESI, and DIMS manufacture, sell,

license, and service electronic voting systems to state and local governments.
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Following passage of the Help America Vote Act, Secretary of State Brunner’s
predecessor issued a request for proposal (“Ohio RFP”) to various manufacturers of
voting machines.

Counterclaim Defendants submitted a bid in response to the Ohio RFP.

Counterclaim Defendants offered to provide to Counterclaim Plaintiffs the “AccuVote
Voting System” consisting of the General Election Management System (GEMS) for
controlling the election process, AccuVote Touch Screen (TS) Ballot Stations for precinct -
aild early voting, AccuVote Optical Scan (OS) Tabulators for postal absentee voting,
including related sofiware, along with services, maintenance and support.

Counterclaim Defendants represented to Counterclaim Plaintiffs that the AccuVote
Voting System had many advantages. For example, Counterclaim Defendants
represented that their system would be seamlessly integrated for simplicity, speed and
performance.

Counterclaim Defendants further represented that their seamless, integrated approach
would ensure ballot and system integrity, would automate ballot layout and
programming, would allow votes to be tabulated and election results reported with speed
and accuracy, and would eliminate manual entry of data into the GEMS server.
Counterclaim Defendants further represented that, on election night, poll workers would
only need to follow a simple procedure causing the AccuVote-TSX units to shut down
and store the ballots for accumulation.

Counterclaim Defendants further represented that their system would allow for precinct
accumulation and that accumulated precinct results could be transmitted via modem to

the host file server to be uploaded and automatically combined with other voting results.
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Counterclaim Defendants further represented that the GEMS‘ software was user friéndly
and field tested in complex election environments, and thoroughly tested in an operating
environment similar to that of Cuyahoga County.

Counterclaim Defendants further represented that the GEMS software would allow for
ballot changes at any time.

Counterclaim Defendants further represénted that the GEMS systemi would afford
election officials complete control over their election process, providing a seamless, less
labor intensive approach to election management, that GEMS would automate ballot
layout and programming, and that GEMS would ensure ballot and system integrity;
producing timely, accurate election results.

Counterclaim Defendants instructed County regarding how the AccuVote Voting System
should be configured and used.

Counterclaim Defendants represented that the AccuVote Voting System would work
properly in Cuyahoga County.

Counterclaim Defendants further represented that County could rely on their proven
experience for administering successful elections at an affordable cost.

Counterclaim Defendants further represented that they intended to make Ohio a national
showplace for voting system innovation, accuracy and quality.

Counterclaim Defendants knew or should have known that some or all its representations
regarding the AccuVote Voting System were false at the time they were made, and that

County would rely on their representation.
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The AccuVote Voting System Contracts

Pursuant to the “Master Contract” entered into by and between DESI and the Secretary of
State, attached to the Plaintiffs’ Complaint as Exhibit A, various counties in the State of
Ohio, including Cuyahoga County, selected DESI to provide election systems.

Under the Master Coﬁtract, Cuyahoga County was expressly authorized to exercise the
rights and perform the obligations of the Secretary of State.

Pursuant to the Master Contract, on November 11, 2005, Cuyahoga County issued the
Voting Systems Purchase Order, attached as Exhibit F to Plaintiffs’ Cﬁmplaint.

Among other items, the Voting Systems Purchase Order lists 5,407 Touch Screen TSX
units and 1 GEMS Server. The purchase price for said electronic voting system waé
$14,598,900.00.

On or about May 19, 2005, the Master Contract was amended to include, among other
things, the requirement adopted by the Ohio General Assembly mandating that all Direct
Recordiﬁg Electronic (DRE) voting systems used in Ohio include a Voter Verified Paper
Audit Trail (VVPAT), as reflected, in part, by “Amendment 1,” attached to Plaintiffs’
Complaint as Exhibit E.

Tn March 2006, DESI and its insurance companies executed a performance bond to serve
as security for DEST’s performance under its contracts, as reflected, in part, by the bond
attached to Plaintiffs’ Complaint as Exhibit H.

In April 2006, DESI promised to provide carts 10 the Cuyahoga County Board of
Elections, as reflected, in part, by the Sole Source Agreement attached to Plaintiffs’

Complaint as Exhibit G.
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In April 2006, DESI promised to provide certain additional election supplies to the
Cuyahoga County Board of Elections, as reflected, in part, by the Sole Source Agreement

attached to Plaintiffs’ Complaint as Exhibit I.

On S‘eptember 14, 2006, DESI promised to provide additional voting equipment and
reiated services to the Board of Commissioners , as reflected, in part, by the “Contract for
Acquisition for Additional Voting Equipment and Related Services” attached to
Plaintiffs’ Complaint as Exhibit O. The purchase price for such additional equipment and
related services was $3,966,708.00

In September 2006, DESI promised to provide rental of optical scan tabulators and
related licensing and maintenance to the Board of Elections, as reflected in part by the
Sole Source Agreement attached to Plaintiffs’ Complaint as Exhibit S.

In April 2007, DESI granted the Board of Commissioners an evaluation license
agreement, as reflected, in part, by the Evaluation License for DESI Products attached to
Plaintiffs’ Complaint as Exhibit U. |

In May 2007, DESI entered into an addendum to the evaluation licensing agreement with
the Board of Elections, as reflected, in part, by the agreement attached to Plaintiffs’
Complaint as Exhibit V.

Tn June 2007, DESI promised to provide paper rolls to the Board of Elections, as
reflected, in part, by the Sole Source Agreement attached to Plaintiffs’ Complaint as
Exhibit W.

Tn October 2007, Premier promised to rent various equipment, license certain software

and provide certain services to the Board of Elections, as reflected, in part, by the Voting
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System Rental, License and Services Agreements attached to Plaintiffs’ Complaint as

Exhibits X, Y, Z, and AA.

All of the agresments that are the subject of the following Exhibits attached to Plaintiffs’
Complaint are collectively referred to as the “AccuVote Voting System Contracts:” A, E,
F,G HL,OS U V,W, X, Y, Z, AA. To the extent that any exist, County has
performed of its obligations under the AccuVote Voting System Contrgcts.
In entering into the AccuVote Voting System Contracts, County relied on Counterclaim
Defendants’ representations regarding the AccuVote Voting System.

Absentee Ballots
The May 2006 election was the first Cuyahoga County eléction using the AccuVote
Voting System. Since at least that time, the AccuVote Voting System has repeatedly
failed to operate as warranted and represented.
For example, during testing of the absentee ballots before the May 2006 election, it was
discovered that the AccuVote Voting System could not read the ballots properly.
County and Counterclaim Defendants had worked together to create the ballot database
and layouts for the May 2006 election, and Counterclaim Defendants approved the ballot
database and layouts.
Under Ohio law, County was required to use an in-state printer for printing of the
absentee ballots. Counterclaim Defendants apﬁroved the hiring of MCR, of Mayfield
Heights, Ohio, to print the absentee ballots for the May 2006 election.
When it was discovered that the AccuVote Voting System could not read the absentee
ballots properly, the designated DESI representative could not identify the cause of the

problem.
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Cuyahoga County had to hire temporary workers to tabulate the votes from the ballots
that the AccuVote Voting System failed to read. This process required several days of
labor.

Accumulating Procedures

In preparation for the May 2006 election, Counterclaim Defendanis advised County on

setting up procedures for accumulating and tallying votes on election night.

Counterclaim Defendants advised County that votes could be accumﬁlated at the polling
places, then sent by modem to the Board of Elections headquarters. Several problems
were encountered usiné this procedure.

When poll workers attempted to accumulate the cards at the polling locations, some cards
caused a crash, which caused uploaded files from the other memory cards to be deleted
from the accumulated file, requiring poll worker to start over accumulating the memory
cards. The AccuVote Voting System did not indicate the cause of the crashes.

As a result of the problems with the accumulation procedures, the accumulation and
tabulation of votes fell far behind schedule.

On Counterclaim Defendants’ advice, County aborted the polling-location accumulation
procedure and conducted tallying and accumulation at its headquarters.

The satellite accumulation process having failed, Counterclaim Defendants failed to
provide adequate alternative procedures for receiviﬁg‘ thousands of memory cards
containing votes at Board of Elections headquarters on the night of the election.

As cards were received in the door at the Board of Elections headquarters, workers began

inserting them, one by one, into AccuVote TSX units for uploading to the GEMS server.
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In the course of uploading the votes for taﬂying on the night of the May 2006 election,
the GEMS server crashed. Counterclaim Defendants failed to tell County the cause of
the crash. |

The tallying of the votes that were cast on the day and night of the May 2006 election
was not completed until one-and-a-half days after the last polls in County closed.

As a result of the problems caused by the failures of the AccuVote Voting System and the
failure of Counterclaim Defendants to provide adequate support, election results for the
May 2006 election were delayed by approximately one week.

County incurred extraordinary expenses as a result of the failures of the AccuVote Voting

- System.

GEMS Crashes
Prior to each major election, Counterclaim Defendants and County employees worked
together to develop procedures for election day. |
Tn addition to ensuring that each vote is accurately counted, election ofﬁcia‘ls also work to
ensure that election results are timely reported.
To report election results timely using the AccuVote Voting System, it is necessary to
configure multiple AccuVote TSX units for uploading votes to the GEMS server for
tabulation. |
County relied on Counterclaiﬁ Defendants to advise it as to the proper number of
AccuVote TSX units to use to ensure that election results were timely tabulated.
At no time prior to the November 2007 election did Counterclaim Defendants ever advise
County that there was a limit to the number of AccuVote TSX units that could be used

simultaneously to upload votes from memory cards to the GEMS Server.
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In fact, prior to the May 2006 election, Counterclaim Defendants told County that it
could use 70 AccuVote TSX units simultaneously to upload votes from memory cards to
the GEMS server.

A few days before the May 2007 election, County was runming tests of the AccuVote
Voting System when the GEMS server crashed.

At the advice of Counterclaim Defendants, County rushed to obtain a replacement server
for ’the ser‘;er that had crashed.

Counterclaim Defendants configured the AccuVote Voting System, including the
replacement GEMS server and the AccuVote TSX units, in preparation for the County’s
subsequent elections.

Counterclaim Defendants represented to County that the AccuVote Voting System, as
then configured, would work in County’s elections.

At approximately 9:30 p.m. on the night of the November 2007 election, County was
using 44 or fewer AccuVote TSX units to upload votes from memory cards to the GEMS
server when the GEMS server crashed.

Counterclaim Defendants’ employees were immediately notified, but they told County
they did not know what had caused the crash.

At the advice of Counterclaim Defendants, County shut down and restarted the GEMS
server. Shortly thereafter, the GEMS servér crashed again.

After making a series of phone calls, an on-site employee of Counterclaim Defendants

advised County to decrease its use of AccuVote TSX units by approximately one-half.
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At the advice of Counterclaim Defendants, County shut down and restarted the GEMS
server. County resumed uploading of the votes, this time using only approximately 20
AccuVote TSX units.

Thereafter, the GEMS crashed several more times during uploading of votes in the
November 2007 election.

Counterclaim Defendants failed to tell County the cause of the repeated crashes.
Subsequently, Counterclaim Defendants ran tests using a simulation of the conditions at
the Board of Election on the night of the November 2007 election. In six out of seven of
these tests, Counterclaim Defendants observed that the GEMS serve crashed at least
once, if not repeatedly, during uploading of votes.

Counterclaim Defendants admitted that both County’s main GEMS server and County’s
backup GEMS server crashed during Counterclaim Defendants’ tests.

Co_ﬁnterclaim Defendants admitted that other counties have reported this problem as well.
Counterclaim Deféndants did not wamn County of the issue of the GEMS server
intermittently crashing during result uploads before the November 2007 election.

On February 12, 2008, approximately three months after the November, 2007 election,
Premier issued a Product Advisory Notice advising its customers that “GEMS
Intermittently Terminates During Results Uploads” (i.e., crashes). The Product Advisory
Notice stated that reducing the number of AccuVote TSX machines that are
simultaneously uploading to the GEMS system to less thgn 20 “helps to mitigate this
issue” and can “reduce the number of occurrences of the event.”

Counterclaim Defendants have never told County the cause of its GEMS servers

crashing.
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Counterclaim Defendants’ GEMS server has crashed with as few as four AccuVote TSX
machines uploading votes.
On information and belief, the AccuVote Voting System produces secure socket layer
collisions, which, alone or in combination with other deficiencies of the AccuVote
Voting System, cause the GEMS servers to crash during uploading of data.

Voter Registration System
Over one million people are registered to vote in Cuyahoga County, Ohio.
The Board of Elections maintains a Voter Registration System to manage registered
voters and ensure that the Board of Elections is in compliance with the Help American
Vote Act, which stipulates that a statewide voter registration be created.
In July 2004, DIMS granted the Board of Elections a license to use its voter registration
information management sofiware, as reflected, in part, by the Voter Registration System
Limited License attached to Plaintiffs’ Complaint as Exhibit B.
In Decemﬁer 2004, June 2005 and April 2006, DIMS extended the Voter Registration
System Limited License, as reflected, in part, in the amendments attached to the
Complaint as Exhibits C, D and JI.
On or about September 2006, DIMS licensed its voter registration information
management software and promised to perform related services and maintenance, as

reflected, in part, in the Voter Registration System Agreement, attached hereto as Exhibit

BB.
Counterclaim Defendants and County entered into the Voter Registration System

Agreement as part of the consideration rendered between them under the Contract for
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Acquisition for Additional Voting Equipment and Related Services entered into on
September 14, 2006 (Exhibit O).

All of the agreements that are the subject of the following Exhibits attached to Plaintiffs’
Complaint are collectively referred to as the “Voting Registration System Contracts:” B,
C, D, J, and BB. To the extent that any exist, County has performed all of its obligations
under the Voting Registration System Contracts.

The voter registration information management software, support and maintenance
provided by Counterclaim Defendants under the Voting Registration System Contracts is
herein referred %o as the “Voting Registration System.”

Counterclaim Defendants represented to County that the Voting Registration System
would seamlessly interact with the AccuVote Voting System. Counterclaim Defendants
knew or should have known that this representation was false at the time it was made,
and that County would rely on this representation.

Counterclaim Defendants represented to County that data could be easily exported from
the Voting Registration System to the AccuVote Voting System. Counterclaim
Defendants knew or should have known that this representation was false at the time it
was made, and that County would rely on this representation.

Counterclaim Defendants represented to County that the Voting lvlegistration System
would be suitable for County’s purposes. Counterclaim Defendants knew or should have
known that this representation was false at the time it was made, and that County would
rely on this representation.

Tn entering into the Voting Registration System Contracts, County relied on Counterclaim

Defendants’ representations.
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On or around August 2004, Counterclaim Defen.dants sent contractors to the County to
install the Voting Registration System and trénsitiop the data from the Board of
Elections’ prior voting registration system. Since then, County has experienced repeated.
problems with Counterclaim Defendants’ Voting Registration System.

For example, the installation and transition required months of work. The Voting
Registrationi System caused data to be moved into the wrong portions of the database.
Support personnel sent by Counterclaim Defendants did not have an adequate
understanding of how the data should be transitioned into the Voting Registration
System.

In addition, during the 2004 presidential glection, it became apparent that the Voting'
Registration System had erroneously deleted the records for a significant number of
voters. When these citizens attgmpted to vote on election day, Counterclaim Defendants’
Voting Registration System reported that they simply did not exist in the system.

At least several of the citizens whose records were erroneously deleted by Counterclaim
Defendants’ Voting Registraﬁoﬂ Sys‘tem had a history of voting in Cuyahoga County for
many years. |

Counterclaim Defendants’ Voting Registration System has failed to communicate
properly and as represented by Counterclaim Defendants with the GEMS server.

For example, Counterclaim Defendants’ Voting Registration System has failed to export '
data to the AccuVote Voting System as Counterclaim Defendants represented it would.
Due to the failure of the Counterclaim Defendants’ Voting Registration System to export
data to the AccuVote Voting Systeﬁ, County has spent extraordinary amounts of time

manually entering election information into the GEMS server in preparation for elections.
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County has invested signiﬁcant resources attempting to resolve the failures of
Counterclaim Defendants’ Voting Registration System. For example, County personnel
have had weekly calls with Counterclaim Defendants’ technical personnel. Week after
week, Counterclaim Defendants failed to respond to the problems caused by
Counterclaim Defendants’ Voting Registration System.
Counterclaim Defendants failed to provide adequate documentation for operating the
Voting Registration System.
Counterclaim Defendants failed to provide adequate technical support for operating the
Voting Registration System;
The Voting Registration System has failed to operate properly.
Notwithstanding Counterclaim Defendants’ representations, the Voting Registration
System is incapable of meeting County’s needs.
The Voting Registration System has failed to serve its essential purposes.

Service and Support
In August 2006, DESI promised to provide the Board of Elections a “level 2/3 support
specialist,” as provided, in part, in the Sole Source Agreement, attached to Plaintiffs’
Complaint as Exhibit K. Counterclaim Defendants represented that the specialist would
help the County by, for example, assisting the County in achieving smooth elections and
providing expertise in responding to GEMS related technical questions and issues.
In August 2006, DESI promised to provide the Board of Elections a Co-Product
Manager, as provided, in part, in the Sole Source Agreement, attached to Plaintiffs’

Complaint as Exhibit L. Counterclaim Defendants represented that the Co-Product

I
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Manager would help the County by, for example, assisting the County in achieving
smooth elections and developing implementation plans and managing risks and issues.

In August 2006, DESI promised to provide the Board of Elections a Director and Subject

Matter Expert, as provided, in part, in the Sole Source Agreemenf, attached to Plaintiffs’
Complaint as Exhibit M. Counterclaim Defendants represented that the Director and
Subject Matter Expert would help the County by, for example, providing methods and
solutions for Diebold product use.
In August 2006, DESI promised to provide the Board of Eleétions technical associates, as
prbvided, in part, in the Sole Source Agreement, attached to Plaintiffs’ Complaint as
Exhibit N Counterclaim Defendants represented that the Director and Subject Matter
Expert would help County by, for example, testing, inspecting and repairing the
equipment County purchased from Counterclaim Defendants. The contract price for
these specialists was $268,650.

In September 2006, DESI promised to provide the Board of Elections poll worker
professional training programs, as provided, in part, in the Sole Source Agreements,
attached to Plaintiffs’ Complaint as Exhibits R and Q. Counterclaim Defendants
represented that the training programs would, among other things, educate workers on
proficient use and trouble shooting of the AccuVote- Voting System. The contract price
for these training programs was $210,000. |
In September 2006, DESI promised to proﬁde the Board of Elections election day
technicians professional training programs; as provided, in part, in the Sole Source
Agreement, attached to Plaintiffs’ Complaint as Exhibit P. Counterclaim Defendants

represented that the training programs would, among other things, educate workers on
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proficient use and trouble shooting of the AccuVote Voting System. The contract price
for these training programs was $297,780.
All of the agreements that are the subject of the following Exhibits attached to Plaintiffs’
Complaint are collectively referred to as the “Service and Support Contracts:” K, L, M,
N, P, Q and R. To the extent that any exist, County has performed all of its obligations '
required by the Service and Support Contracts to be performed by it.
The additional service and support provided pursuant to the Service and Support
Contracts is herein referred to as the “Additional Service and Support.”
Each of the Service and Support Contracts required Counterclaim Defendants to provide
services “promptly, m a good substantial and workmanlike manner, under the direction of
[County] without hindrance or delay.”

EMPs
On or around October 2006, DESI and the Board of Elections entered into a contract for
twenty-seven election media processors (“EMPs”). What appears to be a true and correct
copy of the Contract for EMPs is attached to Plaintiffs’ Complaint as Exhibit T
(“Contract for EMPs”).
Unlike the AccuVote TSX units, which contain one portal for uploading one memory
card at a time, EMPs contain multiple portals, which Counterclaim Defendants
represented would allow County to upload multiple memory cards to the GEMS server
simultaneously. |
In February 2007, County learned that some memory cards containing votes became

unreadable after being placed in the EMPs, and no votes from those cards were uploaded.
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In another failure by the EMPs during uploading of votes from memory cards, the
machines indicated a successful upload of votes had occurred, when it had not. During
this malfunction, no error messages were displayed.

Destroyed memory cards needed to be recreated using the backup memory on the
AccuVote TSX units.

The EMPs delivered by Counterclaim Defendants failed to accurately accumulate or
tabulate votes. As a result, the EMPs are unusable.

COUNTERCLAIM COUNT ONE - BREACH OF CONTRACT
(AccuVote Voting System Contracts)

County incorporates each and every allegation as set forth in Paragraphs 1-123 of the
Counterclaim by reference as if repeated herein.

Counterclaim Defendants promised to provide a voting system that would be free from
defects in materials and wprkmanship. |
The AccuVote Votiﬁg System supplied by Counterclaim Defendants is nof free from
defects in materials and workmanship.

Counterclaim Defendants promised to provide a voting system that would reliably and
timely record and tabulate votes in Cuyahoga County. |
The AcouVote Voting System supplied by Counterclaim Defendants has failed to reliably
and timely record and tabulate votes in Cuyahoga County.

Counterclaim Defendants promised to provide a voting system that would operate
without malfunctioning or crashing.

The AccuVote Voting System supplied by Counterclaim Defendants has repeatedly
malfunctioned and crashed.

The AccuVote Voting System supplied by Counterclaim Defendants is defective.
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Counterclaim Defendants have breached the terms of the AccuVote Voting System
Contracts.

Dus to the Counterclaim Defendants’ breach, the County has no further obligations under
the AccuVote Voting System Contracts.

Counterclaim Defendants’ breach(es) of the AccuVote Voting System Contracts has
directly and proximately resulted in damages to Counterclaim Plaintiffs.

COUNTERCLAIM COUNT TWO - BREACH OF CONTRACT
(Voting Registration System Contracts)

County incorporates each and every allegation as set forth in Paragraphs 1-134 of the

Counterclaim by reference as if repeated herein.

Counterclaim Defendants promised to provide a voting registration system that would
reliably maintain a register of the records of all- voters in Cuyahoga County.

The Voting Registration System supplied by Counterclaim Defendants has failed to
reliably maintain a register of the records of all voters in Cuyahoga County.

Counterclaim Defendants promised to provide a voting registration system that would
operate without malfimctioning.

The Voting Registration System supplied by Counterclaim Defendants repeatedly
malfunctioned.

Counterclaim Defendants promised to provide a voting registration system that would
allow data to be exported to the AccuVote Voting System.

The Voting Registration System supplied by Counterclaim Defendants has failed to allow
data to be exported to the AccuVote Voting System.

The Voting Registration System supplied by Counterclaim Defendants is defective.
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Counterclaim Defendants have breached the terms of the Voting Registration System
Contracts.

Due to Counterclaim Defendants’ beach, County has no furthér obligations under the
Voting Registration System Contracts,

Counterclaim Defendants’ breach(es) of the Voting Registration System Contracts has
directly and proximately resulted in damages to Counterclaim Plaintiffs.

COUNTERCLAIM COUNT THREE - BREACH OF CONTRACT
(Service and Support Contracts)

County incorporates each and every allegation as set forth in Paragraphs 1-145 of the
Counterclaim by reference as if repeated herein.

Counterclaim Defendants promised to provide service and support to County that would
meet the County’s needs in operating the AccuVote Voting System.

'The Additional Service.and Support supplied by Counterclaim Defendants has failed to
meet County’s needs in operating the AccuVote Voting System.

The Additional Service and Support supplied by Counterclaim Defendants has failed to
meet the requirements of the Service and Support Contracts.

Counterclaim Defendants promised to provide service and support to County promptly, in
a good substantial and workmanlike manner, under the direction of County without
hindrance or delay.

The Additional Service and Support supplied by Counterclaim Defendants has not been
provided in a good substantial and workmanlike manner, under the direction of County
Withéut hindrance or delay.

The Additionai Service and Support supplied by Counterclaim Defendants is defective.

Counterclaim Defendants have breached the terms of the Service and Support Contracts.
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Due to Counterclaim Defendants’ breach, the County has no further obligations under the
Service and Support Contracts.

Counterclaim Defendants’ breach(es) of Service and Support Contracts has directly and
proximately resulted in damages to Counterclaim Plaintiffs.

COUNTERCLAIM COUNT FOUR — BREACH OF CONTRACT
(By Failing to Comply with Ohio Law)

County incorporates each and every allegation as set forth in Paragraphs 1-155 of the
Counterclaim by reference as if repeated herein.

The goods and services supplied by Counterclaim Defendants under the terms of the
AccuVote Voting System Contracts and the Contract for EMPs violated the requirements
of Ohio law.

R.C. Chapter 3506 mandates that any yoting machine used in the State of Ohio must
register and record correctly and accurately every vote cast.

As a requirement of Ohio law, it is a condition and central requirement of the AccuVote
Voting System Contracts and the Contract for EMPs that the AccuVote Voting Sy;stem
and the EMPs register and record correctly and accurately every vote cast, and meet other
statutory criteria.

The AccuVote Voting System and the EMPs supplied by Counterclaim Defendants under
the terms of the AccuVote Voting System Contracts and the Contract for EMPs violated
the requirements of Ohio law.

The failures of the AccuVote Voting System and the EMPs to conform to Ohio law
constitute material breaches of the AccuVote Voting System Contracts and the Contract
for EMPs.

Counterclaim Defendants’ breach(es) of the AccuVote Voting System Contracts and the
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Contract for EMPs has directly and proximately resulted in damages to Counterclaim
Plaintiffs.

Counterclaim Defeﬁdants are liable to County for any and all monies expended under the
terms of AccuVote Voting System Contracts and the Contract for EMPs and County is
entitled to an order rescinding these contracts and requiring Counterclaim Defendants to
refund to County all such amounts.

COUNTERCLAIM COUNT FIVE - BREACH OF WARRANTY

County incorporates each and every allegation as set forth in Paragraphs 1-163 of the
Counterclaim by reference as if repeated herein.

’fhe AccuVote Voting System Contracts, Voter Registration System Contracts, Service
and Support Contracts and EMP Contractl contain express and implied warranties
regarding the goods and services provided by Counterclaim Defendants.

For example, without limitation, the Master Contract contains warranties that the goods
and services would meet specific requirements, including those set forth in multiple
schedules to the Master Contract, including, without limitation, Schedules A, C, E, vJ and
K and in other documents and sources incorporated by reference therein.

The goods and services supplied to the County through the AccuVote Voting System
Contracts, Voter Registration System Contracts, Service and Support Contracts and EMP
Contract failed to perform as warranted.

The defects and failures of the goods and services provided by Counterclaim Defendants
constitute a breach one or more of the implied or express warranties contained in the
AccuVote Voting System Contracts, Voter Registration System Contracts, Service and

Support Contracts and EMP Contract.
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169.

170.

171.

172.

173.

174.

175.

Counterclaim Defendants’ breaches of their warranties have directly and proximately
resulted in damages to Counterclaim Plaintiffs.

~ COUNTERCLAIM COUNT SIX -- DECLARATORY JUDGMENT

County incorporates each and every allegation as set forth in Paragraphs 1-169 of the
Counterclaim by reference as if repeated herein.

There is a dispute between the parties as to the scope of their respective rights and

obligations under the AccuVote Voting System Contracts, Voter Registration System

Contracts, Service and Support Contracts and EMP Contract and the terms and conditions
of those contracts. A declaratory judgment will resolve this dispute between the parties.
An actual case or controversy exists between Counterclaim Plaintiffs and Counterclaim
Defendants, which is justiciable in character, and a legal determination of this
controversy is necessary in order to preserve the legal rights of all parties.

Furthermore, a finding of failure of the Counterclaim Defendants to meet the
requirements of state law will serve to protect the rights of County. It will also aid in
ensuring the integrity of elections in the State of Ohio.

Based upon the Counterclaim Defendants’ failure to supply goods and services, including
hardware, software and support, that conforms to the AccuVote Voting System Contracts,
the Voter Registration System Contracts, the Service and Support Contracts and the EMP
Contract, County is entitled to a declaration pursuant to R.C. Chapter 2721 that the
Counterclaim Defendants breached those contracts.

COUNTERCLAIM COUNT SEVEN -- UNJUST ENRICHMENT

County incorporates each and every allegation as set forth in Paragraphs 1-174 of the

Counterclaim by reference as if repeated herein.
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176.

177.

178.

179.

180.

181.

Counterclaim Plaintiffs conferred a benefit on Counterclaim Defendants through, without
limitation, selecting Counterclaim Defendants to provide voting equipment to County and
paying substantial sums of money under the AccuVote Voting System Contracts, the
Voting Registration System Contracts, and the Service and Support Contracts.
Counterclaim Defendants received, and were aware they received, this benefit from
Counterclaim Plaintiffs.

Under these circumstances, it would be unjust to permit Counterclaim Defendants to
retain said benefit received from Counterclaim Plaintiffs without having properly
supplied an AccuVote Voting System, Voter Registration System and Additional Service
and Support that conform(s) to tine requirements of the AccuVote Voting System
Contracts, the Voting Registration System Contracts, and the Service and Support
Contracts. Counterclaim Plaintiffs are entitled to receive from Counterclaim Defendants
all amounts by which Counterclaim Plaintiffs have unjustly enriched Counterclaim
Defendants.

COUNTERCLAIM COUNT EIGHT -- FRAUD

County incorporates each and every allegation as set forth in Paragraphs 1-178 of the
Counterclaim by reference as if repeated herein.

Before and after entering into the AccuVote Voting System Contracts, the Voting
Registration System Contracts, the Service and Support Contracts and the EMP Contract,
Counterclaim Defendants made express represehtations of fact, or concealed facts that
they had a duty to disclose, to induce Counterclaim Plaintiffs to enter into those contracts
and perform them.

The representations and/or concealment of facts were material and were made with the
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182.

183.

184.

185.

186.

intent to mislead and defraud Counterclaim Plaintiffs into relying upon them.
Counterclaim Defendants knew or should have known that the facts represented and/or
concealed were false, or in 'the alternative, Counterclaim Defendants made the
representations of fact recklessly and without regard for whether they were true or false.
Counterclaim Defendants intended or expected Counterclaim Plaintiffs to rely upon
Counterclaim Defendants’ representations or concealment of facts in entering into the
AccuVote Voting System Contracts, the Voting Registration System Contracts, the
Service and Support Contracts and the EMP Contract and performing them.

Counterclaim Defendants’ representations and concealments were false and misleading in
that, Counterclaim Defendants knew or should have known that the AccuVote Voting
System, Voting Registration System. Additional Service and Support and EMPs would
not perform as represented or meet County’s needs. Counterclaim Plaintiffs justifiably
relied upon the truth of Counterclaim Defendants’ representations.

Counterclaim Plainiffs would not have entered into and performed the AccuVote Voting
System Contracts, the Voting Registration System Contracts, the Service and Support
Contracts or the EMP Contract, if they had known of the falsity of the represen’;ations or
of the concealments.

As a result of Counterclaim Defendants’ false representations and/or concealments and
Counterclaim  Plaintiffs’ justifiable reliance on those representations and/or

concealments, Counterclaim Plaintiffs have been damaged and will continue to be

, damaged.

As a direct and proximate result of Counterclaim Defendants’ fraud, Counterclaim

Plaintiffs have been damaged by an amount to be determined at trial.
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187.

188.

189.

190.

191.

192.

193.

194,

195.

196.

Upon information and belief, Counterclaim Defendants acted with malice in committing
the wrongs described herein so as to justify the award of punitive damages. .

COUNTERCLAIM COUNT NINE -~ NEGLIGENCE

County incorporates each and every allegation as set forth in Paragraphs 1-187 of the
Counterclaim by reference as if repeated herein.

Counterclaim Defendants owed a duty to Counterclaim Plaintiffs to use reasonable care
in providing the AccuVote Voting System, the Voting Registration System, the
Additional Service and Support and the EMPs.

Counterclaim Defendants breached their duty of care owed to- Counterclaim Plaintiffs.

As a direct and proximate result of Counterclaim Defendants’ negligence, Counterclaim
Plaintiffs have been damaged by an amount to be determined at trial.

COUNTERCLAIM COUNT TEN -- NEGLIGENT MISREPRESENTATION

County incorporates each and every allegation as set forth in Paragraphs 1-191 of the
Countérclaim by reference as if repeated herein.

Counterclaim Defendants owed a duty to Counterclaim Plaintiffs regarding the
representations made by Counterclaim Defendants about Counterclaim Defendants’
goods ;;.nd services.

Counterclaim Defendants breach their duty to Counterclaim Plaintiffs.

Counterclaim Defendants made false representations to Counterclaim Plaintiffs without

any reasonable ground for believing them to be true.

" Upon information and belief, the false representations were made by Counterclaim

Defendants with the intent to induce Counterclaim Plaintiffs to rely upon them.
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197.

198.

199.

200.

201.

202.

203.

204.

At the time the false representations were made, Counterclaim Plaintiffs were unaware of
their falsity and acted in justifiable reliance on Counterclaim Defendants’ false
representations.

As a result of Counterclaim Defendants’ false representations and Counterclaim
Plaintiffs’ justifiable reliance upon those representations, Counterclaim Plaintiffs have
been damaged.

Counterclaim Defendants’ representations and concealments were false and misleading in
that Counterclaim Defendants knew or should have known that the AccuVote Voting
System, Voting Registration System, Additional Support and Service and EMPs would
not meet County’s needs.

Counterclaim Plaintiffs relied upon the truth of the Comlt&claim Defendants’
representations.

As a direct and proximate result of Counterclaim Defendants’ negligent
misrepresentations, Counterclaim Plaintiffs have been damaged by an amount to be
determined at trial.

COUNTERCLAIM COUNT ELEVEN -- NEGLIGENT FAILURE TO WARN
County incorporates ear;h and every allegation as set forth in Paragraphs 1-201 of the
Counterclaim by reference as if repeated herein.

Counterclaim Defendants owed a duty to Counterclaim Plaintiffs to use reasonable care
in warning County of the defects m the AccuVote Voting System, the Voting
Registration System, the Additional Service and Support and the EMPs.

Counterclaim Defendants breached their duty of care owed to Counterclaim Plaintiffs.
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205. As a direct and proximate result of Counterclaim Defendants’ negligence, Counterclaim
Plaintiffs have been damaged by an amount to be determined at trial.

PRAYER FOR RELIEF

WI-IEREEORE, County prays for judgment in its favor and against the Counterclaim
Defendants Premier, Diebold, and DIMS as follows:

a. A judgment that the AccuVote Voting System provided by the Counterclaim
Defendants under the terms of the AccuVote Voting System Coniracts .:fails to
conform to the requirements of those contracts and that Counterclaim Defendants
have breached those contracts;

b. A judgment that the Voting Registration System provided by the Counterclaim
Defendants under the terms of the Voting Registration System Contracts fails to
conform to the requirements of those contracts aﬁd that Counterclaim. Defendaﬁts
have breached those contracts;

c. A judgment that the Additional Support and Services provided by the Counterclaim
Defendants under the terms of the Support and Service Contracts fail to conform to
the requirements of those contracts and that Counterclaim Defendants have breached
those confracts;

d. A judgment that Counterclaim Defendants have breached the AccuVote Voting
System Contracts and the Contract for EMPs by providing an AccuVote Voting
System and EMPs that violate Ohio law;

e. A declaration that Counterclaim Defendants have breached their legal obligations

under the terms of the foregoing contracts;
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f. A judgment that Counterclaim Defendants have breached the express and implied
warranties contained in the foregoing contracts;

g. A judgment that Counterclaim Defendants have been unjustly enriched by
Counterclaim Plaintiffs;

h. A judgment that Counterclaim Defendants have committed fraud upon Counterclaim
Plaintiffs; |

i. A judgment that lCounterclaim Defendants have breached their duty to Counterclaim
Plaintiffs resulting in negligence;

j. A judgment that Counterclaim Defendants made negligent misrepresentations to
Counterclaim Plaintiffs;

k. A judgment that Counterclaim Defendant negligently failed to warn Counterclaim
Plaintiffs;

. Monetary damages in excess of $25,000;

m. Punitive damages;

n. Equitable relief, including specific performance, rescission of the contracts, or other
preliminary or permanent injunctive relief, to compensate for injuries for which there

- is no adequate remedy at law;
0. Attorneys fees and costs;
p. Pre and post-judgment interest in the statutory amount; and

g. Such other relief as the Court deems just.
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Respectfully submitted,

D

Daniel J. McMullen (0034380)

John J. Eklund (0010895)

Georgia Yanchar (0071458)

Mark A. Watson (0083232)

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Avenue

Cleveland, OH 44114-2688
216-622-8200

216-241-0816 (fax)

Of Counsel:

William Mason
Cuyahoga County Prosecutor
David Lambert
Assistant Cuyahoga County Prosecutor
Cuyahoga County Prosecutor’s Office
Justice Center Bld. Floor 8th and 9th

1200 Ontario Street, Cleveland, OH-44113
216.443.7800
216.698.2270

JURY DEMAND

Counterclaim Plaintiffs demand that all claims and issues be tried to a jury of 8 persons

as provided for in Ohio R. Civ. P. 3 8.

O MNL

Daniel J. McMdillen (0034380)

John J. Eklund (0010895)

Georgia Yanchar (0071458)

Mark A. Watson (0083232)

CALFEE, HALTER & GRISWOLD LLP

Of Counsel:

William Mason
Cuyahoga County Prosecutor
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David Lambert

Assistant Cuyahoga County Prosecutor
Cuyahoga County Prosecutor’s Office
Justice Center Bld. Floor 8th and 9th

1200 Ontario Street, Cleveland, OH-44113
216.443.7800

216.698.2270



CERTIFICATE OF SERVICE
This is to certify a copy of this Answer and Counterclaim was served upon the following
by US Mail, postage prepaid, on this 15th day of July, 2008:

Matthew A. Kairis

JONES DAY

PO Box 165017

Columbus, Ohio 43215-2673

Counsel for Plaintiffs and Counterclaim Defendants

Richard N. Coglianese

Assistant Attorney General

Constitutional Offices Section

30 East Broad Street, 16th Floor

Columbus, Ohio 43215

Counsel for Secretary of State Jennifer Brunner

/

/M
.~/ An ttomé’y for D';Aéndants and Counterclaim
Plaintiffs
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