IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

PREMIER ELECTION SOLUTIONS, INC., CASE NO. 08-CV-05-7841
ETAL.,

PLAINTIFFS,
Vs. JUDGE SCHNEIDER
BOARD OF ELECTIONS OF JURY DEMAND
CUYAHOGA COUNTY, ET AL., ENDORSED HEREON
DEFENDANTS.

ANSWER AND COUNTERCLAIM OF
OHIO SECRETARY OF STATE JENNIFER BRUNNER

Now comes Ohio Secretary of State Jennifer Brunner and for her answer to the Plaintiffs’

complaint states the following:

1. Denies each and every allegation not specifically admitted to in this Answer.

2. Admits the allegations contained in Paragraph 1 of the Complaint.

3. Admits the allegations contained in Paragraph 2 of the Complaint.

4. Admits the allegations contained in Paragraph 3 of the Complaint.

5. Admits the allegations contained in Paragraph 4 of the Complaint.

6. Admits the allegations contained in Paragraph 5 of the Complaint.

7. Admits the allegations contained in Paragraph 6 of the Complaint, and states that

the statutory powers and duties listed in the Complaint are not exhaustive, and if
taken to be so, denies the allegations.

8. Denies the allegations contained in Paragraph 7 of the Complaint.

9. Admits the allegations contained in Paragraph 8 of the Complaint.

10.  Admits the allegations contained in Paragraph 9 of the Complaint.

11.  Admits the allegations contained in Paragraph 10 of the Complaint.



12.

13.

14.

15.

16.

17.

18.

19.

Denies the allegations contained in Paragraph 11 of the Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 12 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 13 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 14 of the
Complaint.

With respect to the allegations contained in Paragraph 15 of the Complaint, the
Secretary admits that her predecessor entered into a contract with Diebold
Election Systems, Inc. in July 2004 for the purposes of acquiring voting systems
and related services. The Secretary further admits that what appears to be a true
copy of that contract is attached to the Complaint as Exhibit A. The Secretary
denies the remaining allegations contained in Paragraph 15 of the Complaint.
With respect to the allegations contained in Paragraph 16 of the Complaint, the
Secretary states that the contract speaks for itself. To the extent a response is
required, the Secretary denies the allegations contained in Paragraph 16 of the
Complaint.

With respect to the allegations contained in Paragraph 17 of the complaint, the
Secretary states that the contract speaks for itself. To the extent a response is
required, the Secretary denies the allegations contained in Paragraph 17 of the
Complaint.

With respect to the allegations contained in Paragraph 18 of the Complaint, the

Secretary states that the contract speaks for itself. To the extent a response is



20.

21.

22.

23.

required, the Secretary denies the allegations contained in Paragraph 18 of the
Complaint.

With respect to the allegations contained in Paragraph 19 of the Complaint, the
Secretary states that Plaintiffs cite one or more legal conclusions that are not
allegations of facts, and as such, no response is required. To the extent a response
is required, the Secretary denies the allegations contained in Paragraph 19 of the
Complaint.

With respect to the allegations contained in Paragraph 20 of the Complaint, the
Secretary admits that DIMS and the Cuyahoga County Board of Elections entered
into a VVoter Registration System Limited License, and that what appears to be an
accurate copy of the agreement is attached to the Complaint. The Secretary
further states that the licensing agreement speaks for itself. To the extent any
further response is required, the Secretary denies the allegations.

With respect to the allegations contained in Paragraph 21 of the Complaint, the
Secretary admits that DIMS and the Cuyahoga County Board of Elections entered
into an extension of the limited licensing agreement and that the extension speaks
for itself. She further admits that what appears to be an accurate copy of the
limited licensing agreement extension is attached to the Complaint as Exhibit C.
To the extent any further response is required, the Secretary denies the
allegations.

With respect to the allegations contained in Paragraph 22 of the Complaint, the
Secretary admits that DIMS and the Cuyahoga County Board of Elections entered

into another extension of the limited licensing agreement in June of 2005 and that



24,

25.

26.

what appears to be an accurate copy of the agreement is attached to the Complaint
as Exhibit D. The Secretary further states that the extension of the licensing
agreement speaks for itself, and no further answer is necessary to these
allegations. To the extent any further response is required, the Secretary denies
the allegations.

With respect to the allegations contained in Paragraph 23 of the Complaint, the
Secretary admits that her predecessor entered into Amendment Number 1 to
Master Contract Number 217 with Premier’s predecessor, Diebold Election
Systems, Inc. (hereinafter “DESI”) and that what appears to be an accurate copy
of that amendment is attached to the Complaint as Exhibit E. The Secretary
further states that the amendment speaks for itself and that no further answer is
necessary to these allegations. To the extent any further response is required, the
Secretary denies the allegations.

With respect to the allegations contained in Paragraph 24 of the Complaint, the
Secretary admits that her predecessor and the Cuyahoga County Board of
Elections submitted a purchase order to DESI for the purchase of certain goods
and services and that what appears to be an accurate copy of the purchase order is
attached to the Complaint at Exhibit F. The Secretary further states that the
purchase order speaks for itself and that no further answer is necessary to these
allegations. To the extent any further response is required, the Secretary denies
the allegations.

With respect to the allegations contained in Paragraph 25 of the Complaint, the

Secretary admits that the Cuyahoga County Board of Elections entered into a Sole



27.

28.

29.

Source Agreement with DESI and that what appears to be an accurate copy of the
agreement is attached to the Complaint as Exhibit G. The Secretary further states
that the agreement speaks for itself and that no further answer is necessary to
these allegations. To the extent any further response is required, the Secretary
denies the allegations.

With respect to the allegations contained in Paragraph 26 of the Complaint, the
Secretary admits that DESI and its insurance and surety companies executed a
performance bond and that what appears to be a copy of the bond is attached to
the Complaint as Exhibit H. The Secretary further states that the bond speaks for
itself and that no further answer is necessary to these allegations. To the extent
any further response is required, the Secretary denies the allegations.

With respect to the allegations contained in Paragraph 27 of the Complaint, the
Secretary admits that DESI and the Cuyahoga County Board of Elections entered
into a Sole Source agreement and that what appears to be an accurate copy of that
agreement is attached to the Complaint as Exhibit I. The Secretary further states
that the sole source agreement speaks for itself and that no further answer is
necessary to these allegations. To the extent any further response is required, the
Secretary denies the allegations.

With respect to the allegations contained in Paragraph 28 of the Complaint, the
Secretary admits that DESI and the Cuyahoga County Board of Elections entered
into Amendment Number 3 of the limited license and that what appears to be an
accurate copy of the agreement is attached to the Complaint as Exhibit J. To the

extent any further response is required, the Secretary denies the allegations.



30.

31.

32.

33.

34.

With respect to the allegations contained in Paragraph 29 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a sole source agreement for a “level 2/3 support specialist” and that
what appears to be an accurate copy of the agreement is attached to the Complaint
as Exhibit K. To the extent any further response is required, the Secretary denies
the allegations.

With respect to the allegations contained in Paragraph 30 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an additional sole source agreement and that what appears to be an
accurate copy of the agreement is attached to the Complaint as Exhibit L.

With respect to the allegations contained in Paragraph 31 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an additional sole source agreement and that what appears to be an
accurate copy of the agreement is attached to the Complaint as Exhibit M.

With respect to the allegations in Paragraph 32, the Secretary admits that the
Plaintiffs and the Cuyahoga County Board of Elections entered into an additional
sole source agreement and that what appears to be an accurate copy of the
agreement is attached to the Complaint as Exhibit N.

With respect to the allegations contained in Paragraph 33 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an agreement to purchase additional equipment and services pursuant
to a contract and that what appears to be an accurate copy of the agreement is

attached to the Complaint as Exhibit O.



35.

36.

37.

38.

39.

40.

With respect to the allegations contained in Paragraph 34 of the complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an agreement to provide technical training and that what appears to
be an accurate copy of the agreement is attached to the Complaint as Exhibit P.
With respect to the allegations contained in Paragraph 35 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an agreement to provide poll worker training and that what appears to
be an accurate copy of the agreement is attached to the Complaint as Exhibit Q.
With respect to the allegations contained in Paragraph 36 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an amended agreement to provide poll worker training and that what
appears to be an accurate copy of the agreement is attached to the Complaint as
Exhibit R.

With respect to the allegations contained in Paragraph 37 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a sole source agreement and that what appears to be an accurate copy
of the agreement is attached to the Complaint as Exhibit S.

With respect to the allegations contained in Paragraph 38 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a sole source agreement and that what appears to be an accurate copy
of the agreement is attached to the Complaint as Exhibit T.

With respect to the allegations contained in Paragraph 39 of the Complaint, the

Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections



41.

42.

43.

44,

45.

entered into an evaluation license agreement and that what appears to be an
accurate copy of the agreement is attached to the Complaint as Exhibit U.

With respect to the allegations contained in Paragraph 40 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into an addendum to the evaluation licensing agreement and that what
appears to be an accurate copy of the agreement is attached to the Complaint as
Exhibit V.

With respect to the allegations contained in Paragraph 41 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a sole source agreement and that what appears to be an accurate copy
of the agreement is attached to the Complaint as Exhibit W.

With respect to the allegations contained in Parargaph 42 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a rental agreement and that what appears to be a true copy of that
agreement is attached to the Complaint as Exhibit X.

With respect to the allegations contained in Paragraph 43 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a rental agreement and that what appears to be a true and accurate
copy of that agreement is attached to the Complaint as Exhibit Y.

With respect to the allegations contained in Paragraph 44 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a rental agreement and what appears to be a true copy of that

agreement is attached to the Complaint as Exhibit Z.



46.

47.

48.

49.

50.

51.

52.

53.

54,

55.

56.

57.

With respect to the allegations contained in Paragraph 45 of the Complaint, the
Secretary admits that the Plaintiffs and the Cuyahoga County Board of Elections
entered into a rental agreement and what appears to be a true copy of that
agreement is attached to the Complaint as Exhibit AA.

Admits the allegations contained in Paragraph 46 of the Complaint.

Admits the allegations contained in Paragraph 47 of the Complaint.

Admits the allegations contained in Paragraph 48 of the Complaint.

Denies the allegations contained in Paragraph 49 of the Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 50 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 51 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 52 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 53 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 54 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 55 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 56 of the

Complaint.



58.

59.

60.

61.

62.

63.

64.

65.

With respect to the allegations contained in Paragraph 57, admits that a judge
ordered polls to remain open past the statutorily prescribed closing time. The
Secretary denies for lack of knowledge the remaining allegations contained in
Paragraph 57 of the Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 58 of the
Complaint.

With respect to the allegations contained in Paragraph 59 of the Complaint,
admits that the Cuyahoga County Board of Elections ordered a paper ballot which
the Plaintiffs’ machines did not read and that, as a result, all absentee ballots cast
in the 2006 primary election were tabulated by hand count. The Secretary further
admits that logic and accuracy testing should be conducted within a sufficient
time prior to the election to facilitate use of the voting equipment and to promote
an accurate vote count. The Secretary denies for lack of knowledge the remaining
allegations contained in Paragraph 59 of the Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 60 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 61 of the
Complaint.

Admits the allegations contained in Paragraph 62 of the Complaint.

Admits the allegations contained in Paragraph 63 of the Complaint.

With respect to the allegations contained in Paragraph 64, the Secretary states that

the Election Review Panel’s report speaks for itself and that it is unnecessary to

10



66.

67.

68.

69.

70.

either admit or deny any of the claims in this Paragraph. To the extent any further
answer is required to the allegations in Paragraph 67, those allegations are denied.
Admits the allegations contained in Paragraph 65 of the Complaint.

Admits the allegations contained in Paragraph 66 of the Complaint.

With respect to the allegations contained in Paragraph 67 of the Complaint, the
Secretary states that the SysTest Labs, Incorporated report speaks for itself. The
Secretary further states that the question of whether or not Premier breached its
contractual obligation with either the Secretary or the Cuyahoga County Board of
Elections is a legal question unable to be determined by SysTest, a testing
laboratory qualified to perform testing of voting machines by the National
Institute of Standards and Technology (http://vote.nist.gov/LabRec.htm). To the
extent any further answer is required to the allegations in Paragraph 67, those
allegations are denied.

With respect to the allegations contained in Paragraph 68 of the Complaint, the
Secretary states that the SysTest report speaks for itself. The Secretary further
states that the question of whether or not Premier breached its contractual
obligation with either the Secretary or the Cuyahoga County Board of Elections is
a legal question unable to be determined by SysTest, a testing laboratory qualified
to perform testing of voting machines by the National Institute of Standards and

Technology (http://vote.nist.gov/LabRec.htm. To the extent any further answer is

required to the allegations in Paragraph 68, those allegations are denied.

Admits the allegations contained in Paragraph 69 of the Complaint.

11
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71.

72,

73.

74.

75.

76.

77,

Denies for lack of knowledge the allegations contained in Paragraph 70 of the
Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 71 of the
Complaint and specifically denies that “under-voting” can be characterized with
any scientific or legal certainty as “voter error.”

Denies for lack of knowledge the allegations contained in Paragraph 72 of the
Complaint and states that no report of the “Collaborative Audit Committee” has
been provided as an exhibit to the Complaint, which document would speak for
itself.

Denies for lack of knowledge the allegations contained in Paragraph 73 of the
Complaint and states that no report of the “Collaborative Audit Committee” has
been provided as an exhibit to the Complaint, which document would speak for
itself.

Denies for lack of knowledge the allegations contained in Paragraph 74 of the
Complaint and states that no report of the “Collaborative Audit Committee” has
been provided as an exhibit to the Complaint, which document would speak for
itself.

Denies for lack of knowledge the allegations contained in Paragraph 75 of the
Complaint and states that no report of the “Collaborative Audit Committee” has
been provided as an exhibit to the Complaint, which document would speak for
itself.

Denies for lack of knowledge the allegations contained in Paragraph 76 of the

Complaint.
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78.

79.

80.

81.

82.

83.

84.

Denies for lack of knowledge the allegations contained in Paragraph 77 of the
Complaint.

Admits the allegations in Paragraph 78 of the Complaint.

Admits the allegations contained in Paragraph 79 of the Complaint, with the
exception that said resignations were requested rather than demanded.

Denies for lack of knowledge the allegations contained in Paragraph 80 of the
Complaint.

With respect to the allegations contained in Paragraph 81 of the Complaint, the
Secretary states that the statement of the board of elections speaks for itself and
no response is needed. To the extent a response is required, the allegations are
denied for lack of knowledge.

With respect to the allegations contained in Paragraph 82 of the Complaint, the
Secretary denies that while uploading votes to a central tabulating computer
workers merely experienced temporary glitches with Premier’s system. Instead,
the Secretary admits that the system’s software “crashed” twice and the Premier,
DESI, or Diebold representative who was present was unable to diagnose the
problem with the system and to cause it to function properly. The Secretary
denies the remaining allegations contained in Paragraph 82 of the Complaint.
With respect to the allegations contained in Paragraph 83, the Secretary admits
that the Diebold system’s software crashed on two separate occasions on election
night as it was tabulating the vote in the presence of a Premier, DESI, or Diebold
technical representative. The Secretary further admits that this Premier, DESI, or

Diebold representative was unable to diagnose the problem with the system and to

13



85.

86.

87.

88.

89.

cause it to function properly. The Secretary denies for lack of knowledge the
remaining allegations contained in Paragraph 83 of the Complaint.
With respect to the allegations contained in Paragraph 84 of the Complaint, the

Secretary denies that the two software crashes experienced only delayed the

counting of the votes by one hour. The Secretary denies the remaining allegations

contained in Paragraph 84 of the Complaint.

With respect to the allegations contained in Paragraph 85 of the Complaint, the
Secretary states that the joint statement speaks for itself and there is no need to
respond to this allegation. To the extent a response is required, the Secretary
denies the allegations contained in Paragraph 85 of the Complaint for lack of
knowledge.

With respect to the allegations contained in Paragraph 86 of the Complaint, the
Secretary states that the joint statement speaks for itself and there is no need to
respond to this allegation. To the extent a response is required, the Secretary
denies the allegations contained in Paragraph 86 of the Complaint for lack of
knowledge.

Denies the allegations contained in Paragraph 87 of the Complaint.

With respect to the allegations contained in Paragraph 88 of the Complaint, the
Secretary states that DESI had originally advised all county boards of elections

they could simultaneously upload results from up to 50 TSX electronic voting

machines at one time, resulting in Cuyahoga County properly operating its system

under the watch of a Premier, Diebold or DESI technician and using a DESI

supplied “hub” or router to connect approximately 40 TSX machines to the server

14



90.

91.

92.

93.

for the uploading of votes from memory cards to the server through the TSX hub
configuration, when it repeatedly crashed. The Secretary admits the Premier
allegation that the reason for the system failure was because Plaintiffs’ voting
system could not upload votes from memory cards on more than 20 TSX
electronic voting machines at a time. The Secretary denies for lack of knowledge
whether the cause as identified by Plaintiffs was the root cause for the system
failure.

With respect to the allegations contained in Paragraph 89 of the Complaint, the
Secretary admits that Premier released a product advisory three months after the
2007 general election in which it purported to have solved the problem
experienced by Cuyahoga County at the November 2007 election, advising
county boards of elections not to upload more than 20 machines simultaneously
and states that the software upgrade alleged is not yet tested and certified by the
federal Election Assistance Commission or by the Ohio Board of VVoting Machine
Examiners for use in Ohio. The Secretary denies for lack of knowledge whether
any of the Plaintiffs have ever understood the root cause of the problem.

Admits the allegations contained in Paragraph 90 of the Complaint except as to
the allegation of “ostensibly,” as such language is inflammatory and superfluous.
Admits the allegations contained in Paragraph 91 of the Complaint.

Admits the allegations contained in Paragraph 92 of the Complaint, except that
the proper name of the entity is “SysTest Labs, Incorporated”, which is a testing
laboratory qualified to perform testing of voting machines by the National

Institute of Standards and Technology (http://vote.nist.gov/LabRec.htm) and
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94.

95.

96.

97.

which is currently performing testing of Premier’s next generation of voting
systems (included the aforementioned upgraded software noted in Paragraph 89 of
the Complaint) for its proposed certification by the U.S. Election Assistance
Commission.

Admits the allegations contained in Paragraph 93 of the Complaint and states that
the report of “Project EVEREST” has not been provided as an exhibit to the
Complaint, which document would speak for itself.

Admits the allegations contained in Paragraph 94 of the Complaint and states that
the report of “Project EVEREST” has not been provided as an exhibit to the
Complaint, which document would speak for itself.

With respect to the allegations in Paragraph 95 of the Complaint, the Secretary
admits that, in consultation with the Ohio Association of Election Officials, she
appointed a bi-partisan group of directors and deputy directors of county boards
of elections to review the findings of EVEREST and to participate in the
evaluation of its findings. That group reviewed the experts’ findings in the
project and found them to be credible, despite the fact that individual members of
the election officials team disagreed with the findings of the report; thereafter, the
Ohio Association of Elections Officials issued its own statement, which speaks
for itself, and it is noted such statement has not been provided as an exhibit to the
Complaint To the extent any further response to the allegations of Paragraph 95
is required, they are denied.

With respect to the allegations contained in Paragraph 96 of the Complaint, the

Secretary states that the statement of the Ohio Association of Elections Officials
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98.

99.

100.

101.

102.

103.

104.

speaks for itself and no response is required. To the extent a response is required,
the allegations of Paragraph 96 of the Complaint are denied.

With respect to the allegations contained in Paragraph 97 of the Complaint, the
Secretary states that the statement of the Ohio Association of Elections Officials
speaks for itself, and no response is required. To the extent a response is required,
the allegations of Paragraph 97 of the Complaint are denied.

With respect to the allegations contained in Paragraph 98 of the Complaint, the
Secretary admits that she promised a review of Ohio’s voting systems when she
ran for Secretary of State and further admits that she performed that review. She
further admits that she recommended that DRE voting machines be replaced with
central count optical scan voting systems because Project EVEREST and many
other studies established that the machines produced by the Plaintiffs were simply
unreliable, subject to hacking, and could fail to accurately count votes. To the
extent that any further response is required to the allegations contained in
Paragraph 99, they are denied.

Admits the allegations contained in Paragraph 99 of the Complaint.

Admits the allegations contained in Paragraph 100 of the Complaint.

Admits the allegations contained in Paragraph 101 of the Complaint.

Denies for lack of knowledge the allegations contained in Paragraph 102 of the
Complaint.

Admits that she broke two tie votes of the Cuyahoga County Board of Elections
reached at its meeting held December 20, 2007, but states that only one tie vote is

alleged by Plaintiffs, and further admits that she broke a tie vote not alleged by
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105.

106.

107.

108.

109.

110.

Plaintiffs in favor of discontinuing use of Premier’s touch-screen system in
Cuyahoga County. To the extent that any further response is required to the
allegations contained in Paragraph 103 of the Complaint, they are denied.

Admits the allegations contained in Paragraph 104 of the Complaint.

Admits the allegations contained in Paragraph 105 of the Complaint.

Denies for want of knowledge the allegations contained in Paragraph 106 of the
Complaint.

With respect to the allegations contained in Paragraph 107 of the Complaint,
admits that the County stated that the Diebold voting system had failed to perform
in the manner it was required to and further admits that the Diebold voting system
had actually failed to perform as contracted. The Secretary denies for lack of
knowledge the remaining allegations contained in Paragraph 107 of the
Complaint.

Admits that the County hired SysTest Labs, Incorporated to review the
performance of its Premier voting system which had experienced software crashes
during the tabulation of the unofficial count of the votes at the November 2007
general election, at which voter turnout was a mere 15% and for which Premier
had taken an extensive period of time to determine the cause of the crashes, being
unable to determine the cause while performing onsite tests and only after
performing off site tests in its labs in Texas. The Secretary denies for lack of
knowledge all other allegations contained in Paragraph 108 of the Complaint.
Denies for lack of knowledge the allegations contained in Paragraph 109 of the

Complaint.
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111. Denies for lack of knowledge the allegations contained in Paragraph 110 of the
Complaint.

112.  Denies for lack of knowledge the allegations contained in Paragraph 111 of the
Complaint.

113. Denies for lack of knowledge the allegations contained in Paragraph 112 of the
Complaint.

114. Denies for lack of knowledge the allegations contained in Paragraph 113 of the
Complaint.

115. Denies for lack of knowledge the allegations contained in Paragraph 114 of the
Complaint.

116. Denies for lack of knowledge the allegations contained in Paragraph 115 of the
Complaint.

117. Denies for lack of knowledge the allegations contained in Paragraph 116 of the
Complaint.

118. Denies for lack of knowledge the allegations contained in Paragraph 117 of the
Complaint.

119.  Admits the allegations contained in Paragraph 118 of the Complaint.

120. Defendant Secretary of State reincorporates each and every response given to the
allegations contained in Paragraphs 1 through118 of the Complaint as if fully
restated herein.

121. Denies for lack of knowledge the allegations contained in Paragraph 120 of the

Complaint.
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122.  Admits the allegations contained in Paragraph 121 of the Complaint except the
Secretary states that not all parties necessary to the adjudication of Plaintiffs’
rights have been named in the Complaint.

123.  Admits the allegations contained in Paragraph 122 of the Complaint except the
Secretary states that not all parties necessary to the adjudication of Plaintiffs’
rights have been named in the Complaint.

124.  Denies the allegations contained in Paragraph 123 of the Complaint.

125. Denies the allegations contained in Paragraph 124 of the Complaint.

126. Denies the allegations contained in Paragraph 125 of the Complaint.

127.  Denies the allegations contained in Paragraph 126 of the Complaint.

128. Denies the allegations contained in Paragraph 127 of the Complaint.

129. Denies the allegations contained in Paragraph 128 of the Complaint.

130. Denies the allegations contained in Paragraph 129 of the Complaint.

131. Denies the allegations contained in Paragraph 130 of the Complaint.

132.  Denies the allegations contained in Paragraph 131 of the Complaint.

133.  Denies the allegations contained in Paragraph 132 of the Complaint.

134. Denies the allegations contained in Paragraph 133 of the Complaint.

135. Denies the allegations contained in Paragraph 134 of the Complaint.

136.  With respect to the WHEREFORE clauses and subclauses, denies that the
Plaintiffs are entitled to any relief they seek or to any relief whatsoever.

137. WHEREFORE, having answered the Plaintiffs’ Complaint, the Secretary raises

the following defenses including affirmative defenses.
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138.

139.

140.

141.

142.

143.

144,

145.

FIRST DEFENSE

Plaintiffs fail to state a claim upon which relief can be granted.

SECOND DEFENSE

The Court lacks subject matter jurisdiction over Plaintiffs’ claims.

THIRD DEFENSE

Plaintiffs failed to join as necessary parties “all persons who have or claim any
interest that would be affected by the declaration” as is required by R.C. 2921.12,
including, but not limited to, the boards of elections of counties other than
Cuyahoga who entered into agreements with DESI.

FOURTH DEFENSE

To the extent that any exist, Secretary of State Brunner has performed all
conditions precedent required by the Contracts to be performed by her.

FIFTH DEFENSE

The Plaintiffs’ claims are barred by the equitable defense of laches.

SIXTH DEFENSE

The equitable defense of “unclean hands” is asserted in that Plaintiffs are entitled
to no equitable relief because they have unclean hands.

SEVENTH DEFENSE

The Plaintiffs have materially breached the terms of the Contracts.

EIGHTH DEFENSE

The Defendant reserves the right to add additional defenses, including additional

affirmative defenses, as discovery progresses.
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COUNTERCLAIM

. Counterclaimant and Counterclaim Plaintiff Jennifer Brunner is Ohio’s Secretary of
State and, pursuant to Ohio Revised Code Title 35 and other titles of the Ohio
Revised Code, is vested with the statutory powers and duties of that office including
but not limited to the elections duties specifically set forth in R.C 3501.05.

. Secretary of State Brunner brings this cause of action for breach of contract, breach of
warranty, and declaratory judgment to establish the nonconformity to the Ohio
Revised Code, including, but not limited to, the provisions of Title 35, of the products
and services sold to the State of Ohio and the various counties of the State of Ohio by
one or more or all of the Plaintiffs herein, pursuant to R.C. Chapter 2721.01, et seq.

. Secretary of State Secretary of State Brunner further brings this cause of action for
breach of contract and breach of warranty pursuant to common law and the Ohio
Revised Code, including, but not limited to, the provisions of Title 35.

. Counterclaim Defendant Premier Election Solutions, Inc. (“Premier”) is a Delaware
Corporation with its principal place of business located in the State of Texas.

. Counterclaim Defendant Diebold, Incorporated is an Ohio corporation with its
principal place of business located in the State of Ohio. Premier is a subsidiary
company of Diebold, Incorporated. Premier Election Solutions, Inc., its predecessor
Diebold Elections Systems, Inc. (“DESI”), and Diebold, Incorporated shall be
referred to as “Diebold” or “DESI” in this counterclaim.

. Counterclaim Defendant Data Information Management Systems, Inc. (“DIMS”) is a

California corporation with its principal place of business located in California.
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7.

10.

11.

12.

13.

This Court has jurisdiction over this counterclaim pursuant to RC Chapter 2721,
3505, and 3506, as well as the Ohio Rules of Civil Procedure.

Venue for this counterclaim is proper in the Franklin County Common Pleas Court
under Civil Rules 3 and 4.3 of the Ohio Rules of Civil Procedure.

An actual case or controversy exists between Counterclaim Plaintiff Secretary of
State Brunner and the counterclaim defendants, which is justiciable in character, and
a legal determination of this controversy is necessary in order to preserve the legal
rights of all parties.

A declaratory judgment will resolve the dispute between the parties and a finding of
breach of contract with its resultant damages will serve to protect the rights of the
Ohio Secretary of State on behalf of the State of Ohio and its citizens.

A declaratory judgment will resolve the dispute between the parties. Furthermore, a
finding of failure of the system(s) sold by Diebold, DIMS, and/or DESI to meet the
requirements of state and federal law will serve to protect the rights of the Ohio
Secretary of State on behalf of the State of Ohio and the various counties of this State.
It will also aid in ensuring the integrity of elections in the State of Ohio.

The State of Ohio had agreed to accept federal funds, pursuant to the Help America
Vote Act, 42 U.S.C. 15301, et seq., in part to modernize its voting machine
technology.

In order to participate in this federal program, the State of Ohio also had to agree to

fund a portion of the cost of new voting machines.
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14.

15.

16.

17.

18.

19.

20.

21.

In order to comply with the requirements of purchasing new voting machines to
replace punch cards in the State of Ohio, Secretary of State Brunner’s predecessor
issued a request for proposal to various manufacturers of voting machines.
Premier’s predecessor, DESI, responded to the State’s request for proposal.

DESI was one of three manufacturers who had successfully submitted a bid under the
RFP to be eligible to sell new voting machines to Ohio under HAVA.

In July 2004, DESI and the Secretary entered into a Master Contract which would
allow the various county boards of elections in the State of Ohio to select DESI as
their vendor. A copy of that Master Contract is attached to the Plaintiffs’ complaint
as Exhibit A.

Under the terms of that contract, the various counties that selected DESI as their
vendors were declared to be third-party beneficiaries.

DIMS and various boards of elections entered into various limited licensing
agreements. A representative sample of those agreements is attached to the Plaintiffs’
complaint as Exhibit B, C, D, and J.

In June 2005, DESI and Secretary of State Brunner’s predecessor entered into an
amendment to the Master Contract. A copy of that amendment is attached to the
Plaintiffs’ complaint as Exhibit E.

In November 2005, Secretary of State Brunner’s predecessor and 48 boards of
elections submitted a purchase order to DESI under the Master Contract for the
purchase of Direct Recording Electronic (“DRE”) voting machines and other
equipment. These contracts were funded by money made available by the federal

government under HAVA, by the State’s funding in order to participate in HAVA,
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and by funds supplied by the various county signors to these purchase orders. A

sample of one of these purchase orders is attached to the Plaintiffs’ complaint as

Exhibit F. The other purchase orders are already in the possession of the Plaintiffs.
The following Ohio counties submitted purchase orders for Diebold DRE equipment:
Adams, Ashland, Belmont, Butler, Carroll, Coshocton, Crawford, Cuyahoga, Darke,
Defiance, Fairfield, Fulton, Gallia, Greene, Guernsey, Hancock, Hardin, Harrison,
Henry, Highland, Hocking, Holmes, Huron, Jackson, Jefferson, Licking, Lorain,
Lucas, Marion, Medina, Mercer, Miami, Montgomery, Morgan, Morrow, Muskingum,
Paulding, Perry, Pike, Portage, Richland, Scioto, Stark, Trumbull, Tuscarawas, Van
Wert, Wayne, Wood.

22. Diebold and various boards of elections entered into a sole source agreement in order
for Diebold to supply specific equipment to the counties. A copy of this agreement is
attached to the Plaintiffs’ complaint as Exhibit G, I, K, L, M, N, and S.

23. In March 2006, Diebold and its insurance companies executed a performance bond to
serve as security for Diebold’s performance under its contracts. A copy of a
representative sample of that bond is attached to the Plaintiffs’ complaint as Exhibit
H.

24. Diebold and the various counties entered into an agreement for the allocation of
additional equipment and related services. These contracts expressly incorporated the
terms of the master agreement. A representative sample of these contracts is attached

to the Plaintiffs” complaint as Exhibit O.
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26.

27.

28.

29.

30.

31.

32.

Diebold and various county boards of elections entered into agreements for election
technicians professional training programs. A representative sample of these
contracts is attached to the Plaintiffs’ complaint as Exhibit P and Q.

Diebold and the various county boards of elections entered into contracts for amended
poll worker technical training programs. A representative sample of that contract is
attached to the Plaintiffs’ complaint as Exhibit R.

Diebold and boards of elections entered into contracts for additional election media
processors. A representative sample of that contract is attached to the Plaintiffs’
complaint as Exhibit T.

Diebold and various county boards of elections entered into evaluation agreements
for various goods and services. A representative sample of those contracts are
attached to the Plaintiffs’ complaint as Exhibits U, V, and W.

Diebold and various boards of elections entered into a voting system rental license
and service agreement in order to allow the county boards of elections to rent various
equipment. A representative sample of those contracts are attached to the Plaintiffs’
complaint as Exhibits X, Y, Z, and AA.

Premier and its insurance companies executed a performance bond as security for
Premier’s compliance with its contractual obligations. A representative sample of
that bond is attached to the Plaintiffs’ complaint as Exhibit H.

All of these various agreements are collectively referred to as the “Contracts.”

To the extent that any exist, Secretary of State Brunner has performed all conditions

precedent required by the Contracts to be performed by her.
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33.

34.

35.

36.

37.

38.

39.

FACTS
During the 2004 presidential general election, approximately 75% of the voters in the
State of Ohio voted on punch card machines.
After the passage of HAVA, the State of Ohio passed election reform legislation in
order to bring the State into compliance with the federal statutory requirements.
The voting machine equipment, including hardware and software, and other goods
and services supplied by Diebold, DESI, and/or DIMS is deficient and has failed to
perform as required by the Contracts or Ohio law.
These deficiencies include, but are not limited to, the failure of the voting machine
systems to function properly. For example, Diebold, DESI, and/or DIMS had
previously advised counties that it would be possible to daisy chain up to 50 DRE
machines together in order to upload voting results from the memory cards of
individual TSX electronic voting machines to the voting system’s server, known as
the “GEMS” server.
During the 2007 general election, Cuyahoga County daisy chained approximately 40
TSX’s together to upload these results into the server. Despite the fact that Cuyahoga
County had complied with the technical specifications as supplied by the Defendants,
the GEMS server crashed multiple times.
While the Cuyahoga County Board of Elections was trying to obtain results from the
election for the unofficial canvass, the GEMS server software crashed after about 30
minutes.
The Defendants had placed a technical representative at the Cuyahoga County Board

of Elections on election night of 2007.
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40.

41.

42.

43.

44,

45.

46.

47.

48.

Defendants’ technical representative was unable to give a proper diagnosis as to why
the system crashed.

After the system began working again, it crashed a second time.

Again the Counter Defendants’ representative was unable to properly diagnose the
problem with the system and to cause it to function properly.

The Master Contract contains a warranty that the goods and services would meet
specific hardware and software requirements, including those set forth in Schedule A
to the Master Contract and the requirements of Ohio Revised Code Section 3506.10.
The Master Contract contains a warranty, set forth in Schedule C, that the Counter
Defendants would provide software upgrades to repair defects in the system at no
charge to the using entities or the State of Ohio.

Upon information and belief, the goods and services, including hardware and
software, and other goods and services supplied to the State of Ohio and various
counties through the Contracts have failed to perform adequately, as warranted, or in
compliance with Ohio law.

For example, Counterclaim Plaintiff Secretary of State Brunner has learned that
Diebold equipment supplied to Butler and Belmont counties have failed to properly
count votes.

R.C. Chapter 3506 mandates that any voting system used in the State of Ohio must
properly and accurately record all votes cast on the voting machine in order for that
machine to be legally used in the State of Ohio.

The requirement that a voting system properly and accurately record all votes and

successfully tabulate a legally cast vote is a requirement of Ohio law.
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49.

50.

51.

52.

53.

54,

55.

As a requirement of Ohio law, it is a condition and central requirement of the
Contracts that voting systems properly and accurately record and tabulate all votes,
and meet other statutory criteria, even if it is not explicitly a term of that contract.
In addition to these deficiencies, the goods and services, including hardware and
software, supplied by the Counterclaim Defendants under the terms of the Contracts
do not meet the terms of the Contracts because the voting systems are not properly
secure and resistant to tampering.

For example, the Secretaries of State in Ohio, California, Colorado, have issued
reports in which they had found security problems with the machines manufactured
by the Counterclaim Defendants.

The State of California even decertified the equipment manufactured by the
Defendants from use in the State’s elections.

COUNTERCLAIM COUNT ONE - BREACH OF WARRANTY

Counterclaim Plaintiff Secretary of State Brunner incorporates each and every
allegation as set forth in Paragraphs 1-52 of the Counterclaim by reference as if
repeated herein.

The defects and failures of the goods and services provided by Counterclaim
Defendants constitute a breach one or more the express warranties contained in the
Contracts.

Counterclaim Defendants’ breach(es) of their warranties has directly and proximately

resulted in damages to Counter Plaintiff.
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56.

57,

58.

59.

60.

61.

62.

63.

64.

COUNTERCLAIM COUNT TWO - BREACH OF CONTRACT

Counterclaim Plaintiff Secretary of State Brunner incorporates each and every
allegation as set forth in Paragraphs 1-55 of the Counterclaim by reference as if
repeated herein.

Counterclaim Plaintiff Secretary of State Brunner seeks a declaration concerning her
rights, status, and other legal relationships under the Contracts.

The goods and services provided by the Counterclaim Defendants, including both
hardware and software under the Contracts, failed to conform to the requirements of
the Contracts.

The Counterclaim Defendants have materially breached the terms of the contract.
Due to the breach caused by the Counterclaim Defendants, the Secretary of State has
no further obligations under the Contracts.

Premier has violated its obligations under the Contracts.

Diebold has violated its obligations under the Contracts.

DIMS has violated its obligations under the Contracts.

Counterclaim Defendants’ breach(es) of the Contracts has directly and proximately
resulted in damages to Counterclaim Plaintiff.

COUNT THREE -

BREACH OF CONTRACT BY FAILING TO CONFORM TO OHIO LAW

65.

66.

Counterclaim Plaintiff Secretary of State Jennifer Brunner incorporates by reference
each and every allegation as set forth in Paragraphs 1-64 of the Counterclaim by
reference as if restated herein.

The goods and services, including both hardware and software, supplied by Premier

under the terms of the Contracts violated the requirements of Ohio law.
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67. The goods and services, including both hardware and software supplied by Diebold
under the terms of the Contracts, violated the requirements of Ohio law.

68. The goods and services, including both hardware and software, supplied by DIMS
under the terms of the Contracts violated the requirements of Ohio law.

69. The failures of the goods and services to conform to Ohio law constitute material
breaches of the Contracts.

70. Counterclaim Defendants Premier, Diebold, and DIMS are financially liable to the
State of Ohio and its counties for any and all monies expended under the terms of
these contracts and an order rescinding these contracts.

COUNT FOUR - DECLARATORY JUDGMENT

71. Counterclaim Plaintiff Secretary of State Jennifer Brunner incorporates by reference
each and every allegation as set forth in Paragraphs 1-70 of the Counterclaim by
reference as if restated herein.

72. Based upon the Counterclaim Defendants’ failure to supply goods and services,
including hardware and software, Counterclaim Plaintiff Secretary of State Brunner is
entitled to a declaration pursuant to R.C. Chapter 2721 that the Counterclaim
Defendants breached the Contracts.

PRAYER FOR RELIEF

WHEREFORE, Counterclaim Plaintiff Jennifer Brunner prays for judgment in her favor
and against the Counterclaim Defendants Premier, Diebold, and DIMS as follows:
a. A declaration that the voting system provided by the defendants under the

terms of the Contracts fail to conform to the requirements of those contracts;
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A declaration that the services provided by the Counterclaim Defendants
under the terms of the Contracts fail to conform to the requirements of those
Contracts;

A declaration that the Counterclaim Defendants have breached their legal
obligations under the terms of those Contracts;

A declaration that the voting systems, including both hardware and software,
supplied by the Counterclaim Defendants, violate State law and therefore
violate the Contracts;

A declaration that the voting systems, including both hardware and software
supplied by the Counterclaim Defendants, violate State law even if the
Counterclaim Defendants supplied a voting system that meets the terms of the
contract.

Monetary damages in excess of $25,000;

Equitable relief, including specific performance, rescission of the Contracts,
other preliminary or permanent injunctive relief, and/or such damages for
which there is no adequate remedy at law;

Attorneys fees and costs;

Pre and Post-judgment interest in the statutory amount; and

Any other relief the Court deems just.
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Respectfully submitted,

NANCY H. ROGERS
Attorney General of Ohio

Richard N. Coglianese (0066830)
Trial Counsel

Damian W. Sikora (0075224)

Pearl Chin (0078810)

Assistant Attorneys General

Constitutional Offices Section

30 East Broad Street, 16th Floor

Columbus, Ohio 43215

614-466-2872

614-728-7592 (fax)

Mark A. Losey (0063650)
Assistant Attorney General
Business Counsel Section

30 East Broad Street, 15th Floor
Columbus, Ohio 43215

JURY DEMAND

Counter Defendant Jennifer Brunner demands that all claims and issues be tried to a jury

of 8 persons as provided for in Ohio R. Civ. P. 38.

Richard N. Coglianese
Assistant Attorney General

33



CERTIFICATE OF SERVICE

This is to certify a copy of this answer and counterclaim was served upon the following

by US Mail, postage prepaid, on this 5th day of June, 2008:

Matthew A. Kairis

Michael R. Gladman

Daniel N. Jabe

Grant W. Garber

JONES DAY

PO Box 165017

Columbus, Ohio 43215-2673

Board of Elections of Cuyahoga County

c/o Cuyahoga County Prosecutor Bill Mason
Justice Center Building, 8" Floor

1200 Ontario Street

Cleveland, Ohio 44113

Cuyahoga County

c/o Cuyahoga County Prosecutor Bill Mason
Justice Center Building, 8" Floor

1200 Ontario Street

Cleveland, Ohio 44113

Board of County Commissioners of Cuyahoga County
c/o Cuyahoga County Prosecutor Bill Mason

Justice Center Building, 8" Floor

1200 Ontario Street

Cleveland, Ohio 44113

Richard N. Coglianese
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