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IN THE UNITED STATES DISTRICT COURT FOR THE  
DISTRICT OF KANSAS 

 

STEVEN WAYNE FISH, et al., on behalf 
of themselves and all others similarly 
situated, 

) 
) 
) 

 

 )  
 Plaintiffs, )  
 ) Case No. 16-2105-JAR-JPO 
v. )  
 )  
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas, et 
al., 

) 
) 
) 

 

 )  
 Defendants. )  
 )  
 
 
 
 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANT’S  
MOTION TO EXCLUDE TESTIMONY OF LORRAINE MINNITE 
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INTRODUCTION 

Dr. Minnite—one of the nation’s leading scholars on voter fraud in American elections—

easily meets the requirements for admissibility established by the Federal Rules of Evidence and 

Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).  Dr. Minnite’s experience in the area 

of voter fraud, illegal voting and registration, and voting rights is considerable.  Her published 

scholarship on the topic includes a peer-reviewed full-length book and several peer-reviewed 

academic journal articles and chapters in research publications.  She has been qualified 

repeatedly by federal courts and has testified extensively as an expert witness on the incidence of 

voter fraud and illegal voting in voting rights cases.  No court has found her to be unqualified or 

rejected her testimony as unreliable.   

Defendant’s attempts to paint a contrary picture are based on false and/or misleading 

assertions and the misapplication of the relevant legal standards.  Defendant’s claim that none of 

her published scholarship on voter fraud has been peer-reviewed is demonstrably false, and his 

assertion that Dr. Minnite’s expert testimony in prior cases has been excluded and disregarded, 

see Def.’s Mem. in Supp. of Mot. to Exclude Test. of Lorraine Minnite, ECF No. 432 (“Def. 

Br.”) at 2, is misleading at best.  In ACORN v. Bysiewicz, 413 F. Supp. 2d 119 (D. Conn. 2005), 

the district court excluded Dr. Minnite’s testimony as an expert only after the plaintiffs withdrew 

her as an expert and chose to offer her as a fact witness instead.  Since that case—more than a 

decade ago—Dr. Minnite has emerged as a preeminent scholar on voter fraud, and not a single 

court has questioned her qualifications to offer expert testimony in cases like this one. 

The Court should also reject Defendant’s attempts to exclude Dr. Minnite’s opinions as 

unreliable.  Dr. Minnite’s opinions are drawn from a common and well-established social science 

methodology that she has applied in her peer-reviewed research on voter fraud numerous times 

and has been repeatedly accepted and credited by courts.  To perform her analysis in this case, 
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Dr. Minnite employed this methodology, which requires the evaluation of multiple quantitative, 

qualitative and archival sources, incorporating all her research on voter fraud since 2001 and 

supplementing that research with a systematic and exhaustive review of news media reports in 

conjunction with all the other available evidence in this case, the same kind of evidence she has 

reviewed and analyzed time and time again in her published peer-reviewed scholarship and 

credited expert testimony.  Her opinions drawn from this methodologically sound review are not 

speculative, conjecture, or unqualified psychoanalysis, and their reliability is not undermined by 

what Defendant inaccurately claims is a “misstatement” made by Dr. Minnite in a footnote in a 

decade-old report.  

For these reasons, the Court should deny Defendant’s Motion to Exclude Testimony of 

Dr. Lorraine Minnite.  

LEGAL STANDARD 

 Courts have broad discretion in deciding whether to admit expert testimony.  Kieffer v. 

Weston Land, Inc., 90 F.3d 1496, 1499 (10th Cir. 1996).  An expert witness must have sufficient 

“knowledge, skill, experience, training, or education” to render an opinion.  Fed. R. Evid. 702.  

A qualified witness may offer opinion into evidence “if: (a) the expert’s scientific, technical, or 

other specialized knowledge will help the trier of fact to understand the evidence or to determine 

a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the testimony is the 

product of reliable principles and methods; and (d) the expert has reliably applied the principles 

and methods to the facts of the case.”  Id.  Under the framework established in Federal Rule of 

Evidence 702 and Daubert, district courts serve a “gatekeeping” function to ensure Rule 702 is 

met by assessing if “‘an expert, whether basing testimony upon professional studies or personal 

experience, employs in the courtroom the same level of intellectual rigor that characterizes the 

practice of an expert in the relevant field.’”  United States v. Medina-Copete, 757 F.3d 1092, 
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1101 (10th Cir. 2014) (quoting Kumho Tire v. Carmichael, 526 U.S. 137, 152 (1999)).  The 

court’s “gatekeeper inquiry under [Rule] 702 is ultimately a flexible determination.”  Goebel v. 

Denver & Rio Grande W. R.R. Co., 215 F.3d 1083, 1088 (10th Cir. 2000). 

ARGUMENT 

I. DR. MINNITE IS EMMINENTLY QUALIFIED TO GIVE EXPERT 
TESTIMONY ON THE INCIDENCE OF VOTER FRAUD AND NONCITIZEN 
REGISTRATION AND VOTING IN KANSAS. 

Dr. Minnite is one of the nation’s leading scholars of voter fraud and has applied her 

expertise to an independent analysis of the incidence of non-citizen voter fraud and illegal non-

citizen registration and voting in Kansas.  Dr. Minnite’s extensive academic credentials, peer-

reviewed publications, and repeated qualification as an expert witness by federal courts on this 

issue demonstrate that she amply meets the Federal Rules and Daubert’s admissibility standards. 

A. Dr. Minnite is More Than Qualified to Give Expert Testimony in This Case. 

1. Dr. Minnite has ample knowledge, experience, and education. 

Dr. Minnite’s credentials are unassailable.  She holds a B.A. in History, an M.A. in 

Political Science, an M.Phil. in Political Science (with a major in American Politics and a minor 

in Public Policy), and a Ph.D. in Political Science.  See Def. Ex. 1, 02/25/2016 Expert Report of 

Lorraine C. Minnite, dated Feb. 25, 2016, ECF No. 436-1 (“Minnite Initial Rep.”), App. B; Pls. 

Ex. A, Curriculum Vitae of Lorraine Carol Minnite, dated March 2017 (“Minnite 3/17 CV”).  

She is an associate professor at Rutgers University-Camden, where her research focuses on 

American politics and elections, and currently serves as the Chair of the Department of Public 

Policy and Administration.  See Pls. Ex. A, Minnite 3/17 CV, at 1, 12; Pls. Ex. F, 03/31/2017 

Minnite Deposition Transcript at 47:6-12.  She has taught both graduate and undergraduate 

courses on American government and political participation and democracy, as well as research 

seminars on American politics and policy analysis, which includes instruction on quantitative 
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and qualitative analysis.  See id.; Pls. Ex. B, 06/02/2016 Minnite Deposition Transcript (“Minnite 

Dep.”) at 7:18-8:7.  She has authored two full-length peer-reviewed books and numerous articles 

in peer-reviewed academic journals and over a dozen chapters in edited research volumes.  Pls. 

Ex. A, Minnite 3/17 CV, at 3-5.  She has been awarded research grants and honors by the 

Carnegie Corporation of New York, the Ford Foundation, the Russell Sage Foundation, the New 

York Foundation, and the Columbia University Institute of Social and Economic Research and 

Policy, among others.  Id. at 2, 11-12.  

Defendant claims that this wealth of academic experience in American politics and public 

policy does not qualify Dr. Minnite to testify as an expert in this case because “this case is not 

about public policy but about whether the NVRA preempts Kansas law requiring documentary 

proof of citizenship.”  Def. Br. at 4.  But that is beside the point.  Plaintiffs have proffered Dr. 

Minnite as an expert not on federal preemption, but on the issue of voter fraud and the incidence 

of non-citizen registration and voting in Kansas, issues that are at the core of her expertise.   

As this Court has noted, Dr. Minnite “has extensively researched and studied incidents 

and effects of voter fraud in American elections.”  Fish v. Kobach, 189 F. Supp. 3d 1107, 1118 

(D. Kan. 2016).  Her published scholarship about voter fraud spans over a decade and 

encompasses numerous peer-reviewed works, including her full-length book The Myth of Voter 

Fraud, and two chapters in edited research volumes, “Voter Identification Laws: The 

Controversy Over Voter Fraud” and “The Voter Fraud Myth.”  See Def. Ex. 1, Minnite Initial 

Rep., at 2-3; Pls. Ex. A, Minnite 3/17 CV, at 3-10.   

Defendant attempts to erase these credentials by asserting that “none of [Dr. Minnite’s] 

reports related to voter fraud have ever been subjected to a peer review process.”  Def. Br. at 4; 

see also id. at 8.  That is false.  With respect to Dr. Minnite’s full-length book, The Myth of Voter 
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Fraud, Defendant demonstrates a lack of understanding of the review process employed by 

university presses.  As Michael McGandy, Senior Editor at Cornell University Press, explains, 

manuscripts submitted for consideration at Cornell University Press, which published The Myth 

of Voter Fraud, “undergo full peer review prior to publication.”  Letter from Michael McGandy, 

Senior Editor and Editorial Director of Three Hills, Cornell University Press, to Lorraine C. 

Minnite, Associate Professor, Department of Public Policy & Administration, Rutgers University 

(Feb. 1, 2018), attached to Pls. Ex. C, Declaration of Lorraine Minnite, executed February 5, 

2018 (“Minnite Decl.”), as Ex. C-1.  He further explains:  

That process involves soliciting at least two assessments from qualified scholars 
or, when appropriate, other non-academic experts. Those scholars offer their 
reports to the sponsoring editor with the understanding that their identities will not 
be disclosed to the author of the manuscript being evaluated. (The external 
readers do, however, know the identity of the author of the manuscript and so the 
process is single-blind.) The sponsoring editor shares those anonymous reports 
with the author who then writes a reply describing how she or he will revise the 
manuscript to meet all appropriate criticisms. The sponsoring editor then takes 
that critical exchange, bundles it with sample documents from the draft 
manuscript, and presents the book project first to the Editorial Board (composed 
of colleagues at Cornell University Press) and then, with authorization of the 
Editorial Board, to the Faculty Board (composed of at least four members of the 
Arts and Sciences Faculty at Cornell University).  Excepting in rare cases where 
Director's Prerogative is invoked, it is only with Faculty Board approval that a 
Cornell University Press contract is offered. 
 

Id.; see also Pls. Ex. C, Minnite Decl. ¶ 5.  The letter goes on to confirm that “In 2008, after 

going through this very process, the Faculty Board authorized a book contract for [Dr. Minnite’s] 

book, The Myth of Voter Fraud.”  Id.; Pls. Ex. C, Minnite Decl. ¶¶ 4-6; see also Democratic 

Nat’l Comm.  v. Republican Nat’l Comm. (“DNC”), 671 F. Supp. 2d 575, 591-93 (D.N.J. 2009) 

(noting Dr. Minnite’s book “at the time of the hearing had been peer-reviewed and accepted for 

publication by the Cornell University Press”).  The document that forms the basis for 

Defendant’s false claim that Dr. Minnite’s book “was copyedited but not peer-reviewed for 
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content,” Def. Br. at 4 n.2, describes the process that occurs after a manuscript has gone through 

this review process and been accepted for publication.  See Def. Ex. 4, Cornell University Press’s 

Overview of the Publishing Process, ECF No. 436-4.  It says nothing about the review process 

that Cornell University Press employs when deciding whether to accept a manuscript in the first 

instance.1  See id. (describing process that occurs “[a]fter you submit your manuscript in 

complete, final, and acceptable form”); see also Pls. Ex. C, Minnite Decl. ¶ 6; Cornell University 

Press, Author Guidelines, http://www.cornellpress.cornell.edu/authorguidelines (last visited Feb. 

5, 2018) (describing “Overview of the Publishing Process” as “[a] brief explanation of how the 

Press prepares your manuscript for publication and your responsibilities during that time”).   

Defendant next cites “Exhibit 1, pp. 5-6” arguing that it “reveal[s] that the three 

publications she uses as her qualifications are not peer reviewed.”  Def. Br. at 4.  The statement 

is untrue.  There are no publications by Dr. Minnite on pages five or six of her initial report 

(which is Def. Ex. 1), but on page two, she discusses six of her publications, three works that 

served as precursors to her peer reviewed scholarship on voter fraud, and three subsequent peer-

reviewed publications—The Myth of Voter Fraud and two edited chapters.  See Def. Ex. 1, 

Minnite Initial Rep. at 2, 5-6; Pls. Ex. A, Minnite 3/17 CV, at 3-5. 

Through her education, training, research, and experience on the incidence of voter fraud 

and illegal voting, Dr. Minnite readily meets the standards to testify as an expert on these topics. 

2. Dr. Minnite has been qualified as an expert in numerous voting cases.  

Numerous courts have recognized that Dr. Minnite has the hallmarks of expertise to give 

                                                 
1 Had Defendant had doubts about the review process for any of Dr. Minnite’s peer-

reviewed publications listed in her curriculum vitae, he could have explored those questions with 
her during her two lengthy depositions in this case.  Had he done so, Dr. Minnite would have 
been able to clarify this process on the record instead of being forced to do so through a response 
to uninformed and baseless attacks on her qualifications in a public court filing. 
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expert testimony—a fact that Defendant conveniently ignores.  Dr. Minnite has been qualified as 

an expert in at least eight voting rights cases on the issue of voter fraud.  See One Wisconsin 

Inst., Inc. v. Thomsen, 198 F. Supp. 3d 896, 911 (W.D. Wis. 2016); Ohio Org. Collaborative v. 

Husted, 189 F. Supp. 3d 708, 720 (S.D. Ohio 2016), rev’d on other grounds sub nom, Ohio 

Democratic Party v. Husted, 834 F.3d 620 (6th Cir. 2016); Lee v. Va. State Bd. of Elections, 188 

F. Supp. 3d 577, 596-97 (E.D. Va. 2016); N.C. State Conference of the NAACP v. McCrory, 182 

F. Supp. 3d 320, 441-43 (M.D.N.C. 2016), rev’d and remanded on other grounds, 831 F.3d 204 

(4th Cir. 2016), cert denied, 137 S. Ct. 1399 (2017); Veasey v. Perry, 71 F. Supp. 3d. 627, 640 

(S.D. Tex. 2014), aff’d in part, vacated in part; rev’d in part on other grounds sub nom, Veasey 

v. Abbott, 830 F.3d 216 (5th Cir. 2016); Frank v. Walker, 17 F. Supp. 3d 837, 848 (E.D. Wis. 

2013), rev’d on other grounds, 768 F.3d 744 (7th Cir. 2014); Applewhite v. Commonwealth of 

Pennsylvania, No. 330 M.D. 2012, 2014 WL 184988, at *57 (Pa. Commonwealth Ct. Jan. 17, 

2014); DNC, 671 F. Supp. 2d at 591-93.   

None of these courts ever questioned Dr. Minnite’s qualifications as an expert in this 

subject area.  And courts have credited her testimony or agreed with her conclusions regarding 

the incidence of voter fraud numerous times.  See, e.g., One Wisconsin Inst., 198 F. Supp. at 911 

(“As the evidence in this case proved once again, voter fraud is rare but not non-existent.  The 

court credits the evidence of plaintiffs’ expert on the subject, Dr. Lorraine C. Minnite, who 

testified and filed two expert reports.”); Lee, 188 F. Supp. 3d at 605 (agreeing with Dr. Minnite’s 

conclusion regarding the scant evidence of actual voter impersonation-type fraud in Virginia); 

Ohio Org., 189 F. Supp. 3d at 720 (finding Dr. Minnite “credible,” affording her opinions on 

voter fraud “significant weight,” and that Defendants’ concerns with her report and testimony 

“do not diminish the credibility of her opinions”); Veasey, 71 F. Supp. 3d. at 636, 640, 691-93, 
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698 (agreeing with Dr. Minnite regarding rarity of in-person voter impersonation fraud and 

relying on that finding in concluding that Texas’ strict photo ID restrictions “go too far and do 

not line up with the proffered State interests”); Frank, 17 F. Supp. 3d at 848, 851 (finding that 

Dr. Minnite’s testimony “confirms” the “exceedingly tiny” rate of voter-impersonation fraud in 

Wisconsin); Applewhite, 2014 WL 184988, at *57 (“Professor Minnite opined that ‘voter fraud is 

exceedingly rare in Pennsylvania.’ . . .  This Court finds Professor Minnite’s opinions competent 

and credible and accepts her as an expert on voter fraud issues . . . .”); DNC, 671 F. Supp. 2d at 

607-08 (relying on, among other things, Dr. Minnite’s expert testimony on voter fraud in 

concluding that “in-person fraud is rare”); see also Crawford v. Marion Cty. Election Bd., 553 

U.S. 181, 227–229 (2008) (Souter, J., dissenting) (citing Dr. Minnite’s research for the 

proposition that in-person voter impersonation fraud would be readily detectible if it existed). 

Defendant ignores Dr. Minnite’s long history of qualified expert testimony and instead 

focuses on two cases where he claims courts have “excluded and disregarded” her testimony.  

Def. Br. at 2.  Those assertions are misleading at best.  First, Defendant suggests that the court in 

ACORN v. Bysiewicz, a thirteen-year-old case, rejected Dr. Minnite as unqualified to testify as an 

expert.  See id. at 2, 9.  That is incorrect.  The Bysiewicz court granted the defendants’ motion to 

exclude Dr. Minnite as an expert because the plaintiffs chose instead to offer Dr. Minnite as a 

fact witness.  Because the plaintiffs voluntarily withdrew her as an expert, they did not oppose 

the defendants’ motion.  413 F. Supp. 2d at 155 & n.5.  At no point did the court opine on 

whether she would have been properly characterized as an expert if she had not been withdrawn.  

To say she was excluded under these circumstances is accurate only in the most technical sense.     

Nor does NAACP v. McCrory support Defendant’s claim that Dr. Minnite is unqualified 

to testify as an expert.  In McCrory, Dr. Minnite offered expert testimony on voter fraud, which 
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the court accepted. 2  182 F. Supp. 3d at 441.  While the McCrory court concluded that her 

testimony had little legal relevance, it never questioned her qualifications or the admissibility of 

her methodology and expert opinions.3  Id. at 442-43.   

B. Dr. Minnite’s opinions are well within the scope of her expertise.   

In the face of Dr. Minnite’s clear qualifications to offer expert testimony on the incidence 

of voter fraud and non-citizen voting and registration, Defendant pivots to claiming that certain 

statements and discussions in two of Dr. Minnite’s reports4 are outside of her range of expertise.  

None of Defendant’s objections—which boil down to a hodge-podge of incorrect and/or vague 

and mischaracterizations and misstatements—have merit.   

1. Dr. Minnite is not offering expert testimony on election law. 

Defendant asserts that Dr. Minnite is not permitted to make certain identified (and 

unidentified) statements, taken out of context, claiming that they amount to expert opinions 

about election law.  But none of these statements are opinions about election law.  They are 

either factual premises on which Dr. Minnite’s bases some of her opinions or discussions of 

specific pieces of evidence of purported voter fraud and noncitizen registration, the analysis of 

                                                 
2 Although Defendant cites the McCrory preliminary injunction order, see Def. Br. at 2 

(citing McCrory court’s January 15, 2016 order), Plaintiffs assume he meant to refer to the trial 
ruling.  But the court’s decision to admit and hear Dr. Minnite’s testimony at trial despite giving 
her expert testimony little weight during the preliminary injunction stage further undermines any 
suggestion that the court found her testimony inadmissible.  See 182 F. Supp. 3d at 441-43.  

3 This Court has previously recognized the limited application of the McCrory court’s 
findings with respect to Dr. Minnite in this case.  Fish, 189 F. Supp. 3d at 1118 n.28. 

4 Defendant states that Dr. Minnite prepared three reports in this case, omitting a fourth 
report, disclosed to Defendant on June 6, 2016 and attached hereto as Exhibit D (“Minnite von 
Spakovsky Rebuttal”).  See Pls.’ Notice of Service of Rebuttal Expert Designation & Reps., ECF 
No. 167.  Insofar as Defendant makes any additional argument in his reply specific to this fourth 
report, Plaintiffs respectfully request that any such arguments be struck.  See Coleman v. BG 
Maint. Mgmt. of Colo., Inc., 108 F.3d 1199, 1205 (10th Cir. 1997) (“Issues not raised in the 
opening brief are deemed abandoned or waived.”).  If the Court permits new arguments based on 
this fourth report, Plaintiffs request an opportunity to respond. 
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which is well within her area of expertise as a scholar of voter fraud.   

Defendant first suggests that Dr. Minnite cannot make the following uncontroversial 

statement:  “It is my understanding that all new applicants for driver’s licenses in Kansas must 

provide documentary proof of lawful presence in the United States in order to obtain a valid 

driver’s license or non-driver ID card, and that such documents will clearly identify driver’s 

license applicants either as citizens or lawfully-present non-citizens.”  Def. Br. at 5.  This is basic 

information that any Kansan seeking a driver’s license or non-driver ID card is expected to know 

or learn.  And Dr. Minnite—whose research into voter fraud and illegal voting has necessarily 

required her to understand voting registration process and requirements—is simply disclosing a 

factual premise on which she bases her opinion regarding the reason for the scant evidence of 

non-citizens fraudulently registering to vote when obtaining their driver’s licenses in Kansas.  

See Def. Ex. 1, Minnite Initial Rep., at 30-31.   

The same is true for Dr. Minnite’s discussion of other information regarding Division of 

Vehicles (“DOV”) procedures to which Defendant objects.  This type of disclosure and 

explanation is exactly what an expert is supposed to do.  See Fed. R. Civ. P. 26(a)(2)(B) 

(requiring expert witness to disclose “the basis and reasons” for opinions and “the facts or data 

considered by the witness in forming them”).  

Defendant next argues that Dr. Minnite is not qualified to discuss assertions regarding 

incidents of noncitizen registration and voting set forth in an affidavit by Bryan Caskey, claiming 

that each of her analyses amount to independent opinions, each requiring a different area of 

expertise he claims she does not have.  See Def. Br. at 5-6.  But Dr. Minnite is amply qualified to 

review Mr. Caskey’s assertions, as well as the underlying data on which he relies.  Through her 

extensive research into voter fraud and illegal voting using a widely accepted methodology, Dr. 
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Minnite has systematically and exhaustively studied and analyzed quantitative and qualitative 

sources of alleged voter fraud and illegal voting and registration of all types.  These analyses 

have been scrutinized, peer-reviewed, and accepted as reliable time and time again. 

One particular example Defendant uses illustrates just how off-base his claims are.  

Defendant argues that Dr. Minnite’s lack of expertise is somehow evidenced by her pointing out 

that in evaluating a match between a list of temporary driver’s licenses holders and the ELVIS 

database reported on by Bryan Caskey that “it would be helpful to know if any steps were taken 

to account for the possibility of misspellings.”  Id.  Far from revealing any lack of technical 

expertise, Dr. Minnite offered this observation—which says nothing about her understanding of 

ELVIS—as part of a larger discussion of the difficulties in “assessing the validity and reliability” 

of Mr. Caskey’s findings based on a match for which Mr. Caskey provided “no detailed 

explanation.”  Def. Ex. 3, Expert Report of Lorraine C. Minnite, dated March 15, 2017, ECF No. 

436-3 (“Minnite Richman Rebuttal”), at 16-17.  Identifying gaps or flaws in evidence that 

purports to prove a phenomenon being evaluated is exactly what a good expert does.  And 

evaluating evidence of purported incidences of noncitizen registration and voting is exactly the 

endeavor to which Dr. Minnite has devoted close to seventeen years of scholarship—and about 

which she has been qualified to testify as an expert numerous times.   

2. Dr. Minnite’s opinions about the incidence of non-citizen voting and 
registration in Kansas are not legal conclusions. 

Plaintiffs do not dispute that “the ultimate legal issue of how many noncitizens registrants 

is substantial” for purposes of the test articulated by the Tenth Circuit “is an ultimate legal 

question” for this Court to decide.  Mem. & Ord. at 18, ECF No. 421.  Dr. Minnite’s conclusions 

regarding the scant evidence of voter fraud and non-citizen voting and registration, however, do 

not trespass on the Court’s ultimate legal determination; they are her factual descriptions of the 

Case 2:16-cv-02105-JAR   Document 453   Filed 02/05/18   Page 12 of 22



12 

quantity and quality of empirical evidence, which the Court is free to independently evaluate 

under the Tenth Circuit’s test.  Contrary to Defendant’s claim, moreover, Dr. Minnite, carefully 

used the term “significance” rather than “substantial” in describing her opinion of the character 

of the evidence of non-citizen registration and voting in Kansas.  In fact, Dr. Minnite uses the 

term “substantial” in just one report: her rebuttal to Jesse Richman, wherein she uses the term to 

refute his repeated characterization of his estimates of non-citizen registration as “substantial.”  

See Def. Ex. 3, Minnite Richman Rebuttal.  Dr. Minnite’s careful use of the term “significance” 

is intentional because in her view, the term “substantial” refers to volume, while the term 

“significance” refers to importance.  Id. at 14-15.  In her opinion, non-citizen registration in 

Kansas is not an important problem given, among other things, her assessment that many of the 

instances of non-citizen registration appear to be isolated instances of error or confusion on the 

part of the voter and/or government employees.  See, e.g., Def. Ex. 1, Minnite Initial Rep., at 28-

30; Def. Ex. 2, Supplemental Report of Lorraine C. Minnite, dated April 12, 2016, ECF 436-2 

(“Minnite Suppl. Rep.”), at 3-5; Def. Ex. 3, Minnite Richman Rebuttal, at 18. 

3. Dr. Minnite offers non-duplicate testimony on non-survey aspects of 
Richman’s report. 

Defendant’s final objection to Dr. Minnite’s qualifications—an apparent attempt to 

prevent Dr. Minnite from rebutting aspects of the Richman report—rest on factually incorrect 

premises and should also be rejected. 

First, Defendant argues that Dr. Minnite cannot offer testimony on the Richman report 

because she is not an expert on survey data.5  But Dr. Minnite does not opine on Richman’s 

                                                 
5 Defendant misstates Dr. Minnite’s survey experience.  In addition to the survey training 

she received in a research methods course at Columbia University—taken well into her advanced 
degree studies—Dr. Minnite has professional and other academic experience designing and 
analyzing surveys, Pls. Ex. B, 06/02/16 Minnite Dep. at 23:7-25:17. 
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surveys and statistical analyses of those surveys.  Her rebuttal is confined to his discussion of 

non-survey evidence, including evidence related to information she previously reviewed in this 

case, and a DOV-created table created.  See Def. Ex. 3, Minnite Richman Rebuttal, at 1-15. 

Defendant also tries to exclude Dr. Minnite’s rebuttal to the Richman report by claiming 

that “Plaintiffs have already expressly identified Ansolabhere and Hersh as their only rebuttal 

witnesses to Richman.”  Def. Br. at 7.  Plaintiffs have done no such thing.  After receiving the 

Richman report, Plaintiffs disclosed, without any limitations on their testimony, three expert 

rebuttal witnesses: Drs. Minnite, Ansolabehere, and Hersh.  Pls. Notice of Service of Rebuttal 

Expert Designation and Reports, filed March 16, 2017, ECF No. 304; Pls. Ex. E, Pls.’ 

Designation of Expert Witnesses, dated March 15, 2017.  Dr. Minnite’s Richman rebuttal, 

moreover, is not duplicative as she responds to aspects of Richman’s report not discussed by Drs. 

Ansolabehere or Hersh, see Def. Ex. 3, Minnite Richman Rebuttal, at 8-15, and offers opinions 

not articulated by them, see id. at 2-8, 11-12.  

II. DR. MINNITE’S OPINIONS ARE BASED ON A SOUND METHODOLOGY AND 
ARE RELIABLE. 

Dr. Minnite’s conclusions about the incidence of non-citizen voting and registration are 

drawn from established research methods common to the social sciences that bear all the 

requisite indices of reliability to support their admissibility under the Federal Rules.   

Under Daubert, a court assesses the reliability of expert testimony by considering: “(1) 

whether the theory used can be and has been tested; (2) whether it has been subjected to peer 

review and publication; (3) the known or potential rate of error; and (4) general acceptable in the 

scientific community.”  Mem. & Ord. at 17 (citing Daubert, 509 U.S. at 593–94).  With respect 

to nontechnical expert testimony, the analysis is flexible; not every factor is necessary and others 

may be considered.  Kumho, 526 U.S. at 141–42.  “Regardless of the specific factors at issue, the 
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purpose of the Daubert inquiry is always ‘to make certain that an expert . . . employs in the 

courtroom the same level of intellectual rigor that characterizes the practice of an expert in the 

relevant field.’”  Hoffman v. Ford Motor Co., 493 F. App’x. 962, 974–75 (10th Cir. 2012) 

(quoting Dodge v. Cotter Corp., 328 F.3d 1212, 1222–23 (10th Cir. 2003)). 

Dr. Minnite’s research methodology easily meets the Daubert standard.  Dr. Minnite uses 

a “mixed methods” methodology, utilizing “qualitative, quantitative, and archival research,” Def. 

Ex. 1, Minnite Initial Rep., at 8-9, “understand[ing] the limits of each source of data,” and then 

“triangulat[ing] them” to “look for a pattern across the sources” and “see if there’s an 

inconsistency in the patterns that you’re seeing,” Pls. Ex. B, 06/02/2016 Minnite Dep. at 42:6-

44:13.  This research methodology is common and widely accepted in the social science 

community and has been applied by Dr. Minnite repeatedly to the precise question that she 

evaluates in this case in publications subjected to peer-review and in expert testimony that 

numerous courts have accepted and credited.  And, because Dr. Minnite has made her search 

parameters transparent and meticulously documented her sources, her research is also replicable.  

See Def. Ex. 1, Minnite Initial Rep., at 8-9.  Defendant’s attempt to cast doubt on her opinions 

despite these hallmarks of reliability is, once again, based on mischaracterizations and 

misunderstandings and should be rejected. 

A. Dr. Minnite’s inclusion of news reports is consistent with a mixed methods 
methodology.  

In asking this Court to exclude Dr. Minnite’s opinions based on news reports, Defendant 

attempts to reduce Dr. Minnite’s opinions and analysis to a mere summary of newspaper articles.  

This misunderstands the mixed-methods methodology—relying on a triangulation of sources—

that Dr. Minnite applies in this case and in her peer-reviewed works.  Dr. Minnite’s opinions are 

drawn from her analysis of all the sources that she has reviewed, which is what a mixed methods 
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methodology requires.  Here, Dr. Minnite incorporated all her research on voter fraud since 2001 

and expanded that research to focus on Kansas-specific evidence.  This supplemental research 

and analysis included a number of additional quantitative and qualitative sources—including 

purported evidence of non-citizen voting and registration originating from Defendant’s office, 

see Def. Ex. 1, Minnite Initial Rep., at 2-3, Apps. A, C-D—which Dr. Minnite expanded in later 

reports to include further sources provided by Defendant during discovery.  See Def. Ex. 2, 

Minnite Suppl. Rep., at 1-5; Pls. Ex. D, Minnite von Spakovsky Rebuttal; Def. Ex. 3, Minnite 

Richman Rebuttal.  As Dr. Minnite stated in explaining the mixed methods methodology, 

because “each source is incomplete” she “do[es]n’t ever rely on one source of data,” Pls. Ex. B, 

06/02/2016 Minnite Dep. at 42:6-44:17, and as is evident from the variety of sources that she 

analyzed across her four reports, she did not do so here.  To exclude Dr. Minnite’s assessment of 

one entire category of sources would hamper what is a wholistic analysis. 

In addition, relying on news reports in formulating expert opinion is not per se unreliable, 

particularly where, as here, news report are sources of “‘fact or data . . . of a type reasonably 

relied upon by experts’” in Dr. Minnite’s field, see Black v. M & W Gear Co., 269 F.3d 1220, 

1228 (10th Cir. 2001) (quoting Fed. R. Evid. 702).  Rather, their reliability—and admissibility—

depends on how they are evaluated and used.  Courts have admitted expert testimony where, as 

here, the expert uses news reports in conjunction with other primary and secondary sources and 

evaluates them critically.  See Katt v. City of New York, 151 F. Supp. 2d 313, 357 (S.D.N.Y. 

2001) (finding “interviews with police officers,” “hundreds of commission reports, research 

articles, scholarly journals, books and newspaper reports” constitute data “reasonably relied upon 

by experts in various disciplines of social science”).  Dr. Minnite’s systematic review of 

“[n]early 2,000 articles appearing in more than 20 different Kansas newspapers” and other news 
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sources spanning over two decades, which she triangulated with numerous other sources, 

including primary sources produced by Defendant, Def. Ex. 1, Minnite Initial Rep., at 3, Apps. 

A, C-D; Def. Ex. 2, Minnite Suppl. Rep., at 1-5; Pls. Ex. D, Minnite von Spakovsky Rebuttal; 

Def. Ex. 3, Minnite Richman Rebuttal, readily meets Daubert’s reliability standards. 

This Court’s opinion in State Farm Fire and Casuality Co. v. Bell, 30 F. Supp. 3d 1085 

(D. Kan. 2014), is not to the contrary.  In State Farm, the court excluded opinion on the rate of 

accidents caused by pedal error where the data relied upon came almost entirely from news 

reports, a source the expert’s own research indicated could be biased and incomplete with respect 

to the precise issue for which the expert was relying on those reports.  Id. at 1102.  Dr. Minnite, 

by contrast, did not rely on news reports to form an estimate, rate, or total number of voter fraud, 

and while she reasonably relied on new reports to discern patterns, she did not take any particular 

report at face value.  In fact, she expressly recognizes the need to consult a number of sources 

given that “each source is incomplete.”  Pls. Ex. B, 06/02/2016 Minnite Dep. at 42:6-44:13.  

B. The research on which Dr. Minnite’s opinions are based pre-dated this 
litigation. 

Defendant next claims that Dr. Minnite’s opinions are not reliable because Dr. Minnite 

amassed a wealth of expertise on voter fraud and illegal voting and registration after she testified 

as a lay witness in ACORN.  In doing so, Defendant suggests that any research conducted after a 

witness testifies cannot be “pre-litigation research” and thus does not have one of the hallmarks 

of reliability.  Def. Br. at 4.  If this were true, no expert witness could ever testify as an expert 

more than once based on the same body of research if she continued to work on that research 

after testifying.  This is illogical and misunderstands what the court in United Phosphorous Ltd. 

v. Midland Fumigant, Inc., 173 F.R.D. 675, 682 (D. Kan. 1997), meant by “pre-litigation 

research.”  The relevant inquiry is whether “‘the testimony proffered by an expert is based 
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directly on legitimate, preexisting research unrelated to the litigation’” in which the expert is 

currently testifying.  Id. (quoting Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311, 1317 (9th 

Cir. 1995)) (emphasis added).  Dr. Minnite’s research on the incidence of voter fraud and the 

illegal voting clearly meets that standard.6 

C. Dr. Minnite’s opinions are not based on speculation or psychoanalysis. 

Defendant next makes a series of assertions that appear to amount to an attack on her 

definition of voter fraud and a request to exclude Dr. Minnite’s opinions because they rely on 

speculation and/or psychoanalysis (which she is unqualified to give) on the intent or thought 

processes of voters.  Def. Br. at 9-10.  These claims should also be rejected. 

First, insofar as Defendant suggests that Dr. Minnite’s definition of voter fraud is a post-

hoc creation used to inappropriately narrow what could be considered voter fraud, see Def. Br. at 

10-11, he has it completely backwards.  In her initial report, Dr. Minnite sets forth a clear and 

lengthy explanation of why she defines voter fraud as “the intentional corruption of voting 

processes by voters.”  Def. Ex. 1, Minnite Initial Rep., at 8.  As Dr. Minnite explains, “the 

process of formulating precise definitions is critical in the social sciences because it allows 

accurate measurement of empirical phenomena,” and it also permits other scholars and readers of 

her research to track the phenomenon that she is studying and replicate her work.  Id. at 7.  This 

definition allows her to “break[] up the electoral process according to its various stages and the 

actors that participate” and to isolate the specific behavior that she studies: “the behavior of 

individual voters.”  Id. at 8.  And her emphasis on the importance of intent in her definition is not 

                                                 
6 Defendant also curiously objects to the fact that the opinions Dr. Minnite “espoused in 

this case have never been peer-reviewed.”  Def. Br. at 9 (emphasis in original).  While peer-
review of an expert’s theory or methodology from which she draws her opinions in a case is one 
hallmark of reliability under Daubert, the case says nothing about peer review of the specific 
opinions offered in a particular case.  If that were required, no expert being offered in this case 
could testify, with the possible exception of Dr. Ansolabehere.  
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some nefarious attempt to downplay voter fraud: it reflects the type of conduct that typically 

constitutes fraud in both legal and common parlance.  See id. at 7-8 & n.22.  Thus, when Dr. 

Minnite states “when it comes to non-citizens, the fraud we are concerned with is the intentional 

registering and/or voting by non-citizens who know they are ineligible to vote,” she is not 

explaining away reports of fraud but rather explaining how her definition of voter fraud extends 

to the specific context of non-citizens, the population that is of particular salience in this case. 

Second, Dr. Minnite’s opinions are not based on speculation or conjecture.  As noted 

many times, they are based on a systematic and comprehensive review of evidence of allegations 

voter fraud and non-citizen registration and voting in Kansas.7  And while Dr. Minnite does 

assess whether this evidence demonstrates behavior suggestive of intentional conduct, her 

assessment of what would constitute rational behavior is neither speculation nor psychoanalysis 

but the application of a well-accepted theory in economics and social sciences that individuals 

tend to act rationally.  See, e.g., McCutcheon v. Fed. Election Comm’n, 134 S. Ct. 1434, 1454 

(2014) (using concept of “rational actor” in dismissing likelihood of certain behavior).  

D. Dr. Minnite’s statement regarding voter eligibility and qualification is not 
incorrect. 

Defendant’s last argument is that Dr. Minnite’s testimony should be excluded as 

“inherent[ly] unreliab[le]”8 because of a “misstatement that goes to the crux of the case.”  Def. 

                                                 
7 Defendant also claims that other statements in Dr. Minnite’s Richman rebuttal are 

conjecture.  Def. Br. at 1-2.  But Defendant misrepresents the nature of her uncertainty: she 
points out that Richman does not, in one case, provide sufficient information to assess the 
reliability and validity or even the meaning of the data, see Def. Ex. 3, Minnite Richman 
Rebuttal, at 11 n.27, and, in the other case, that he did not sufficiently source his data, thus 
requiring her to make (and state) her assumptions given the omission, see id. at 11.   

8 Defendant also suggests that Dr. Minnite’s testimony is biased.  See Def. Br. at 4 & n. 
1; Def. Ex. 6, Wall Street Journal Screenshot, ECF. No. 436-6.  Plaintiffs reject any such 
suggestion, which is supported by a solitary Wall Street Journal article characterizing one of the 
organizations that has published reports by Dr. Minnite as a “liberal think tank.”  But, in any 
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Br. at 11.  But Dr. Minnite’s statement was not incorrect.  In listing examples of ineligible voters 

in one of her publications, Dr. Minnite stated that this list included “those disqualified by state 

law for a felony conviction or because they do not possess U.S. citizenship.”  Def. Ex. 8, Excerpt 

from The Politics of Voter Fraud, ECF No. 436-8.  In a footnote to this statement, Dr. Minnite 

went on to say: “Federal law does not require persons be U.S. citizens to vote, but all states do, 

as it is their constitutional prerogative to set citizenship as a condition for voter eligibility and 

qualification.”  Id.  Defendant claims that this latter statement “is simply wrong,” citing 18 

U.S.C. § 611.  But while this statute criminalizes voting by non-citizens in federal elections, it 

does not in fact require U.S. citizenship in order to vote (as Dr. Minnite wrote) and carves out 

particular exceptions where state or local law permits noncitizens to vote.  Id.  Even if this 

statement were incorrect, Dr. Minnite made no incorrect assumption in her analysis that would 

render her opinions “inherent[ly] unreliabl[e]”: she properly understood that U.S. citizenship is a 

voter qualification in every state.  In any event, any misstatement about federal law would more 

properly be grist for cross-examination rather than a basis for exclusion. 

CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that the Court deny 

Defendant’s Motion to Exclude Testimony of Lorraine Minnite. 

  

                                                                                                                                                             
event, the issue of bias “goes [to] the weight, and not the admissibility of h[er] opinion.”  Mem. 
& Ord. at 14. 
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IN THE UNITED STATES DISTRICT COURT FOR THE  
DISTRICT OF KANSAS 

 
STEVEN WAYNE FISH, et al., on behalf 
of themselves and all others similarly 
situated, 

) 
) 
) 

 

 )  
 Plaintiffs, )  
 ) Case No. 16-2105-JAR-JPO 
v. )  
 )  
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas, et 
al., 

) 
) 
) 

 

 )  
 Defendants. )  
 )  
 
DECLARATION OF SOPHIA LIN LAKIN IN SUPPORT OF PLAINTIFFS’ RESPONSE 

IN OPPPOSITION TO DEFENDANT’S MOTION TO EXCLUDE 
TESTIMONY OF LORRAINE MINNITE 

I, Sophia Lin Lakin, hereby declare under penalty of perjury that: I am a staff 

attorney with the Voting Rights Project of the American Civil Liberties Union Foundation 

and have been admitted pro hac vice as counsel for Plaintiffs in this matter.   

1. Attached hereto as Exhibit A is a true and correct copy of the Curriculum Vitae 

of Lorraine Carol Minnite, dated March 2017, and which was marked as Exhibit 2 in the March 

31, 2017 deposition of Lorraine C. Minnite. 

2. Attached hereto as Exhibit B are excerpts from a true and correct copy of the 

transcript of the June 2, 2016 deposition of Lorraine C. Minnite. 

3. Attached hereto as Exhibit C is a true and correct copy of the Declaration of 

Lorraine C. Minnite, executed on February 5, 2018, and Exhibit C-1 to the Declaration, a true 

and correct copy of a letter from Michael McGandy, Senior Editor and Editorial Director of 

Three Hills at Cornell University Press, to Lorraine C. Minnite, dated February 1, 2018.   
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4. Attached hereto as Exhibit D is a true and correct copy of the Rebuttal Report of 

Lorraine C. Minnite, Ph.D., executed on June 10, 2016.   

5. Attached hereto as Exhibit E is a true and correct copy of the Plaintiffs’ 

Designation of Expert Witness, dated March 15, 2017.   

6. Attached hereto as Exhibit F are excerpts from a true and correct copy of the 

transcript of the March 31, 2017 deposition of Lorraine C. Minnite. 

  

 I declare under penalty of perjury under the laws of the United States of America that 

the foregoing is true and correct. 
 

Executed this 5th day of February, 2018 

 Respectfully submitted,  

 /s/ Sophia Lin Lakin_______________________ 
 SOPHIA LIN LAKIN* 
 American Civil Liberties Union Foundation, Inc. 
 125 Broad Street, 18th Floor 
 New York, NY 10004 
 (212) 519-7836 
 slakin@aclu.org 
 
 /s/ Stephen Douglas Bonney_________________ 
 STEPHEN DOUGLAS BONNEY (#12322) 
 ACLU Foundation of Kansas 
 6701 W. 64th Street, Suite 210 
 Overland Park, Kansas 66202 
 (913) 490-4102 
 dbonney@aclukansas.org 
 
 Attorneys for Plaintiffs 
 
 *admitted pro hac vice 
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CERTIFICATE OF SERVICE 
 

I, the undersigned, hereby certify that on the 5th day of February, 2018, I electronically 

filed this Declaration of Sophia Lin Lakin in Support of Plaintiffs’ Response in Opposition 

to Defendant’s Motion to Exclude Testimony of Lorraine Minnite using the CM/ECF 

system, which automatically sends notice and a copy of the filing to all counsel of record. 

       /s/ Stephen Douglas Bonney   
       STEPHEN DOUGLAS BONNEY (#12322) 
        

Attorney for Plaintiffs        
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ORAL DEPOSITION OF LORRAINE C. MINNITE, PhD, 6/2/2016

         IN THE UNITED STATES DISTRICT COURT
              FOR THE DISTRICT OF KANSAS

  STEVEN WAYNE FISH, et al.,
           Plaintiffs,
      V.                    Case No. 16-2105-JAR-JPO

  KRIS KOBACH, in his
  official capacity as
  Secretary of State for the
  State of Kansas, et al.,
           Defendants.
  __________________________

  CODY KEENER, et al.,
           Plaintiffs,
      V.                    Case No. 15-9300-JAR-JPO

  KRIS KOBACH, in his
  official capacity as
  Secretary of State for the
  State of Kansas, et al.,    CASES CONSOLIDATED FOR
           Defendants.              DISCOVERY

            Oral deposition of LORRAINE

  C. MINNITE, PhD, taken at the law

  offices of DECHERT LLP, 2929 Arch

  Street, 21st Floor, Philadelphia,

  Pennsylvania, on Thursday, June 2,

  2016, commencing at 9:50 a.m., before

  Dianna R. Pugliese, a Registered

  Merit Reporter, Certified Realtime

  Reporter, Certified Shorthand

  Reporter-NJ, and Notary Public,

  pursuant to notice.
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  1   Exhibit 1.  This is your expert

  2   report and all the exhibits -- all of

  3   your appendices to the expert report.

  4             (Exhibit Minnite-1 was

  5   marked for identification.)

  6   BY MR. ROE:

  7       Q.   I first want to go through,

  8   I want to get some background on your

  9   work.

 10            So what's your current

 11   occupation?

 12       A.   I am a associate professor

 13   in the Department of Public Policy

 14   and Administration at Rutgers

 15   University in Camden, New Jersey.

 16       Q.   And what do you do in that

 17   position?

 18       A.   I teach courses,

 19   undergraduate and graduate courses,

 20   through the PhD program.

 21       Q.   What courses do you teach?

 22       A.   I teach courses on policy

 23   analysis, on poverty, on a variety of

 24   issues on urban studies, community
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  1   development.

  2       Q.   What is policy analysis?

  3       A.   Well, policy analysis is a

  4   professional field that trains people

  5   to analyze public policy using a

  6   variety of methods, qualitative and

  7   quantitative methods.

  8       Q.   When you say trains to

  9   analyze public policy, what do you

 10   mean?

 11       A.   Well, public policies are

 12   policies that are created through the

 13   governmental process.  So that

 14   includes policies that are created by

 15   government agencies, at all levels of

 16   government, and -- or it could also

 17   include even looking at legislation,

 18   the way legislation creates public

 19   policy.

 20            And the analysis of public

 21   policy is a discipline.  It's a

 22   field.

 23            It has people who are

 24   practitioners and trained at the PhD
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  1       A.   My dissertation was on

  2   reapportionment in New York City.

  3       Q.   Okay.  All right.  Let's go

  4   to Other Employment.

  5            Research director at

  6   Project Vote.  What did you do there?

  7       A.   I tried to coordinate

  8   research projects for Project Vote,

  9   which is a national nonpartisan,

 10   nonprofit organization that focuses

 11   pretty exclusively on trying to find

 12   ways to expand political

 13   participation, electoral

 14   participation of low-income

 15   Americans.

 16            So they wanted somebody

 17   with a PhD to help design research

 18   projects for them so that they could

 19   learn about what would work to try to

 20   expand participation among low-income

 21   Americans.

 22       Q.   Did you do any research

 23   projects with them?

 24       A.   Yes.
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  1       Q.   What were your research

  2   projects you did?

  3       A.   I did a wide variety of

  4   things.  One of the things I did was

  5   a survey, a telephone survey, for

  6   them.

  7       Q.   When you say -- what do you

  8   mean you did a telephone survey?

  9       A.   I designed a survey

 10   research project for them.  And,

 11   you know, I designed it, I

 12   administered it.  We -- we hired a

 13   survey research firm to actually do

 14   the phone calling, but we super -- I

 15   supervised it.  I analyzed the data.

 16   I wrote the reports.

 17       Q.   So you designed the --

 18   you're saying you wrote the

 19   questions; is that correct?

 20       A.   Yes.

 21       Q.   Okay.

 22       A.   Yes, I have training in

 23   survey research as well.  And that

 24   was --
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  1       Q.   What training?  Sorry.

  2       A.   I did some work when I was

  3   the associate director of the Center

  4   for Urban Research.

  5       Q.   What kind of training do

  6   you have on survey research?

  7       A.   I have training through a

  8   course at Columbia.

  9            And also when I was the

 10   associate director of the Center for

 11   Urban Research and Policy at the

 12   School of International Public

 13   Affairs, I worked very closely with

 14   Robert Shapiro, who's a professor of

 15   political science at Columbia, who is

 16   an expert on public opinion and

 17   survey research.

 18       Q.   What's the name of the

 19   course at Columbia?

 20            Sorry.  What was the name

 21   of the course at Columbia?

 22       A.   I think it -- I can't

 23   remember exactly.  It was a research

 24   methods course, but I don't remember
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  1   saying?

  2       A.   Well, that's --

  3             MS. LAKIN:  Objection.

  4   Mischaracterizes her testimony.

  5             But you can answer.

  6             THE WITNESS:  I'm saying,

  7   if -- you know, when I look -- again,

  8   as a social scientist, when I go to

  9   look for fraud and, you know, we

 10   can have -- we can -- if you want, I

 11   can talk more about the methodology,

 12   but -- because I don't ever rely on

 13   one source of data.

 14             All sources are going to be

 15   incomplete.  So the methodological

 16   approach is to look at as many

 17   sources as possible to -- and even

 18   look at the allegations.

 19             You know, why do people

 20   think there's a lot of voter fraud?

 21   Take each incomplete source and look

 22   for a pattern across those sources.

 23             And if you had one source

 24   that was saying -- that was
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  1   indicating there was a lot of

  2   problems with it, for example, a lot

  3   of arrests and no prosecutions and no

  4   other evidence anywhere else, you

  5   have to dig into that and find out

  6   why there's an inconsistency there.

  7             So that's called a --

  8   that's part of what's called a mixed

  9   methods approach, is to take

 10   different sources of data and

 11   understand the limits of each source

 12   of data, and then to, in effect,

 13   triangulate them and see if there's

 14   an inconsistency in the patterns that

 15   you're seeing.

 16             And always understanding

 17   that each source is incomplete.  So

 18   you're asking me about one source, I

 19   think, which is --

 20   BY MR. ROE:

 21       Q.   Okay.  Let's say there's

 22   multiple sources showing voter fraud.

 23   Would there be a likelihood there's

 24   other voter fraud?
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  1       A.   No.  That's -- that's why I

  2   feel that my methodology allows me to

  3   confidently say it's rare because it

  4   is not -- there is no inconsistency

  5   when I look at criminal justice

  6   statistics --

  7       Q.   Okay.

  8       A.   -- when I talk to experts,

  9   when I've now done these more

 10   intensive recent cases because of the

 11   litigation I've been involved in,

 12   when I look at official statistics,

 13   like I did here in Kansas.

 14       Q.   Okay.  When you say "rare,"

 15   what do you mean by "rare"?  Is

 16   there -- can you quantitate -- can

 17   you quantify rare?

 18       A.   No, I don't -- I don't --

 19   I try not to quantify it.  Sometimes

 20   I'm asked specifically could you put

 21   a number on that?

 22            And I think a reasonable

 23   way of doing it, because you're

 24   talking about votes and there are
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IN THE UNITED STATES DISTRICT COURT FOR THE  
DISTRICT OF KANSAS 

 
STEVEN WAYNE FISH, et al., on behalf 
of themselves and all others similarly 
situated, 

) 
) 
) 

 

 )  
 Plaintiffs, )  
 ) Case No. 16-2105-JAR-JPO 
v. )  
 )  
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas, et 
al., 

) 
) 
) 

 

 )  
 Defendants. )  
 )  
 

DECLARATION OF LORRAINE C. MINNITE 

1. I, Lorraine C. Minnite, have personal knowledge of the matters stated in this 

Declaration and could and would competently testify to these facts.   

2. I am an associate professor in and presently the Chair of the Department of Public 

Policy and Administration at Rutgers University-Camden.  One of my areas of expertise is 

American Politics with a specialization in elections and the political process.  Specifically, I 

study the incidence and effect of voter fraud in American elections. 

3. I have been retained by the plaintiffs’ attorneys in the above-captioned matter to 

prepare reports concerning the incidence of voter fraud and non-citizen registration and voting in 

Kansas. 

4. In June 2010, Cornell University Press published The Myth of Voter Fraud, my 

full-length scholarly treatment on the subject of voter fraud.  

5. Prior to acceptance for publication by Cornell University Press, my manuscript 

was subjected to full peer review.  The process involved the assessment of my manuscript by two 
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external qualified academic reviewers, who provided positive reports as well as critiques that I 

responded to and/or addressed.  The manuscript was then presented first to the Editorial Board, 

and, following the Editorial Board’s approval of the book project, then to the Faculty Board, 

composed of members of the Arts and Sciences Faculty at Cornell University.  The Faculty 

Board approved the project and accepted my manuscript for publication.  

6. Once my manuscript was accepted, it was prepared for publication, which 

included, among other things, copyediting.   

7. On January 31, 2018, I contacted Cornell University Press to confirm this peer 

review process.  In response, Michael J. McGandy, Senior Editor and Editorial Director of Three 

Hills at Cornell University Press, sent me a letter for my dossier, dated February 1, 2018, 

confirming that my book The Myth of Voter Fraud was accepted for publication only after going 

through the three stage review process.  A true and correct copy of the letter is attached hereto as 

Exhibit C-1. 

 

I declare under penalty of perjury that the foregoing statements, including all statements 

in this Declaration, are true and correct.   

 
 Executed on February 5, 2018. 

   
           _________________________________________________________________________________________________________________________________________________________________________________ 

       Lorraine C. Minnite 
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C O R N E L L  U N I V E R S I T Y  P R E S S

Sage House, 512 East State Street, Ithaca, New York 14850 Phone (607) 277–2338, Fax: (607) 277–2374

Peter Wissoker

Editor

Pw87@cornell.edu

(607) 277-2338 x224

December 18, 2008

Lorraine Minnite, Assistant Professor

Department of Political Science

Barnard College

401 Lehman Hall

3009 Broadway

New York, NY 10027-6598

Dear Professor Minnite:

This is just a short note to let you know that the Cornell University Press Faculty Board 

unanimously approved your book for contract and publication today.  We will issue the contract 

in the first or second week of January.  Thank you for your hard work in getting the manuscript 

to this point.

My best,

Peter Wissoker
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REBUTTAL REPORT OF LORRAINE C. MINNITE, Ph.D. 
 

Fish v. Kobach, No. 2:16-cv-02105 
 

Introduction 
 
I have been asked to respond to the report by Defendant Kobach’s proffered expert Mr. Hans von 
Spakovsky.1  As detailed in my initial and supplemental reports, I found little evidence of voter 
fraud of any kind in Kansas, and that the available evidence does not support Defendants’ claim 
that non-citizen registration and voting are significant problems in the state.2  Mr. von Spakovsky 
presents no evidence rebutting any of my conclusions, and no evidence that causes me to revise, 
amend or otherwise change my conclusions.   
 
 
Overview of Mr. von Spakovsky’s Report 
 
The bulk of Mr. von Spakovsky’s report is devoted to a recitation of isolated incidents in which 
noncitizens may have registered or voted in a few states other than Kansas.  In my opinion it 
does not meet generally-accepted standards for social science research and would not pass peer-
review.  I can discern no methodological logic or approach in Mr. von Spakovsky’s compilation 
of examples of a handful of noncitizens making it on to the voter registration rolls or voting in 
the United States over the last thirty years.   
 
At the very least, a researcher must be held accountable for the factual basis of his or her 
conclusions.  Mr. von Spakovsky makes numerous factually unsubstantiated claims regarding an 
asserted “problem” of noncitizen registration and voting in Kansas and the nation.  To make 
matters worse, what constitutes a “problem” is never defined.  Mr. von Spakovsky offers no 
guidance regarding the scale, scope or severity of the problem, or even the degree to which from 
a policy perspective there might be a meaningful difference between illegal registration and 
voting by noncitizens (i.e., unintentional noncitizen registration and voting in violation of the 
law), and fraudulent registration and voting by noncitizens.   
 
Mr. von Spakovsky’s report stands in contrast to my own work in this case.  In my expert report 
I defined voter fraud as “the intentional corruption of the electoral process by voters.”  I 
explained the reasoning behind my definition, and why conceptual clarity is required for reliable 
empirical measurement in the social sciences.  I incorporated findings from my Cornell 

                                                 
1 Hans A. von Spakovsky, “Expert Report of Hans A. von Spakovsky” Fish v. Kobach, U.S. 
District Court, District of Kansas, No. 2:16-cv-02105, May 16, 2016 (Doc No. 128-1) 
(hereinafter “von Spakovsky Report”).   
2 See Lorraine C. Minnite, “Expert Report of Lorraine C. Minnite, Ph.D.,” Fish v. Kobach, U.S. 
District Court, District of Kansas, No. 2:16-cv-02105, February 25, 2016 (Doc. No. 20-9) 
(hereinafter “Minnite Expert Report”); and Lorraine C. Minnite, “Supplemental Report of 
Lorraine C. Minnite, Ph.D.,” Fish v. Kobach, U.S. District Court, District of Kansas, No. 2:16-
cv-02105, April 12, 2016  (Doc. No. 97-7) (hereinafter “Minnite Supplemental Report”). 
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University Press-published book, The Myth of Voter Fraud3 (selected as an “Outstanding 
Academic Title,” a distinction in scholarly publishing4), and conducted new research on the 
incidence of voter fraud in Kansas to update and focus my analysis on what is relevant in this 
case.  Consistent with the “mixed methods” research approach that is common in the social 
sciences, this research includes a systematic review of news reports in twenty Kansas newspapers 
and other Kansas-based news gathering operations such as the Associated Press’s Kansas State 
File; comprehensive reviews of documents produced by the Kansas Secretary of State’s Office, 
including analysis of data on noncitizen registration and voting; reviews of press releases and 
documents posted to the Kansas Attorney General’s Office website; and other primary sources of 
relevant information produced by Kansas governmental agencies for other litigation related to 
the present case, among other sources.  I explained why I believe the findings of the Kansas 
Secretary of State’s Office are dispositive with respect to my own conclusion that voter fraud, 
and especially fraud committed by non-citizens is rare in Kansas. 
 
Mr. von Spakovsky also makes assertions of his policy preferences in his report regarding 
documentary proof-of-citizenship laws.  These preferences reflect views he first expressed in 
writing nearly two decades ago,5 well before he conducted any of the research he now claims 
establishes his expertise on noncitizen registration and voting, and that serves as the foundation 
for the opinions offered in his report.  I conclude that Mr. von Spakovsky’s biases permeate his 
report, which is more a carefully curated collection of anecdotes than it is a careful and 
systematic evaluation of the appropriate empirical record of alleged noncitizen registration and 
voting in Kansas (or the nation). 
 
Lacking any grounding in fact or analysis, Mr. von Spakovsky nevertheless makes several 
arguments in his report in support of his position in favor of documentary proof-of-citizenship 
laws – for example, Mr. von Spakovsky argues that because in his view Kansas has a problem 
with noncitizens registering to vote and voting, documentary proof-of-citizenship requirements 
are “absolutely necessary.”  But because he does not define the meaning of “a problem,” we are 
left to conclude from the tales he tells and the ways he tells them that Mr. von Spakovsky 
believes any random incident of a noncitizen registering to vote, whether it occurs today or more 
than thirty years ago, justifies, indeed compels, laws that require eligible voters to provide 
documentary proof-of-citizenship to register to vote.   

                                                 
3 Lorraine C. Minnite, The Myth of Voter Fraud (Ithaca, N.Y.: Cornell University Press, 2010). 
4 The honor of being designated an “Outstanding Academic Title” is bestowed on only about ten 
percent of the roughly 7,000 academic titles reviewed by the American Library Association.  
They state: “This prestigious list reflects the best in scholarly titles reviewed by Choice and 
brings with it the extraordinary recognition of the academic library community.”  See 
http://www.ala.org/acrl/choice/outstanding.  
5 See Hans A. von Spakovsky, “Voter Fraud: Protecting the Integrity of Our Democratic System,” 
Issue Analysis, Georgia Public Policy Foundation, Inc., March 24, 1997, at p. 4 (“[A] way to 
prevent registrations by illegal aliens (or anyone registering under a false name) is to require 
registrants to show either birth certificates or naturalization papers, the same as is required when 
an individual applies for a passport.”); available at 
http://www.fec.gov/members/former_members/von_Spakovsky/articles/article19970324.pdf.  
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Mr. von Spakovsky also claims that there are no other tools available to election officials except 
requiring documentary proof-of-citizenship to prevent noncitizens from registering to vote; that 
documentary proof-of-citizenship laws are not “burdensome” for voters; and that polling data 
suggest Kansans can easily comply with the state’s documentary proof-of-citizenship 
requirements.  I take up only the first of Mr. von Spakovsky’s arguments concerning the 
“absolute necessity” of documentary proof-of-citizenship requirements,6 as it is germane to what 
I was asked to do in this case.  Mr. von Spakovsky’s other arguments in favor of documentary 
proof-of-citizenship laws are less relevant to the focus of my expert and supplemental reports on 
the incidence of voter fraud nationally and in Kansas. 
 
To respond to Mr. von Spakovsky’s report, I first review and comment on several cases of fraud 
or illegal registration or voting by noncitizens that both Mr. von Spakovsky and I address in our 
reports, in order to set the record straight.  I begin with the evidence from Kansas, and then 
briefly correct Mr. von Spakovsky’s misrepresentation of the 1996 California congressional race 
between Robert K. Dornan and Loretta Sanchez.  I then note Mr. von Spakovsky’s 
misrepresentation of the number of noncitizens on the voter rolls in Colorado.  Since Mr. von 
Spakovsky cites to published research on noncitizen voting by political science professor Jesse 
Richman, I elaborate on the brief critique of Richman’s work I presented in my initial report.  I 
then review highlights from the rest of Mr. von Spakovsky’s evidence in support of his main 
argument that documentary proof-of-citizenship registration requirements are “absolutely 
necessary” in order to show why this is a faulty conclusion. 
 
Non-citizen Registration and Voting Cases Discussed Previously 
 
Kansas 
 
Mr. von Spakovsky hardly mentions instances of illegal or fraudulent registration by noncitizens 
in Kansas.  Thus, he provides no empirical basis for his conclusion that requiring documentary 
proof-of-citizenship to register to vote in Kansas is “absolutely necessary.”7  This is simply his 
policy preference.8  In his single-spaced, nearly 19-page report, he spends less than half a page 

                                                 
6 von Spakovsky Report, 18. 
7 Ibid. 
8 As noted, Mr. von Spakovsky has been on record in published writings as strongly in favor of 
documentary proof-of-citizenship laws for almost twenty years.  While he was serving during the 
Bush Administration in the Justice Department’s Civil Rights Division, he published an article 
under the pseudonym “Publius” that advocated for documentary proof-of-citizenship to register 
to vote.  This was at a time when an Arizona documentary proof-of-citizenship law (Proposition 
200) was under preclearance review at the agency.  See Publius, “Securing the Integrity of 
American Elections: The Need for Change,” Texas Review of Law & Politics, 9:2 (Spring 2005): 
277-303; available at http://www.trolp.org/main_pgs/issues/v9n2/Publius.pdf.  Justice 
Department officials who served under Mr. von Spakovsky alleged that Mr. von Spakovsky 
rushed the law through preclearance, denying their requests for more time to review new 
evidence that had come to light concerning elderly native Americans who lacked birth 
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discussing the “problem” he says Kansas has with noncitizens registering to vote.  Drawing on 
some of the materials prepared and presented by the Kansas Secretary of State’s Office in this 
case,9 he cites just two facts that he claims establish the “problem” only a documentary proof-of-
citizenship requirement can solve. 
 
The first concerns “aliens who had registered to vote, some of whom had voted in multiple 
elections” in Sedgwick County.10  Here, I presume Mr. von Spakovsky is referring to the eleven 
such cases reported by Ms. Tabitha Lehman, the Elections Commissioner in Sedgwick County, 
Kansas, appointed by Secretary Kobach.11  I reviewed Ms. Lehman’s data, as recorded in a 
spreadsheet prepared by the Secretary of State’s office, in my expert and supplemental reports; 
subsequent to the filing of my reports, Ms. Lehman added a few cases to the spreadsheet, 
bringing the total number of noncitizens either registering or attempting to register to vote in 
Sedgwick County since 2003 to 25.12  I note that only three of the eleven people Ms. Lehman 

                                                                                                                                                             
certificates. See Greg Gordon, “Administration Pursued Aggressive Legal Effort to Restrict 
Voter Turnout,” McClatchy Newspapers, April 18, 2007, available at 
http://www.mcclatchydc.com/news/article24462820.html; and Greg Gordon, “Efforts to Stop 
‘Voter Fraud’ May Have Curbed Legitimate Voting,” McClatchey Newspapers, May 20, 2007; 
available at http://www.mcclatchydc.com/news/article24463966.html.  He continues to widely 
publish and advocate for his views in favor of documentary proof-of-citizenship requirements.  
For a few recent examples, see Hans A. von Spakovsky, “The Obama Administration Wants to 
Make Sure Non-Citizens Vote in the Upcoming Election,” National Review Online, February 21, 
2016; available at http://www.nationalreview.com/article/431676/obama-administration-
enabling-noncitizen-voting; Hans A. von Spakovsky, “Here Comes the 2013 Voter Fraud,” 
[Opinion] Wall Street Journal, October 27, 2014; available at http://www.wsj.com/articles/hans-
von-spakovsky-here-comes-the-2014-voter-fraud-1414450805; and Hans A. von Spakovsky, 
“No, New York Time, Requiring Proof of Citizenship to Vote Isn’t ‘Voter Suppression’,” 
Commentary on Elections, Heritage Foundation, March 24, 2014; available at 
http://www.heritage.org/research/commentary/2014/3/no-new-york-times-requiring-proof-of-
citizenship-to-vote-isnt-voter-suppression.  
9 Note 4 of von Spakovsky’s Report (p. 3) cites “…an April 2016 spreadsheet filed by the KSOS 
in this case and from declarations filed by the Office of the KSOS in the case of Kobach v. 
Election Assistance Commission, 6 F. Supp.3d 1252 (D. Kan. 2014).” 
10 von Spakovsky Report, 2. 
11 See “Deposition of Tabitha Lehman,” U.S. District Court for the District of Kansas, No. 2:16-
cv-21-5, April 6, 2016, including exhibits.  Attached to Exhibit 1, Ms. Lehman’s March 29, 2016 
Declaration in this case, is a spreadsheet of eighteen noncitizens who registered or attempted to 
register to vote in Sedgwick County since 2003.   
12 Apparently, over the six weeks or so following the execution of her declaration, Ms. Lehman 
added an additional seven cases to the spreadsheet.  The updated spreadsheet of 25 cases was 
then presented to the Court at the Preliminary Injunction hearing in this case.  See “Sedgwick 
County, Kansas, Aliens Who Registered Prior to 1/1/2013 or Were Successfully Prevented from 
Registering after 1/1/2013,” Spreadsheet Prepared by Kansas Secretary of State’s Office, 
(Amended April 2016).  The incremental additions to the Sedgwick spreadsheet do not affect the 
conclusions stated in my expert or supplemental reports. 
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identified as having gotten registered to vote prior to 2013 (and the adoption of the S.A.F.E. Act) 
actually cast ballots.13  I concluded that both the evidence and reason suggest that voter 
confusion and/or human error by elections or DMV officials can not be ruled out as explanations 
for how a handful of ineligible people got registered or voted in Sedgwick County in recent 
years.14   
 
Mr. von Spakovsky appears to be in agreement with my assessment.  He concedes that human 
error “exists in every bureaucracy,”15 recognizing that with respect to Department of Motor 
Vehicle personnel, “whether it is because they are distracted by their other duties or 
overwhelmed by their workload, DMV clerks are not always as careful as they should be in 
making sure that individuals who are not citizens are also not registering to vote when they 
obtain a drivers license.”16 He goes on to claim: 
 

and that is when aliens honestly admit they are not citizens, unlike some of the 
DMV cases cited where the alien falsely asserted citizenship.  This can be seen in 
the evidence uncovered in Sedgwick County, Kansas, which shows that five of 
the eleven noncitizens who successfully registered to vote did so in-person at a 
state DMV office; eleven of the 14 who attempted to register but were prevented 
by the documentary proof-of-citizenship requirement did so at a DMV office.17  

 
Channeling Secretary Kobach, Mr. von Spakovsky suggests that the 25 noncitizens who were 
registered or may have attempted to register to vote in Sedgwick County are just the “tip of the 
iceberg.”18  Secretary Kobach has been using this phrase for years in his public statements 
misrepresenting the incidence of voter fraud and noncitizens registering and voting in Kansas.  
For him as for Mr. von Spakovsky, the small number of actual cases of noncitizens registering to 
vote or voting in Kansas are not to be judged for what they are – a small number of cases – but 
rather as the “tip of the iceberg” – where the iceberg is an alleged, submerged “massive” 
problem of noncitizens distorting electoral outcomes in the state.19  

                                                 
13 These individuals are marked Registrant #1463509, #1447321, and #5296846 on the April 
2016 version of the Sedgwick spreadsheet. 
14 See Minnite Supplemental Report, 4. 
15 von Spakovsky Report, 9. 
16 Ibid., 10. 
17 Ibid. 
18 Ibid., 3. 
19 See note 99, p. 30 of my expert report for a citation to Secretary Kobach using the phrase “tip 
of the iceberg” on an episode of Fox News’s nationally syndicated cable program, “The O’Reilly 
Factor,” that aired on October 16, 2015.  For another example, see the Secretary’s press release 
issued the same day (October 16, 2015) in response to Democratic Party presidential candidate 
Hillary Clinton’s criticism of Kansas’s documentary proof-of-citizenship law.  The press release 
quotes Secretary Kobach stating: “We have already identified more than 30 aliens who either 
successfully registered before our law went into effect, or attempted to register (and were 
stopped) after the law went into effect. And that’s just the tip of the iceberg.”  Kansas Secretary 
 

Case 2:16-cv-02105-JAR   Document 453-6   Filed 02/05/18   Page 6 of 17



 

 6 

 
The only other fact cited by Mr. von Spakovsky to document Kansas’s “problem” with 
noncitizen registration and voting concerns the results of matching the Kansas voter file to the 
Kansas Department of Revenue’s list of temporary driver’s license (“TDL”) numbers in 2009 
and 2010.  Mr. von Spakovsky states, “By comparing the state’s voter list to a DMV list of 
temporary driver’s license holders in 2009 and 2010, the Office of the Kansas Secretary of State 
(KSOS) discovered another 19 aliens who had successfully registered in Sedgwick County.”20 
 
Based on the sources Mr. von Spakovsky cites, this is not correct.  According to affidavits from 
Kansas Deputy Assistant Secretary of State Brad Bryant in the Kobach v. EAC case, the “19 
aliens who had successfully registered” were not exclusively registered in Sedgwick 
County.21  Bryant says in his October 22, 2013 affidavit that his office found thirteen alien 
registrants in 2009 based on a match to the DMV’s TDL list, and that, “The unlawful voter 
registrations were made in Finney, Johnson, Lyon and Sedgwick Counties.”22  Bryant then 
submitted a supplemental affidavit dated December 12, 2013, noting that the thirteen individuals 
were really twelve because one person had provided his naturalization number and presumably 
was a citizen when he registered to vote.  Bryant then states that matching the Kansas voter file 
to the 2010 TDL list produced another six possible non-citizens who were registered to vote, but 
he does not indicate where they were registered to vote.23 
 
To summarize, the 2009 and 2010 matches by the Kansas Secretary of State’s Office of the 
Department of Revenue’s TDL lists with the Kansas voter file identified eighteen possible 
noncitizens registered to vote in at least four counties, not, as Mr. von Spakovsky asserts, “19 
aliens who had successfully registered in Sedgwick County.”  In addition, it is possible that a few 
of these people are also included on the Sedgwick County list of eleven noncitizens who got 
registered to vote before 2013; according to the data compiled by Ms. Lehman as recorded in the 

                                                                                                                                                             
of State’s Office, Press Release, “Secretary Kobach Defends Safe Election Laws,” October 16, 
2015, http://www.sos.ks.gov/other/news_releases/PR_2015/NR_2015_10_16.pdf. 
20 von Spakovksy Report, 3. 
21 See Declaration of Brad Bryant ¶ 3, Kobach v. EAC, U.S. District Court for the District of 
Kansas, No. 5:13-cv-04095-EFM-DJW, October 22, 2013 (Doc. No. 19) (“Declaration of Brad 
Bryant”); Supplemental Declaration of Brad Bryant, Kobach v. EAC, U.S. District Court for the 
District of Kansas, No. 5:13-cv-04095-EFM-DJW, December 12, 2013 (Doc. No. 103) 
(“Supplemental Declaration of Brad Bryant”); see also Declaration of Brian Caskey ¶¶ 13-14,  
Cromwell v. Kobach, U.S. District Court for the District of Kansas, No. 2:15-cv-09300-JAR-
GLR, November 10, 2015 (Doc. No. 21-1).  State Elections Director Brian Caskey also provided 
an affidavit in this case in which he states that “the Secretary of State’s office identified nineteen 
other instances of aliens who successfully registered to vote.  The . . .group was identified by 
comparing the State’s voter rolls to an DMV list of temporary driver’s license holders in 2009 
and 2010.”  See Affidavit of Bryan Caskey ¶ 28, Fish v. Kobach, No. 2:16-cv-02105-JAR-JPO, 
March 29, 2016 (Doc. No. 59-3). 
22 Declaration of Brad Bryant ¶ 3. 
23 Supplemental Declaration of Brad Bryant ¶¶ 3-5. 
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latest version of the Secretary of State’s spreadsheet, six of the eleven were registered through 
the DMV.24   
 
1996 Dornan-Sanchez Congressional Contest 
 
The Dornan-Sanchez contest in the election for a U.S. House seat in California’s 46th 
congressional district is a touchstone for those who believe noncitizen voter registration fraud is 
a “massive” but largely invisible problem in the United States.  Mr. von Spakovsky cites it in his 
Heritage Foundation memos and commentaries and he mentions it again in his report.  However, 
he also omits critical details.  Referring to the U.S. House Oversight Committee charged with 
investigating Robert Dornan’s formal contest, he states in his report that:  
 

[T]he Committee’s investigation discovered 624 invalid votes by noncitizens who 
were present in the U.S. Immigration and Naturalization Service (INS) database, 
as well as another 124 improper absentee ballots.  The Committee found 
‘circumstantial’ evidence of another 196 noncitizens voting, but the Committee 
did not include the 196 in its tally of invalid votes.  Al though the election was not 
overturned, the Committee found that hundreds of votes had been cast illegally by 
noncitizens in just one congressional race.  And the investigation could not detect 
illegal aliens who were not in the INS records [italics in original].25 
 

As I detail in The Myth of Voter Fraud26, the Minority on the Committee’s Task Force issued its 
own report disputing the Committee’s majority conclusions.  Of the 624 alleged invalid votes, 
the Minority states, “To be charitable, this is a gross mischaracterization.”27  About half were 
citizens by the time they voted, though their registrations technically may have been improper 
for having been processed after most had successfully applied for citizenship, but before they 
had taken the oath of citizenship.28  Moreover, the Minority claimed that the finding of 624 
invalid votes by noncitizens rested on INS databases that, according to INS officials, had more 
than a 50 percent error rate.29  
 

                                                 
24 See “Sedgwick County, Kansas, Aliens Who Registered Prior to 1/1/2013 OR Were 
Successfully Prevented From Registering After 1/1/2013” (amended April 2016). 
25 von Spakovsky Report, 7. 
26 Minnite, Myth of Voter Fraud, 49-56. 
27 Ibid., 55. 
28 Ibid., 55-56. 
29 Minnite, Myth of Voter Fraud, 54.  The break up and reorganization of the Immigration and 
Naturalization Service into a new and much larger federal bureaucracy, the U.S. Department of 
Homeland Security following the September 11, 2001 attacks have much improved the federal 
government’s immigration-related databases, though there still is room for improvement.  See 
Doris Meissner, Donald M. Kerwin, Muzaffar Chishti, and Claire Bergeron, “Immigration 
Enforcement in the United States: The Rise of a Formidable Machinery,” Report in Brief, 
Migration Policy Institute, January 2013; available at www.migrationpolicy.org/pubs/pillars-
reportinbrief.pdf.  
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Multiple other investigations by state and local elections and law enforcement agencies ensued.  
For example, the Orange County District Attorney sought to build a criminal case against an 
immigrant rights group that assisted immigrants in naturalizing and may have mishandled voter 
registration forms.  The D.A. gathered evidence from over 300 interviews conducted by 40 
investigators and a review of 33,000 documents, however, a grand jury declined to bring a single 
indictment.30  On April 29, 1998, the California Secretary of State announced that the people 
identified by the Task Force as illegal, noncitizen voters in the 46th Congressional District 
election of 1996 would not be prosecuted for voter fraud, concluding that they had registered in 
error and not from criminal intent.31  
 
Mr. von Spakovsky does not mention these details because doing so blunts the thrust of what he 
wants to imply, which is what the loser in the election, incumbent Republican Robert Dornan, 
himself, said about it – that the race may have been “the first case in history where a 
congressional election was decided by non-citizens.”32  But even the Republican-dominated 
Committee did not find that to be the case. 
 
5,000 Noncitizens on the Voter Rolls in Colorado? 
 
Mr. von Spakovsky reports that “the former Colorado Secretary of State testified before 
Congress in 2011 that a check of the voter registration rolls against state DMV records found 
many noncitizens had registered and voted.”33  He also reports that in 2012, the Colorado 
attorney general sent a memorandum to the U.S. Department of Homeland Security stating a 
review of Colorado’s DMV records revealed “over 5,000 registered voters who have presented 
non-citizen documents during a driver’s license transaction’ that included ‘approximately 2,000 
voters who have voted.’”34 
 
This is an example of why Mr. von Spakovsky’s report is unreliable.  He puts two factually true 
statements together in a way that leaves the reader with an impression that is factually false 
because Mr. von Spakovsky fails to tell the whole story.  Mr. von Spakovsky cites Colorado 
Secretary of State Scott Gessler’s March 31, 2011 testimony before a congressional committee as 
the source of his story.  But, he fails to mention that Mr. Gessler, who ardently believes that 
Colorado “has a problem” with noncitizen voter fraud, was also “nearly certain” that only 106 of 
the 11,805 voters on his list were non-citizens (because the date documenting their non-
citizenship status was after their voter registration date).35   
 

                                                 
30 Minnite, Myth of Voter Fraud, 51. 
31 Ibid., 56. 
32 Ibid., 50. 
33 von Spakovsky Report, 8. 
34 Ibid. 
35 “The 2010 Election: A Look Back at What Went Right and Wrong,” Hearing, U.S. House of 
Representatives, Committee on House Administration, Statement of Colorado Secretary of State 
Scott Gessler, March 31, 2011; available at 
https://cha.house.gov/sites/republicans.cha.house.gov/files/03312011gessler_testimony.pdf.  
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I addressed the issue of Colorado’s alleged 11,805 noncitizen registered voters in my initial 
report.  As I discuss there, “after skeptics asked for the underlying information, staffers [in the 
Secretary of State’s office] then used a federal database to check the names, and dramatically 
whittled the 11,805 number of potential non-citizens [sic] voter registrants down to 155.”36  Only 
two of the 155 people Secretary Gessler’s office referred to local prosecutors for further 
investigation were ever charged with illegal voting, resulting in a single conviction.37 
 
Richman et al. Study 
 
Mr. von Spakovsky cites recent research by Old Dominion University political science professor 
Jesse T. Richman and colleagues, who estimate that 6.4 percent of all noncitizens in the United 
States voted in 2008, generating 1.2 million illegal votes.38  Prof. Richman’s 2014 study quickly 
gained attention, both in the popular press and among scholars because his findings, if true, are 
certainly cause for concern.39  I wrote an extensive rebuttal of Prof. Richman et al.’s research for 
an expert report in a recent voting case in the Eastern District of Virginia.40  I outlined two large 
methodological problems with the Richman et al. study.  One concerns problematic wording of 
questions in the main source of data analyzed by Richman et al., the Cooperative Congressional 
Election Study (“CCES”).  In the interest of space, I refer the reader to my Lee report for further 
discussion of this issue. 
 
The second concerns the strong likelihood that the handful of noncitizen respondents Richman et 
al. identify in the CCES data as having cast ballots in 2008 (N=5) and 2010 (apparently, none)41 

                                                 
36 Minnite Expert Report, 24. 
37 Brandon Johansson, “Gessler Voter Sting Nets 1 Conviction Despite Accusation of 
Widespread Fraud,” Aurora Sentinel, March 13, 2015; available at 
http://www.aurorasentinel.com/news/gessler-voter-sting-nets-1-conviction-despite-accusation-
widespread-fraud/.  For more on the district attorney investigations, see Charles Ashby, “The 
Gessler 155: Zero Prosecutions of People Secretary of State Says Voted Illegally,” The [Grand 
Junction, Colorado] Daily Sentinel, November 16, 2013; available at 
http://www.gjsentinel.com/news/articles/the-gessler-155-zero-prosecutions-so-far-of-people.  
38 von Spakovsky Report, 6 (citing Jesse T. Richman, Gulshan A. Chattha, and David C. Earnest, 
“Do Non-citizens Vote in U.S. Elections?” Electoral Studies 36 (2014), 153. 
39 In response to the uproar, Richman and Earnest penned an early defense of their research 
methodology and findings in a Monkey Cage blog post at the Washington Post.  See Jesse 
Richman and David Earnest, “Do Non-Citizens Vote in U.S. Elections? A Reply to Our Critics,” 
Washington Post, November 2, 2014; available at 
https://www.washingtonpost.com/blogs/monkey-cage/wp/2014/11/02/do-non-citizens-vote-in-u-
s-elections-a-reply-to-our-critics/t  
40 The critique of Richman et al. that follows is excerpted and amended from that report.  See 
Lorraine C. Minnite, Reply to Defendants’ Rebuttal Expert Reports, Barbara H. Lee et al. v. 
Virginia State Board of Elections, et al., U.S. District Court for the Eastern District of Virginia, 
No. 3:15-cv-357, January 15, 2016. 
41 See Table 2 (p. 152) in Richman et al., “Do Non-citizens Vote?” 
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were in fact citizens misclassified in the survey as noncitizens, throwing into strong doubt the 
validity of their conclusions.  
 
For the 2008 election, Prof. Richman concludes from his statistical findings that “the number of 
non-citizen voters . . . could range from just over 38,000 at the very minimum to nearly 2.8 
million at the maximum,”42 a careless statement based on faulty science.  As Stephen 
Ansolabehere and his colleagues explain, the CCES is not designed to sample noncitizens.43  
Prof. Ansolabehere should know.  He created the CCES in 2006, and continues to serve as a 
Principal Investigator and manager of the project.44   
 
Because Prof. Richman relies on a data source that is explicitly not designed to measure what he 
wants to measure, according to Prof. Ansolabehere and colleagues, Richman et al.’s paper 
“presents a biased estimate of the rate at which non-citizens voted in recent elections.” 45  
Specifically, they explain: 
 

The results, we show, are completely accounted for by very low frequency 
measurement error; further, the likely percent of non-citizen voters in recent U.S. 
elections is 0. . . .  Richman and colleagues offer interpretations of their results 
based on predicted vote rates of non-citizens and the share of that group of all 
voters.  Their calculations incorrectly assume that the validated vote of those who 
reported being non-citizens each year is an unbiased estimate of actual non-citizen 
voting rates.  Our analysis indicates that all of those cases are nearly certainly 
citizen voters who are misclassified as being non-citizens.  Hence, their predicted 
vote rates of non-citizens in fact reflect the behavior of citizens.46 (Emphasis 
added). 

 
Here we have the creators of the data Richman et al. rely on reporting in the same journal that 
published the Richman et al. 2014 article that Richman et al.’s methods are unreliable and their 
conclusions erroneous. 
 
Richman, of course, disagrees, but the defense he provides is unpersuasive.  Are respondents’ 
self-identification as noncitizens accurate?  In their 2014 article, Richman et al. dispute what 
Ansolabehere et al. later conclude: that they likely are not, asserting, “we think that the vast 
majority of those who said they were non-citizens were in fact non-citizens . . . .”47  Richman et 

                                                 
42 Richman et al., “Do Non-citizens Vote?,” 152. 
43 Stephen Ansolabehere, Samantha Luks, and Brian F. Schaffner, “The Perils of Cherry Picking 
Low Frequency Events in Large Sample Surveys,” Electoral Studies 40 (2015): 409-410. 
44 One co-author of the critique of the Richman et al. article, Prof. Brian Schaffner, is also a 
Principle Investigator of the CCES.  The third co-author, Samantha Luks, is a Managing Director 
and statistical expert at YouGov, the Internet survey firm that designs and conducts the Internet-
based CCES. 
45 Ansolabehere et al., “The Perils of Cherry Picking,” 409-410. 
46 Ibid.  
47 Richman et al., “Do Non-citizens Vote?,” 150. 
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al.’s reasoning is based on the claim that, “We demonstrate that self-reported non-citizens who 
voted had similar racial, geographic, and attitudinal characteristics with non-citizens who did not 
vote, and that as a whole the non-citizens in our sample had racial, attitudinal, and geographic 
characteristics consistent with their reported non-citizen status.”48 
 
But Richman’s speculative assertions do not hold up under the withering critique of 
Ansolabehere et al. which goes to the issue of scientific and survey measurement error, not 
whether it is reasonable to guess that because a tiny fraction of survey respondents who self-
report noncitizen status “look alike,” there are no errors in the data.  Mr. von Spakovsky ignores 
the science and the controversy concerning the Richman et al. study, and simply reports its 
discredited findings. 
 
 
Evaluation of Other Evidence in Support of von Spakovsky’s Main Argument for the 
‘Absolute Necessity’ of Documentary Proof-of-Citizenship to Register to Vote 
 
As noted above, most of Mr. von Spakovsky’s report is a hodgepodge of isolated incidents 
dating back more than three decades.  Most of these he has cited numerous times in his memos 
for the Heritage Foundation49 and presented in testimony before various legislative bodies.50  The 
incidents can be grouped as follows: 1) noncitizens who are likely confused about their eligibility 
to vote in U.S. elections, as evidenced by the fact that they self-report their voting or registration 
at the time of their naturalization; 2) examples of registered voters who claim they are 
noncitizens when called for jury duty; 3) problems at DMV offices; and 4) two examples of 
extensive and blatant election fraud ensnaring a few noncitizens, one in the 1982 gubernatorial 
election in Chicago, the other in a Compton, California mayor’s race in 2002, both involving 
vote-buying, absentee ballot fraud, ballot-box stuffing and gross official malfeasance. 
 
 

                                                 
48 Ibid. 
49 See, e.g., Hans von Spakovsky, “The Threat of Non-Citizen Voting,” Legal Memorandum No. 
28, Heritage Foundation, July 10, 2008; Hans A. von Spakovsky, “Where There’s Smoke, 
There’s Fire: 100,000 Stolen Votes in Chicago,” Legal Memorandum, Heritage Foundation, 
April 16, 2008; see also John Fund and Hans von Spakovsky, Who’s Counting? How Fraudsters 
and Bureaucrats Put Your Vote at Risk (New York: Encounter Books, 2012), chapter 5. 
50 With the exception of the three paragraphs on the Sedgwick County and Kansas TDL findings, 
the bulk of Mr. von Spakovsky’s discussion of fraud and illegal noncitizen registration and 
voting in states other than Kansas (see von Spakovsky Report, 3-10) closely tracks his testimony 
at a February 12, 2015 hearing before the U.S. House of Representatives’ Committee on 
Oversight and Government Reform’s Subcommittees on National Security, and Health Care, 
Benefits, and Administrative Rules.  See Hans A. von Spakovsky, “The President’s Executive 
Actions on Immigration and Their Impact on Federal and State Elections,” Testimony on Legal 
Issues, Heritage Foundation, February 27, 2015, available at 
http://www.heritage.org/research/testimony/2015/the-presidents-executive-actions-on-
immigration-and-their-impact-on-federal-and-state-elections.  
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Confusion and Mistakes  
 
Mr. von Spakovsky cites a number of cases from over a decade ago of noncitizens who got 
registered to vote and voted, but claimed confusion about their eligibility to vote, or that others 
had told them they were eligible to vote and they had mistakenly believed them.  Mr. von 
Spakovsky cites the cases of Anailin Reyes in Florida, Elizabeth Dag Um Keathley and 
Margarita Fitzpatrick in Illinois, Mario Hernandez and Anthony Kimani.  Kimani was later 
found to have lied about his citizenship status, but most self-reported their mistakes when 
applying to change their immigration status or to naturalize.   
 
In my research, I have come across a number of cases like this, for example, when Rogelio 
Mejorada-Lopez, the manager of a gas station in Alaska, received a voter registration form in the 
mail, because he had applied for citizenship, he assumed he was eligible to vote and mailed back 
the form.  A few years later, he later pleaded guilty to illegal voting by an alien, however, the 
court appeared to recognize that Mr. Mejorada-Lopez had not voted with criminal intent, 
sentencing him to one year of probation, and recommending that “no removal proceedings take 
place and that this does not impede the defendant’s path to citizenship.”51 
 
It took nearly ten years to resolve one of the noncitizen cases Mr. von Spakovsky cites, that of 
Elizabeth Dag Um Keathley. Ms. Keathley, who married her U.S.-born husband John Keathley 
in the Philippines the year before she arrived in the United States in 2004, applied for a driver’s 
permit and state identification card at the Office of the Illinois Secretary of State, presenting her 
Philippine passport and K-3 visa,52 and clearly identifying herself as a citizen of the Philippines.  
She was asked by the deputy registrar if she wanted to vote.  She answered “yes,” believing that 
a government official would not give her the option to vote if it was prohibited by law.53  She 
received her voter registration card in the mail and voted in the 2006 congressional election.  
When she and her husband were interviewed by the U.S. Citizenship Immigration Service for her 
green card, she stated that she had voted.  Her application for permanent residency was denied 
and she was processed for deportation.54   

                                                 
51 See United States of America v. Rogelio Mejorada-Lopez, U.S. District Court in the District of 
Alaska, Judgment in a Criminal Case, Case No. 3:05-cr-00074-RRB, June 28, 2006.  In 2007, I 
shared some of my unpublished research on this case and others with reporters from the New 
York Times who tracked down several noncitizens, including Mr. Mejorada-Lopez, being 
prosecuted by the U.S. Department of Justice under the Ballot Access and Voting Integrity 
Initiative (mentioned by Mr. von Spakovsky and described in my initial report).  See Eric Lipton 
and Ian Urbina, “In 5-Year Effort, Scant Evidence of Voter Fraud,” New York Times, April 12, 
2007; http://www.nytimes.com/2007/04/12/washington/12fraud.html?_r=0.  
52 A K-3 visa is a nonimmigrant visa issued to immediate relatives of U.S. citizens so they can 
reside in the U.S. while their relatives’ applications for their permanent residence are processed. 
53 Joseph G. Lariosa, “Filipina Did Not Break Laws for Voting, Legal Scholar Says,” Mabuhay 
Radio!, April 5, 2011; available at http://www.mabuhayradio.com/miscellanews/filipina-did-not-
break-laws-for-voting-legal-scholar-says.  
54 Joseph G. Lariosa, “Filipina Grateful to her Lawyer for Winning Her Appeal,” Philippine 
Times, September 3, 2012; available at 
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Ms. Keathley lost her appeals before an immigration judge and the Board of Immigration 
Appeals, and petitioned the Seventh Circuit, arguing she should be absolved of legal 
responsibility for violating the law because she had received “official authorization” to do so 
when a state official with full knowledge of her non-citizenship status registered her to vote.  Ms. 
Keathley never misrepresented herself by claiming she was a U.S. citizen.   
 
Mr. von Spakovsky presents Ms. Keathley’s case as if she deliberately lied about her citizenship 
status so she could fraudulently vote.55  Remarkably, he cites the Seventh Circuit’s August 22, 
2011 opinion concerning the removal order in a manner that suggests he has not read it.  The 
Seventh Circuit ruled in her favor, deciding that “If the Immigration Judge (in Chicago) does 
credit Keathley’s statements about what occurred, the Department of Homeland Security should 
give serious consideration to withdrawing its proposal that she be declared inadmissible and be 
removed from the United States.”56 
 
While it is imperative that only eligible and qualified voters vote, and true that an unqualified 
person such as a noncitizen who casts a ballot casts an illegal ballot, as Mr. von Spakovsky 
acknowledges, mistakes can happen.57   
 
 
 
 
Jury Duty Lists and Problems at DMV Offices 
 
Mr. von Spakovsky cites a number of cases in which lists of persons excused from jury duty 
because they are not citizens are matched to voter files to surface discrepancies in the records.58 

                                                                                                                                                             
http://philippinetimesofsouthernnevada.com/featured/filipina-grateful-to-her-lawyer-for-
winning-her-appeal/.  
55 von Spakovsky Report, 4, 9-10. 
56 Keathley v. Holder, U.S. Court of Appeals for the Seventh Circuit, Petition for Review of 
Orders of the Board of Immigration Appeals, August 22, 2012, p. 6; available at 
http://www.courthousenews.com/2012/08/27/keathley.pdf. On remand, U.S. Department of 
Justice Immigration Judge Craig M. Zerbe found Ms. Keathley’s testimony credible and 
determined that a state official “…’did in fact check the boxes in the voter affidavit on 
Keathley’s behalf after pushing her to sign the form.’”  See Joseph G. Lariosa, “Non-U.S. 
Citizen Filipina, Who Voted, Gets Green Card,” Filipino Express, 28:28 (July 11-17, 2014), 7+; 
available at 
http://www.filipinoexpress.com/28/The%20Filipino%20Express%20v28%20Issue%2028.pdf.  
57 For more examples of non-citizens who have misunderstood voter eligibility requirements, see, 
Kirk Semple, “For Some Immigrants, Voting Is a Criminal Act,” New York Times, October 15, 
2010; available at http://www.nytimes.com/2010/10/17/nyregion/17voting.html.  See also Fatma 
Marouf, “The Hunt for Noncitizen Voters,” Stanford Law Review Online 65, October 31, 2012; 
available at http://www.stanfordlawreview.org/online/hunt-noncitizen-voters.  
58 von Spakovsky Report, 4-5, 8. 
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The same can be and is done with driver’s license files where DMVs might have evidence of 
citizenship and lawful presence.  But matched lists alone are not evidence of fraud or illegality.  
Discrepancies must be investigated as errors in the data are to be expected.59  At the very least, 
error in the administrative data to be matched must be taken into account, as it multiplies through 
the matching process when erroneous (i.e., mistyped) data is matched to erroneous (i.e., 
inaccurate) data using erroneous (i.e., unscientific) methods. 
 
Moreover, limitations in the data must be acknowledged and accounted for, as they may result in 
false positives.  For example, non-citizens who are registered to vote have been identified by 
matching jury duty excusal and DMV records to voter files, but so too have naturalized citizens 
who were not citizens when they obtained a driver’s license or were excused from jury duty, but 
who had become citizens by the time they registered to vote.60  In one of Mr. von Spakovsky’s 
examples, a local NBC television investigation identified nearly 100 individuals in two Florida 
counties who were excused from jury duty because they were not citizens and yet appeared to be 
registered to vote.61  Mr. von Spakovsky fails to report the follow-up story which appeared just 
five days after the initial news story he cites in his report.  The follow-up story reported that half 
of the 69 people who had been contacted by Lee and Collier County elections officials 

                                                 
59 There is an advanced statistical science of record linkage and list matching that incorporates 
probability theory, the construction and use of algorithms, data parsing and imputation strategies, 
and sophisticated methods for estimating error.  For an overview, see William E. Winkler, 
“Overview of Record Linkage and Current Research Directions,” Statistical Research Division, 
U.S. Census Bureau, Research Report Series, Statistics #2006-2, February 8, 2006.  See also 
Ivan P. Fellegi and Alan B. Sunter, “A Theory of Record Linkage,” Journal of the American 
Statistical Association, 64(328): 1183-1210; Wendy Alvey and Bettye Jamerson, eds. Record 
Linkage Techniques – 1997, Proceedings of An International Record Linkage Workshop and 
Exposition, March 20-21, 1997, Arlington, Virginia; 
http://fcsm.sites.usa.gov/files/2014/04/RLT97.pdf; and Peter Christen, Data Matching: Concepts 
and Techniques for Record Linkage, Entity Resolution, and Duplicate Detection (New York: 
Springer, 2014). 
60 While it is true that the federal government and most states rely heavily on voter registration 
lists to construct their jury wheels, exclusive reliance on voter registration lists has waned over 
the last several decades due to “fair cross-section” concerns about lower rates of voter 
registration among disadvantaged and minority populations.  See Gregory E. Mize, Paula 
Hannaford-Agor, and Nicole L. Waters, “The State-of-the States Survey of Jury Improvement 
Efforts: A Compendium Report,” National Center for State Courts, State Justice Institute, April 
2007; available at http://www.ncsc-
jurystudies.org/~/media/Microsites/Files/CJS/SOS/SOSCompendiumFinal.ashx.  Thus, a 
noncitizen with a driver’s license or who appears on certain tax rolls may appear in a jury wheel 
before he or she naturalizes and registers to vote.   
61 In another example of Mr. von Spakovsky’s carelessness with the facts, he states that the 
reporter identified “at least 100 individuals,” when the actual number was 97, and states that 
these 100 noncitizens were found to be registered to vote “in just one Florida county,” when in 
fact they appeared as registered voters in two Florida counties, Lee and Collier Counties. 
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questioning their citizenship status “provided documentation to verify citizenship.”62  Another 28 
had not responded to certified letters sent to their addresses.  Only a handful (eight at the time of 
the report) had been referred to local prosecutors for further investigation.63 
 
Notably, among the various examples of non-citizens identified on the voter rolls by matching 
lists to jury duty excusals, Mr. von Spakovsky fails to note that Kansas law requires state courts 
to forward the names of individuals called to jury service who request exemption because they 
are not citizens.  According to Kansas State Election Director Bryan Caskey, “To date, this 
method has not identified any aliens on Kansas’s voter rolls.”64 
 
Election Fraud in Chicago and Compton, California 
 
In my work I developed a precise definition of voter fraud that targets the behavior I am 
interested in researching – fraudulent and illegal behavior by voters – in a way that permits 
empirical investigation and measurement.  Mr. von Spakovsky does not define what constitutes 
fraud, nor does he distinguish fraud from illegal registration and voting.  He also lumps in stories 
of broader election fraud and corrupt practices by people with power, access to the 
administrative apparatus of elections, and compelling material self-interest in securing electoral 
outcomes in their favor.  Here I refer to Mr. von Spakovsky’s reference to a spectacular case of 
electoral corruption in a gubernatorial election in Chicago in 1982, and a fraudulent mayor’s race 
in Compton, California twenty years later (in 2002).65   
 
In both cases, there were a handful of noncitizens who participated in the conspiracy to rig the 
elections, however, neither case was perpetrated by non-citizens, and the fact that a handful of 
non-citizens voted was the least of the problems.  To more carefully explain the circumstances of 
these two elections would lengthen my report considerably.  For this reason, but more 
importantly, because of the remoteness of these two cases from the issues in Kansas and in this 
litigation, I dismiss them as irrelevant.  I would like to point out, however, that the inclusion of 
misleading extraneous material of this kind is another example of why Mr. von Spakovsky’s 
report is unreliable as a foundation for his conclusion that documentary proof-of-citizenship laws 
are “absolutely necessary” to the integrity of the electoral process.  He has misdiagnosed the 
problem and therefore, misunderstands what constitutes a solution. 
 
 

                                                 
62 “Illegal Voting Story Sparks Criminal Investigation,” NBC-2, February 17, 2012; 
http://www.nbc-2.com/story/16961885/nbc2-investigation-sparks-criminal-investigation.  
63 For the most extensive and documented investigation of the outcome of the cases alleged in 
the NBC-2 reporting and a simultaneous list of 107 alleged non-citizens compiled by the Florida 
Secretary of State’s office, 92 of which were recorded as on the voter rolls in Lee and Collier 
Counties, see Ernest A. Canning, “’The Debate Is Over’: FL’s ‘Non-Citizen’ Voter Purge Has 
Been a Spectacular, Disenfranchising Failure,” bradblog.com, July 25, 2012; available at 
http://bradblog.com/?p=9412&print=1.  
64 Affidavit of Bryan Caskey ¶ 30. 
65 von Spakovsky, 6, 8. 
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Conclusion 
 
Defendant Kobach’s proffered expert, Mr. Hans A. von Spakovsky, writes that he has “been 
asked to provide an opinion on the problem of illegal registration and voting by noncitizens in 
Kansas and the rest of the nation and whether it is necessary to require proof of citizenship to 
remedy this problem.”66  His opinions are 1) “The United States has a substantive problem with 
noncitizens being able to easily register and vote in our election – whether they do so 
intentionally or not – with little chance of detection or event prosecution when they are 
detected;”67 2) “Kansas clearly has had a problem with noncitizens registering to vote despite the 
citizenship question and oath on the voter registration forms prior to the January 1, 2013 
effective date of its proof-of-citizenship requirement . . .”;68 and 3) “requiring documentary proof 
of citizenship is absolutely necessary” in Kansas and the nation.69 
 
Mr. von Spakovsky’s opinions, however, are not supported by the evidence he brings to bear in 
his report.  First, he repeatedly asserts there is “a problem” with noncitizens registering to vote 
and voting, however, he never defines the scale or scope of what he means by “a problem.”  As a 
result, a review of the anecdotes and cases he presents in his report suggests that as little as one 
case of a noncitizen getting registered – whether fraudulently or by mistake, thirty years in the 
past or just ten years ago – constitutes “a problem” that justifies imposing a documentary proof-
of-citizenship requirement on the entire electorate.  Mr. von Spakovsky barely discusses Kansas; 
in fact, notably absent in his distorted picture of fraudulent, illegal alien registration and voting is 
any concern at all for the thousands of actual eligible voters in Kansas whose registration 
applications were “suspended” and some purged because they have been unable to furnish the 
necessary documents.  His reasoning is upside down. 
 
Moreover, the stories he does tell are often incomplete and misleading.  Mr. von Spakovsky is 
intentional in his choice of stories, not systematic or analytical as is expected in the social 
sciences.  His biases in favor of his given policy preferences are evident throughout his report.  
There is no discernible method or logic to the assemblage of examples he includes.  As  
distortions of the magnitude and nature of the alleged problem of noncitizen registration and 
voting, they appear to be chosen simply to validate Mr. von Spakovsky’s long-held opinions 
concerning the “necessity” of documentary proof-of-citizenship laws, views he expressed as 
early as 1997, long before he conducted any of the research he claims establishes him as an 
elections expert.   
 
 
Executed on June 10, 2016. 
        

__________________________________________________________________________________________ 

Lorraine C. Minnite 
                                                 
66 von Spakovsky Report, 1. 
67 Ibid., 2. 
68 Ibid. 
69 Ibid., 18. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
 
STEVEN WAYNE FISH, et al.,  ) 

) 
) 

 

 )  
 Plaintiffs, )  
 
 

) 
) 

Case No. 16-2105-JAR-JPO 

v. )  
 )  
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas, 

) 
) 
) 

 

 )  
 Defendants. )  
 )  
 
 

FISH PLAINTIFFS’ DESIGNATION OF EXPERT WITNESSES 
 

Pursuant to Federal Rule of Civil Procedure 26(a)(2)(A) and to the Court’s November 3, 

2016 Order (ECF No. 258), Plaintiffs designate the following individuals as expert witnesses: 

 
 Stephen Ansolabehere 
 Cambridge, Massachusetts 
 
 Eitan Hersh 
 Boston, Massachusetts 
 

Lorraine Minnite 
New Brunswick, NJ 

 
 
These disclosures supplement previous disclosures made by Plaintiffs. 
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March 15, 2017 
 
Respectfully Submitted, 
 
 
STEPHEN DOUGLAS BONNEY (#12322) 
ACLU Foundation of Kansas 
6701 W. 64th Street, Suite 210 
Overland Park, Kansas 66202 
(913) 490-4102 
dbonney@aclukansas.org 
 

 
 
/s/ Dale Ho          
DALE E. HO* 
R. ORION DANJUMA* 
SOPHIA LIN LAKIN* 
American Civil Liberties Union Foundation, Inc. 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2693 
dale.ho@aclu.org 
odanjuma@aclu.org 
slakin@aclu.org 
 

 
NEIL A. STEINER* 
REBECCA KAHAN WALDMAN* 
Dechert LLP 
1095 Avenue of the Americas 
New York, NY 10036-6797 
Phone: (212) 698-3500  
Fax: (212) 698-3599 
neil.steiner@dechert.com 
rebecca.waldman@dechert.com 
 

 
ANGELA M. LIU* 
Dechert LLP 
35 West Wacker Drive 
Suite 3400 
Chicago, IL 60601-1608 
Phone: (312) 646-5800 
Fax: (312) 646-5858 
angela.liu@dechert.com 

Attorneys for the Fish Plaintiffs 
 
* admitted pro hac vice  
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CERTIFICATE OF SERVICE OF DISCOVERY 

 
I hereby certify that on March 15, 2017, I served the foregoing Plaintiffs’ Designation 

of Expert Witnesses upon all counsel of record by electronic mail, with the consent of the 

parties. 

  
  
 
GARRETT ROE 
Kansas Secretary of State’s Office 
Memorial Hall, 1st Floor 
120 S.W. 10th Avenue 
Overland Park, Kansas 66612 
Phone: (785) 296-4575 
Fax: (785) 368-8032 
garrett.roe@sos.ks.gov 
 
Attorneys for Defendant, Secretary of State 
Kris Kobach  

KRIS W. KOBACH 
Kansas Secretary of State’s Office 
Memorial Hall, 1st Floor 
120 S.W. 10th Avenue 
Overland Park, Kansas 66612 
Phone: (785) 296-2034 
Fax: (785) 368-8032 
kris.kobach@sos.ks.gov 
 

  
 
 
/s/ Dale Ho          
DALE E. HO* 
American Civil Liberties Union Foundation, Inc. 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 549-2693 
dale.ho@aclu.org 
 

* admitted pro hac vice  
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LORRAINE C. MINNITE, PH.D

1.877.GO.DEPOS
ZANARAS REPORTING & VIDEO

Page 1

     IN THE UNITED STATES DISTRICT COURT

         FOR THE DISTRICT OF KANSAS

                  - - -

STEVEN WAYNE FISH,   :  Case No. 16-2105-JAR-JPO
et al.,
                     :
        Plaintiffs,
                     :
      vs.
                     :
KRIS KOBACH, in his
official capacity as :
Secretary of State for
the State of Kansas, :
et al.,
                     :
        Defendants.
_________________________________________________

CODY KEENER, et al., :  Case No. 15-9300-JAR-JPO

        Plaintiffs,  :

      vs.            :

KRIS KOBACH, in his  :
official capacity as
Secretary of State   :
for the State of
Kansas, et al.,      :

        Defendants.  :

                  - - -
         Friday, March 31, 2017
                  - - -

ORAL DEPOSITION OF LORRAINE C. MINNITE, Ph.D.

          ZANARAS REPORTING & VIDEO
      Registered Professional Reporters
1845 Walnut St., Suite 938    2112 Bay Avenue
Philadelphia, PA 19103        Ocean City, NJ 08226
       (215) 790-7857  1-877-GO-DEPOS
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LORRAINE C. MINNITE, PH.D

1.877.GO.DEPOS
ZANARAS REPORTING & VIDEO

Page 47

1        Q      All right.  And it looks like

2 you have one extra grant.

3        A      Yes.

4        Q      Congratulations.

5        A      Thanks.

6        Q      Is this service a new -- is

7 this a new -- a new entry here for

8 service -- oh, here it is.  (Reviewing.)

9               All right.  Community --

10        A      Well, Service -- I became

11 chair of my department July 1st of last

12 year.

13        Q      Oh, okay.

14        A      Um-hmm.

15        Q      Okay.

16        A      And what else?  I -- I -- I

17 don't quite know where to put these

18 internal --

19        Q      Yeah.

20        A      -- panel campus things, so I

21 put them under Service because they feel

22 like service.  Professional -- yeah.  These

23 are -- Professional refers to things for the

24 political science profession.
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Docket Number 2:16-cv-02105

Status CLOSED

Fish et al v. Kobach et al, Docket No. 2:16-cv-02105 (D. Kan. Feb 18, 2016), Court Docket

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 82


