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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF KANSAS

STEVEN WAYNE FISH, et al.,
Plaintiffs,
Case No. 16-2105-JAR-JPO

V.

KRIS KOBACH, in his official capacity as
Secretary of State for the State of Kansas,
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Plaintiffs Steven Wayne Fish, Donna Bucci, Charles Stricker, Thomas Boynton, Douglas
Hutchinson, and the League of Women Voters of Kansas (collectively, “Plaintiffs”) respectfully
submit the following Pretrial Proposed Findings of Fact and Conclusions of Law as a general
outline of facts to be adduced at trial and proposed legal conclusions. Plaintiffs will provide
additional Proposed Findings of Fact and Conclusions of Law after the close of trial.

PROPOSED FINDINGS OF FACT

I. BACKGROUND ON VOTER REGISTRATION AND THE MOTOR-VOTER
REGISTRATION PROCESS IN KANSAS

A. Kansas’s Proof of Citizenship Requirements

1. To register to vote, a voter registration applicant must submit under the penalty of
perjury a written attestation that the applicant meets the requisite Kansas voter qualifications,
including U.S. citizenship. (See Kan. Stat. Ann. § 25-2309(b).) Prior to 2013, this attestation of
citizenship was deemed sufficient evidence for individuals to prove they were U.S. citizens.

2. Beginning in 2013, however, a new requirement was added to this process. The
Secure and Fair Elections (“SAFE”) Act, Kan. Stat. Ann. § 25-2309(1), requires that Kansas
voter registration applicants submit documentary proof of citizenship (“DPOC”), such as a birth
certificate, passport, or naturalization certificate, in order to become registered to vote. (See
Amended Prop. Trial Order, ECF No. 353 (“PTO”), Stip. 9 7.)" Voters who applied to register to

vote before 2013 are not subject to the DPOC requirement.2 (Kan. Stat. Ann. § 25-2309(n).)

' Where a proposed finding is not followed by a citation to the record or stipulated facts,
Plaintiffs anticipate establishing the fact through trial testimony or exhibits.

? The statute provides that the following documents satisfy the DPOC requirement: (1) driver’s
license or nondriver’s identification card; (2) birth certificate that verifies U.S. citizenship; (3)
U.S. valid or expired passport; (4) U.S. naturalization documents or the number of the certificate
of naturalization; (5) other documents or methods of proof of U.S. citizenship issued by the
federal government pursuant to the immigration and nationality act of 1952, and amendments
thereto; (6) bureau of Indian affairs card number, tribal treaty card number or tribal enrollment
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Prior to the preliminary injunction in this case, Kansas was one of only two states that enforced
such a requirement.

3. If an individual does not affirmatively provide DPOC within 90 days of
submitting the registration application, the application will be cancelled, and the individual must
reapply pursuant to an administrative rule. (See PTO Stip. q 8; K.A.R. § 7-23-15.)

B. Voter Registration Application Process at DOV Offices

4. An eligible Kansas voter may apply to register to vote while applying for or
renewing a Kansas driver’s license or non-driver identification card at the Division of Vehicles
(“motor-voter registrant”). (52 U.S.C. § 20504(c); Kan. Stat. Ann. § 25-2352.)

5. Between January 1, 2006 and March 23, 2016, 43.7% of Kansas voters applied to
register to vote at the Division of Vehicles (“DOV”). (PTO Stip. § 34.)

6. Under Kansas law, a driver’s license applicant is supposed to show a document
that demonstrates the applicant’s lawful status or presence in the United States. (See PTO Stip.
M 116, 117.) U.S. citizens typically present a citizenship document such as a birth certificate or
passport. Non-citizen legal permanent residents typically present a green card (i.e., a non-citizen
legal permanent resident document) and receive a standard Kansas driver’s license. (PTO Stip.
4 61-62.) Non-citizens with time-limited visas (e.g., students) may receive a special Temporary

Driver’s License (“TDL”), the duration of which is tied to the length of time that the

number; (7) consular report of birth abroad of a U.S. citizen; (8) certificate of citizenship issued
by the U.S. citizenship and immigration services; (9) certification of report of birth issued by the
U.S. department of state; (10) American Indian card, with KIC classification, issued by the U.S.
department of homeland security; (11) final adoption decree showing the applicant's name and
U.S. birthplace; (12) official U.S. military record of service showing the applicant's place of birth
in the United States; or (13) an extract from a U.S. hospital record of birth created at the time of
the applicant's birth indicating the applicant's place of birth in the United States. (See Kan. Stat.
Ann. § 25-2309(1).)
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documentation they provided to the DOV permits their presence in the United States. (PTO Stip.
9 60.)

7. Although proof of lawful presence is required for all driver’s license applicants,
the DOV does not, as a matter of policy, request proof of lawful presence for renewal applicants.
(See PTO Stip. 99 7, 116-17.)

8. Pursuant to DOV procedures, the opportunity to register vote is offered after the
prospective applicant completes the process for applying for or renewing a driver’s license or
non-driver identification card. (PTO Stip. § 66.)

9. Pursuant to DOV procedures, if driver’s license applicants, either first-time or
renewal, verbally confirm that they would like to register to vote, the DOV employee prompts
them to read a voter oath located on the DOV counter in front of them and to indicate verbally if
they agree. (PTO Stip. §68.) These motor-voter applicants are then asked several questions
including: “Are you a U.S. citizen?” (PTO Stip. § 69.) After an applicant answers these
questions and signs an attestation, a voter registration receipt is printed, the applicant pays the
appropriate fees, and gets his/her photo taken. At this point, they have finished the voter
registration application process at the DOV. (See PTO Stip.  70.)

10. The DOV electronically transmits voter registration applications to the Kansas
Secretary of State (“KSOS”). (PTO Stip. 4 72.)

C. Kansas’s Election Voter Information System Database

11. The Election Voter Information System (“ELVIS”) is a statewide voter
registration database that is maintained by the KSOS. (PTO Stip. 9 51-52.)
12. According to ELVIS, there were more than 1.8 million registered voters in Kansas

as of the 2016 general election. (PTO Stip. § 50.)
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13.  When a voter registration application is received by the relevant county election
office, a record is created in ELVIS. (PTO Stip. /51, 55.) County elections officers have
responsibility for maintaining the database for their own counties, including creating and
updating records for each voter registration applicant. (PTO Stip. 99 53, 55, 56.)

14.  Arecord is created in ELVIS regardless of whether a voter registration
application is complete. (PTO Stip. § 56.)

15.  ELVIS records contain codes to indicate the status of a voter registration
application, including whether an application was successful and is now active (PTO Stip. § 57);
whether the application was incomplete and designated as in “suspense”’; and whether the
application was cancelled. If a voter registration application is incomplete, the application will
be given the code “S.” ELVIS uses the code “R” to indicate someone whose voter registration
application has been cancelled.

16.  If there is no record that a voter registration applicant has provided DPOC, or in
the case of motor-voter registrants, if DOV employees have listed the application as missing
DPOC, the application is held in suspense, and given the code “S” for “suspense,” and the code
“CITZ” to indicate lack of DPOC as the reason for placing the application in suspense. (PTO
Stip. 9 55-58.)

17.  ELVIS records also document, among other things, how the applicant submitted a
voter registration application. (PTO Stip. §59.) “MV” is the code used to identify individuals
that submitted voter registration applications at the Division of Vehicles (“DOV™). (Id.)

I1. EFFECT OF THE DOCUMENTARY PROOF-OF-CITIZENSHIP LAW ON THE
INDIVIDUAL PLAINTIFFS

18.  Steven Wayne Fish is a U.S. citizen, a resident of Kansas, and over eighteen years

old, and is therefore a qualified Kansas voter. (PTO Stip. 4 10.) Mr. Fish attempted to register
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to vote at the DOV while renewing his Kansas driver’s license at the DOV. (PTO Stip. § 11.)
Mr. Fish was not told about the DPOC requirement and left the DOV office believing he was
registered to vote. After receiving a notice application advising him that he needed to present
DPOC in order to complete the voter registration process, Mr. Fish searched for his birth
certificate but could not find it. He also could not determine how to obtain a replacement birth
certificate because he was born on a decommissioned Air Force Base in Illinois and could not
afford to pay for a replacement. Mr. Fish was unable to vote in the 2014 general election, and
his voter registration application was subsequently canceled due to his failure to provide DPOC.
(PTO Stip. 4 39; Pls.” Trial Ex. (“PX”) 1, Fish ELVIS Registrant Details, admission stipulated to
in Notice of Joint Pretrial Stipulations, ECF No. 469.)

19. Donna Bucci is a U.S. citizen, a resident of Kansas, and over eighteen years old,
and is therefore a qualified Kansas voter. (PTO Stip. § 16.) Ms. Bucci attempted to register to
vote at the DOV while renewing her driver’s license. (PTO Stip. § 17.) Ms. Bucci was not told
about the DPOC requirement and left the DOV believing she was registered to vote. Ms. Bucci
was born in Maryland; she does not have a birth certificate or passport and cannot afford to
obtain either document. Ms. Bucci’s voter registration application was subsequently cancelled
due to her failure to provide DPOC. (PTO Stip. 4919, 43; PX 2, Bucci ELVIS Registrant
Details, admission stipulated to in Notice of Joint Pretrial Stipulations, ECF No. 469.)

20. Charles Stricker is a U.S. citizen, a resident of Kansas, and over eighteen years
old, and is therefore a qualified Kansas voter. (PTO Stip. § 21.) Mr. Stricker attempted to
register to vote at the DOV while renewing his driver’s license. (PTO Stip. q 22.) While
renewing his license, Mr. Stricker was told he had insufficient documentation to obtain a driver’s

license and was sent home to obtain additional documentation. Mr. Stricker returned with his
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birth certificate, out-of-state driver’s license, social security card, and utility bills. Mr. Stricker
was not told about the DPOC requirement for registration and left the DOV believing he was
registered to vote. Mr. Stricker attempted to vote in the 2014 midterm elections but discovered
at the polls, for the first time, that he was not in fact registered to vote. Mr. Stricker’s voter
registration application was subsequently cancelled on the grounds that he had not presented
DPOC. (PTO Stip. 99 23, 45; PX 4, Stricker ELVIS Registrant Details, admission stipulated to
in Notice of Joint Pretrial Stipulations, ECF No. 469.)

21. Thomas Boynton is a U.S citizen, a resident of Kansas, and over eighteen years
old, and is therefore a qualified Kansas voter. (PTO Stip. § 26.) Mr. Boynton attempted to
register to vote at the DOV while applying for a Kansas driver’s license and brought several
documents with him to the DMV including his birth certificate. Mr. Boyton left the DOV
believing that he was registered to vote. Mr. Boynton attempted to vote in the 2014 midterm
elections but discovered at the polls, for the first time, that he was not in fact registered to vote.
Mr. Boyton’s voter registration application was subsequently cancelled on the grounds that he
had not presented DPOC. (PTO Stip. Y 27, 41; PX 3, Boynton ELVIS Registrant Details,
admission stipulated to in Notice of Joint Pretrial Stipulations, ECF No. 469.)

22. Douglas Hutchinson is a United States citizen, a resident of Kansas, and over
eighteen years old, and is therefore a qualified Kansas voter. (PTO Stip. 9 30.) Mr. Hutchinson
attempted to register to vote at the DOV while renewing his driver’s license. (PTO Stip. § 31.)
Mr. Hutchinson was not told about the DPOC requirement and left the DOV believing he was
registered to vote. Mr. Hutchinson’s voter registration application was subsequently cancelled
on the grounds that he had not presented DPOC. (PTO Stip. 49 32, 47; PX 5, Hutchinson ELVIS

Registrant Details, admission stipulated to in Notice of Joint Pretrial Stipulations, ECF No. 469.)
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23. The DPOC law created bureaucratic and/or financial barriers that prevented each
of the Individual Plaintiffs from registering to vote. The Individual Plaintiffs’ experiences are
illustrative of the burden the DPOC requirement places on voter registration applicants generally.

III. EFFECT OF THE DOCUMENTARY PROOF-OF-CITIZENSHIP LAW ON
PLAINTIFF LEAGUE OF WOMEN VOTERS OF KANSAS

24. Plaintiff League of Women Voters of Kansas (the “League”) is a nonpartisan,
volunteer, community-based organization that, for more than 90 years, has encouraged active
and informed participation of citizens in government and worked to influence public policy
through education and advocacy. To accomplish this mission, the League, among other activities,
provides educational resources and assists voter registration applicants to complete their
registrations.

25. Since the DPOC law went into effect, the League’s voter registration activities
have been less effective.

26.  The League has also spent a considerable amount of member resources and
money to counter the law’s negative effects. These efforts include studying the DPOC law in
order to properly educate the public about the law’s requirements, devising new educational
resources (see PX 13, LWV Flyers for Public Distribution), collecting data, and developing new
polices for registration activities.

27. Because the DPOC requirement has resulted in a substantial increase in the
number of applications in “suspense,” the League has also had to devote countless volunteer
hours to contacting the tens of thousands of voters in suspense and attempting to help them
satisfy the DPOC requirement—a process that has become increasingly demanding due to the

DPOC requirement.
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28.  Asaresult of the activities described above, the League has had to divert its focus
away from other initiatives in areas, such as taxation, public education, and juvenile justice, in
order to focus on this voter registration roadblock.

IV.  STATEWIDE BURDEN OF THE DPOC LAW ON WOULD-BE VOTERS.

29. Between January 1, 2013 and December 11, 2016, more than 35,000 registration
applicants were placed in “suspense” by the KSOS for failure to provide DPOC. That number
represents more than 14% of new voter registration applications in Kansas.

30. Between the October 2, 2015 effective date of the administrative rule, K.A.R. § 7-
23-15, and December 2015, more than 12,000 of the 35,000 suspended applicants had their
applications cancelled on the grounds that they had not presented DPOC. (PX 72, McDonald
Rep., at 14-15.)

31. With respect to motor-voter applicants specifically, from January 1, 2013 through
March 28, 2016, more than 17,000 motor-voter applicants were blocked from registering to vote
because of the DPOC requirement. (PTO Stip. § 36 (As of March 28, 2016, there were 5,655
motor-voter applicants who were placed in “suspense” status for failure to provide DPOC); PTO
Stip. 9 38 (As of March 23, 2016, there were 11,147 motor-voter applicants whose applications
were canceled under K.A.R. § 7-23-15 for failure to produce DPOC.).)

32. The pool of voters affected by the DPOC requirement is disproportionately young:
Approximately 45% of registrants suspended or cancelled due to the DPOC requirement were
between the ages of 18-29, whereas approximately 15% of active and inactive registrants in
Kansas are between the ages of 18-29. The pool of voters affected by the DPOC requirement is
also disproportionately unaffiliated with a political party: Approximately 54% of voters affected
by the DPOC requirement were unaffiliated, whereas approximately 31% of active and inactive

registrants are unaffiliated. (PX 72, McDonald Rep., at 14-15.)
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33.  Plaintiffs’ proffered expert Dr. Michael McDonald is an Associate Professor of
Political Science at the University of Florida and one of the nation’s leading scholars on factors
affecting voter turnout in elections.

34.  Dr. McDonald opined that the large number of individuals whose applications
were suspended or cancelled because of lack of DPOC evidences the burden of complying with
the DPOC law. (PX 72, McDonald Rep., at 18-22.)

35.  Dr. McDonald further opined that the negative impact of the law is exacerbated
by the fact that the DPOC requirement disproportionately affects young applicants and those
unaffiliated with a political party. Individuals who are young and unaffiliated with a political
party are more likely to be sensitive to voting barriers and less likely to participate in the political
process in the face of such barriers. (/d.)

36.  Defendant proffered expert opinion from Dr. Steven A. Camarota that the DPOC
law had no negative impact on election turnout in the 2014 versus 2010 election. Dr. Camarota
is an immigration researcher without experience that would qualify him to testify on voting,
voter registrations, or voter turnout.

37.  In addition, Dr. Camarota failed to make any effort to account for confounding
factors that impact registration and turnout levels from one election year to another. Nor did Dr.
Camarota evaluate whether the DPOC law negatively impacted the turnout of certain subgroups
of voters disproportionately affected by the law, including voters aged 18-29 and voters
unaffiliated with a political party. Dr. Camarota further cherry-picked turnout evidence that
supported his opinion while omitting evidence that undermined his conclusion. Accordingly, the

opinions and testimony of Dr. Camarota are not credible.
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V. PURPORTED INCIDENTS OF NONCITIZEN REGISTRATION

A. Evidence Proffered by KSOS of Purported Incidents of Noncitizen
Registration

38. KSOS officials assert that, dating back to the year 2000, they have identified 127
individuals in Kansas who were noncitizens at the time that they registered to vote or attempted
to register to vote, a number which would represent approximately .007% of registered voters in
Kansas. (PTO Stip. 9 80-81, 83-84.)

39. Of the 127 individuals identified, only 43 successfully registered to vote. (PTO
Stip. 4 85.) The KSOS did not take steps to confirm that any of the 43 successful registrants had
not obtained citizenship by the time that they registered to vote.

40. Only 11 of these 43 successful registrants have ever voted. (PTO Stip. 9 87.) For
context, in general elections from 2000 through 2016, a total of more than 9 million votes were
recorded for the highest statewide office on the ballot.

41. Of the 127 individuals identified, only 47 were marked in ELVIS as having failed
to provide DPOC (as opposed to being prevented from successfully registering for other reasons).
(PTO Stip. § 86.)

42. Of the 127 individuals identified, only 88 are motor-voter applicants. (PTO Stip.
9 88.) Of those 88 motor-voter applicants, only 25 successfully registered to vote. (PTO ¢ 89.)
Only 5 of these 25 successful motor-voter registrants have ever voted. (PTO Stip. § 91.) Only
32 were marked in ELVIS as having failed to provide DPOC (as opposed to being prevented
from successfully registering for other reasons). (PTO 9 90.)

B. Plaintiffs’ Expert Opinion Concerning Noncitizen Registration

43.  Dr. Lorraine C. Minnite is an associate professor at Rutgers University-Camden,

where her research focuses on American politics and elections, and currently serves as the Chair

10
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of the Department of Public Policy and Administration. She has extensively researched and
studied incidents and effects of voter fraud in American elections. As one of the leading scholars
on this topic, Dr. Minnite has been qualified to give expert testimony on the incidence of voter
fraud and illegal voting in numerous voting rights cases.

44.  Dr. Minnite opined that there is no empirical evidence to support claims made by
Defendant in the media that voter fraud and noncitizen registration and voting are “massive” or
“pervasive” problems. She further opined that there is no empirical evidence to suggest that the
limited examples of noncitizen registration and voting identified by Defendant are indicative of
systemic or structural problems rather than avoidable administrative errors and/or

misunderstanding on the part of registrants.

C. Defendant’s Proffered Expert Testimony Concerning Noncitizen
Registration
45.  Defendant has proffered expert opinion from Hans von Spakovsky and Jesse

Richman that the extent of noncitizen voter registration is purportedly more widespread than the
few cases Defendant has specifically identified.

46.  Defendant’s proffered expert witness Mr. Hans von Spakovsky has never been
qualified as an expert and has no record of peer-reviewed publications.

47.  Mr. von Spakovsky employs no discernable methodology for evaluating the rate
of noncitizen voter registration. His work betrays a systematic bias toward exaggerating the
extent of voter fraud. Accordingly, his opinions and testimony are unreliable and not credible.

48.  Defendant’s proffered expert witness Dr. Jesse Richman has never been qualified
as an expert. His only peer-reviewed article on noncitizen voting has been heavily criticized by

colleagues in his field.

11
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49.  Dr. Richman offered various estimates of noncitizen registration in Kansas. Most
of Dr. Richman’s estimates are based on extremely small samples (ranging from 14 to 37
respondents), and thus have large margins of error—too large to be the basis of credible factual
findings. The estimates also vary dramatically and are inconsistent with each other. In several
cases, the margins of error of the estimates either overlap or almost overlap with zero, meaning
they do not indicate a statistically significant rate of noncitizen registration.

50. Second, Dr. Richman’s estimates are based on data that suffers from
“measurement error,” that is, the data fail to accurately measure registration and citizenship.
Richman’s data estimates account for neither (a) registration overreporting (i.e., survey
respondents stating that they were registered to vote or had attempted to register to vote, when in
fact they had not), nor (b) citizenship misreporting (i.e., incorrect information about whether
survey respondents were in fact noncitizens).

51. Third, Dr. Richman’s estimates were based on samples that are not representative
of the noncitizen population in Kansas. Dr. Richman’s samples differed from the noncitizen
population of Kansas along critical demographic factors; suffered from “selection bias” (i.e.,
were based on a specific subset of the noncitizen population in Kansas and whose characteristics
could not be imputed to the noncitizen population of Kansas as a whole); and were tainted by
“non-response bias” (i.e., a survey response rate that is so low that it renders a survey unreliable
as a basis for estimates about a larger population).

52.  Accordingly, given the numerous methodological flaws in his analysis, Dr.

Richman’s opinions and testimony are not credible.

12
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D. Defendant’s Attempts to Amend the NVRA Due to Insufficient Evidence of
Noncitizen Voter Registration

53. This Court issued a preliminary injunction in this case on May 17, 2016, directing
Defendant to register for federal elections all otherwise eligible motor-voter registration
applicants who had been blocked by the DPOC requirement. That order was affirmed by the
Tenth Circuit in an initial order and judgment dated September 30, 2016, with a detailed opinion
issued on October 19, 2016.

54. At some point after this Court’s preliminary injunction decision and before the
November 7, 2016 election, Defendant drafted a potential amendment to the NVRA that would
clear the way for him to impose a DPOC requirement without proving that substantial numbers
of noncitizens had registered to vote in Kansas. (See Kobach Dep. Tr. 30:7-23, designated in
Pls.” Designation of Kris Kobach’s Deposition Testimony, ECF No. 440.)

55. The day after the 2016 election, Defendant sent an e-mail to members of
President-Elect Trump’s transition team noting he had prepared a draft NVRA amendment “for
submission to Congress early in the administration.” (See PX 68, Kobach Email to Hamilton.)

56. On November 20, 2016, Defendant met with then-President-Elect Trump and a
group of his advisors and discussed the supposed risk of noncitizens registering to vote and
potentially swinging the result of elections. (See Kobach Dep. Tr. 48:10-58:23, designated in
Pls.” Designation of Kris Kobach’s Deposition Testimony.) He brought with him to this meeting
an agenda for the first 365 days of the Trump administration which included a bullet point stating

“Draft Amendments to the National Voter Registration Act to promote proof-of-citizenship

requirements.” (See PX 69, Kobach Memo for Trump Transition Meeting.)
57.  Defendant’s lobbying efforts—which, if successful would have relieved

Defendant of the burden of needing to prove a substantial number of noncitizen voter registration

13



Case 2:16-cv-02105-JAR Document 475 Filed 02/20/18 Page 15 of 24

in Kansas—are strong circumstantial evidence that there are not substantial numbers of
noncitizens registering to vote in Kansas.

VI. ALTERNATIVES TO DPOC REQUIREMENT

58. Defendant has also not demonstrated that he has attempted to address any issue of
noncitizen registration with less burdensome alternatives to a DPOC requirement.

A. DOYV Training

59.  Despite a DOV policy of not offering voter registration services to noncitizens
(PTO Stip. 9 122), DOV employees have sometimes offered voter registration to driver’s license
applicants who self-identify as noncitizens. (PTO Stip. q 75; PX 22, Lehman email re: non-
citizen attempting to register, admission stipulated to in Notice of Joint Pretrial Stipulations, ECF
No. 469.)

60. DOV employees receive on average no more than 30 minutes of training
regarding voter registration and motor voter registration laws. (PTO Stip. § 76.) Between
February 2015 and June 2016, the KSOS did not provide any new written training materials to
the DOV concerning motor voter registration laws. (PTO Stip. 4 77.) The KSOS has not drafted
in written form an instruction to DOV clerks to not offer voter registration applications to
noncitizens in any written guidance since Bryan Caskey became Elections Director in 2015.
(PTO Stip. § 121.)

61.  The KSOS does not assess or evaluate individual frontline DOV employees with
respect to their day-to-day voter registration duties. (PTO Stip. 9 123.)

B. Driver’s License List Comparisons

62. The KSOS has compared the TDL list to the ELVIS database in recent years,
including 2009, 2010, and 2011, and 2017. (PTO Stip. 4 93.) While potentially generating false

positives (because not everyone who obtained a TDL is currently a noncitizen), these

14
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comparisons provide KSOS with initial information about possible noncitizen registrants that
could then be further investigated. (PTO Stip. 9 92.)

63.  Although several individuals identified by comparing the TDL list to the voter
rolls were referred for prosecution (PTO Stip. 9§ 95), Defendant has not conducted vigorous
follow-up investigations of TDL holders who have applied to register to vote.

64. The DOV has also compared the voter registration file to information in the
regular driver’s license database to identify individuals in the voter registration file who
presented noncitizen documents such as green cards in the course of applying for standard
driver’s licenses. (PTO Stip. § 96.)

65.  Defendant has not conducted vigorous follow-up investigations of individuals
who presented a green card to DOV after or around the same time as applying to register to vote.

C. Jury List Questionnaires

66. On an at least a monthly basis, District Court Clerks send to the KSOS lists of
individuals who requested to be excused from jury service based on their claims that they are not
U.S. citizens, a requirement that stems from a bill that Defendant helped draft. (PTO Stip. 99 98,
124.)

67. The KSOS can and does use this information to identify possible noncitizens on
the voter rolls by comparing these lists to the voter rolls and has referred those individuals to a
local county police department for investigation and possibly prosecution. (PTO Stip. 99 99,
100, 126, 125.)

68. Based on this comparison in 2017, the KSOS identified three individuals who
were on the voter rolls. (PTO Stip. q§ 126.) The KSOS provided the full names and dates of birth

of these three individuals to the U.S. Department of Homeland Security (“DHS”) via email,

15
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which responded with information known to DHS about the immigration and citizenship status
of these three individuals. (PTO Stip. 9 127, 128.)

D. Criminal Investigations and Prosecutions

69. Since July 1, 2015, the KSOS has had the independent authority to prosecute any
person who has committed or attempted to commit any act that constitutes a Kansas elections
crime. (PTO Stip. § 107; Kan. Stat. Ann. § 25-2435.) Defendant was involved in the drafting of,
and advocacy in favor of, the bill that granted the KSOS this authority. (PTO Stip. 9 132.)
KSOS officials agreed that vigorous enforcement of criminal sanctions through prosecution can
be an effective way to deter violations of the law. (Rucker Dep. Tr. 14:12-20; 16:23-17:2,
designated in Pls.” Designation of Eric Rucker’s Deposition Testimony, ECF No. 439.)

70. As of June 20, 2017, there had been no prosecutions and/or convictions against a
noncitizen for allegedly registering to vote, and only a single prosecution against a noncitizen for
voting. (PTO Stip. 99 110-112.) Since that time, there has been one additional prosecution
against a noncitizen for voting.

E. The Systematic Alien Verification for Entitlements (“SAVE”) Program

71. The Systematic Alien Verification for Entitlements (“SAVE”) program is
overseen by the United States Citizenship and Immigration Services (“USCIS”). (PTO Stip.
q1104.)

72.  USCIS offers SAVE for the purpose of verifying citizenship status for voter
registration. (PTO Stip. 9106.) Publicly-available information indicates that some states,
including Florida, Virginia, and Colorado, and some counties in Arizona use, or have attempted
to use, SAVE for voter registration purposes. KSOS officials, however, have not reached out to
elections officials from these states to ascertain whether or how they use SAVE for voter

registration purposes.
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73.  KSOS officials stated that they cannot use SAVE because A-numbers or Alien
Verification Numbers are required to run SAVE searches. KSOS officials, however, have
confirmed the citizenship status of several individuals through USCIS without using A-numbers.

74.  Moreover, publicly-available information indicates that Colorado and Florida run
SAVE searches using A-numbers obtained from driver’s license records, in order to confirm the
status of voter registrants who have been identified as possible noncitizens. But despite the fact
that the KSOS requests and obtains other information from DOV, the KSOS has not attempted to
obtain A-numbers or copies of noncitizen documents from the DOV, or investigated whether
other agencies in Kansas have access to this information, which would enable the KSOS to run
SAVE searches.

PROPOSED CONCLUSIONS OF LAW
I. STANDING

75. Individual Plaintiffs Fish, Bucci, Stricker, Boynton, and Hutchinson have
standing to assert claims under Section 5 of the NVRA. Fish v. Kobach, 840 F.3d 710, 716 n.5
(10th Cir. 2016) (“Fish II’) (“We are confident on the current record that Plaintiffs-Appellees
have standing to sue.”); see also Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992);
Fish v. Kobach, 259 F. Supp. 3d 1218, 1229 (D. Kan. 2017).

76. Organizational Plaintiff the League of Women Voters of Kansas has standing to
assert claims under Section 5 of the NVRA. Warth v. Seldin, 422 U.S. 490, 511 (1975); League
of Women Voters of United States v. Newby, 838 F.3d 1, 9 (D.C. Cir. 2016).

I1. MERITS

77. Under Section 5 of the NVRA, states may require of individuals registering to

vote at motor vehicle agencies “only the minimum amount of information necessary to ...

17



Case 2:16-cv-02105-JAR Document 475 Filed 02/20/18 Page 19 of 24

enable State election officials to assess the eligibility of the applicant ...” 52 U.S.C.
§ 20504(c)(2)(B).

78. On October 19, 2016, the Tenth Circuit issued a detailed decision affirming this
Court’s preliminary injunction and providing guidance regarding the legal test governing this
case. The Tenth Circuit concluded that an “attestation [of citizenship] under penalty of perjury is
the presumptive minimum amount of information” state election officials can demand of motor-
voter registrants. Fish 11, 840 F.3d at 716-17 (emphasis in original). A State can establish that it
needs more than an attestation “only by a factual showing that substantial numbers of noncitizens
have successfully registered to vote under the NVRA’s attestation requirement.” Id. at 717.
Even in cases where there is proof of substantial numbers of noncitizen registrations, a State
would still have to demonstrate that it had exhausted alternative, less burdensome measures and
determined that “nothing less than DPOC is sufficient” to address the problem. /d. at 738 n.14.

79.  Under the analysis outlined by the Tenth Circuit, the NVRA preempts the DPOC
law as applied to voter registration applications submitted with a request to obtain or renew a
driver’s license. Id. at 716; see also Arizona v. Inter Tribal Council of Ariz., Inc., 570 U.S. 1, 15
(2013); Kobach v. U.S. Election Assistance Comm’n, 772 F.3d 1183, 1194 (10th Cir. 2014).
Because Defendant has failed to make a credible factual showing that substantial numbers of
noncitizens have successfully registered in Kansas under an attestation regime, the DPOC law
exceeds the minimum amount of information necessary for Kansas election officials to assess the
eligibility of motor-voter registrants. See Fish II, 840 F.3d at 716-17. Furthermore, Defendant
has failed to demonstrate that alternatives to DPOC are insufficient to address any potential

problem with noncitizen registration. Id. at 738 n.14.
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III. REMEDY

80. To remedy Defendant’s violation of the NVRA, Plaintiffs respectfully seek a
declaration and order permanently enjoining the DPOC requirement, Kan. Stat. Ann. § 25-
2309(1), and the administrative rule, K.A.R. § 7-23-15, “as to individuals who apply to register to
vote in federal elections at the same time they apply for or renew a driver’s license.” Fish v.
Kobach, 189 F. Supp. 3d 1107, 1152 (D. Kan. 2016). Plaintiffs further seek an order re-directing
Defendant “to register for federal elections all otherwise eligible motor voter registration
applicants that have been cancelled or are in suspense due solely to their failure to provide
DPOC.” Id.

81. In light of ongoing concerns regarding Defendant’s failure to comply with this
Court’s orders, see ECF Nos. 220, 222, 226, 423, Plaintiffs seek further relief to ensure Kansas
voters covered by the injunction are treated equitably. Specifically, Plaintiffs request an order
directing Defendant to add all otherwise eligible motor voter registration applicants (“covered
voters”) to the official voter registration list and directing Defendant to designate covered voters
as “active” in the ELVIS database. See 52 U.S.C. § 20507(a)(1) (requiring state election
officials to “ensure that any eligible applicant is registered to vote in an election”); see also Kan.
Stat. Ann. § 25-2309(g) (“A person who completes an application for voter registration shall be
considered a registered voter when the county election officer adds the applicant’s name to the

county voter registration list.”).’

3 Defendant has objected that adding covered voters to the official voter registration list would
make it impossible for a higher court to reverse this Court’s judgment in light of the NVRA’s
protections against purging active voters. Prelim. Injun. Hr’g Tr., ECF No. 367-6, at 87:3-89:17.
Defendant’s position is meritless and incompatible with the express provisions for injunctive
relief outlined in the statute. See 52 U.S.C. § 20510(b)(2) (providing private right of action “for
declaratory or injunctive relief”). Injunctive relief necessarily includes preliminary and final
injunctions which are appealable and reversible by a higher court. The injunctive relief available
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82.

Plaintiffs further seek an order directing Defendant to ensure that covered voters

are treated on equal footing as other active voters, including:

a.

an order directing Defendant to provide covered voters with the same
information provided to other registrants (including but not limited to certificates
of registration); and to ensure that all public education materials directed at
voters (including but not limited to voter-aimed notices and websites) make clear
that motor-voter applicants do not need to provide DPOC in order to be
registered to vote, and need not provide any additional information in order to
complete their voter registration applications. See Joint Status Report, ECF

No. 225; Order, ECF No. 226;

an order directing Defendant to instruct all state and county elections officers,
and to ensure that all training and reference materials for elections officials in
Kansas (including but not limited to the KSOS County Elections Manual) make
clear, that motor-voter applicants do not need to provide DPOC in order to be
registered to vote, and need not provide any additional information in order to
complete their voter registration applications. See Joint Status Report, ECF

No. 225; Order, ECF No. 226;

an order directing Defendant to maintain the “Voter View” website “so that
motor-voter [registrants] are listed as registered to vote in the same way that
other registered voters are displayed.” See Joint Status Report, ECF No. 225;

Order, ECF No. 226;

under the NVRA would be deeply undermined if defendants could defer registering prevailing
plaintiffs until every appeal in the case had been exhausted.
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d. an order directing Defendant to ensure that, in counties that use paper poll books,
the names of all motor-voter registrants appear in the same manner and in the
same list as all other registered voters’ names. See Joint Status Report, ECF
No. 225; Order, ECF No. 226;

e. an order directing that all motor voter applicants shall be “entitled to vote using
standard ballots rather than provisional ballots at polling places on Election Day
or when they request advance mail-in ballots.” See Joint Status Report, ECF
No. 225; Order, ECF No. 226;

83.  Plaintiffs request that the order specify that relief should apply to all people who
apply to register to vote through an “NVRA-covered driver’s license transaction,” regardless of
whether it is conducted in-person or online. See Stringer v. Pablos, 274 F. Supp. 3d 588, 601
(W.D. Tex. 2017).

84.  Finally, Plaintiffs seek an award of Plaintiffs’ attorneys’ fees and costs, and all

other relief deemed appropriate.

21



Case 2:16-cv-02105-JAR Document 475 Filed 02/20/18 Page 23 of 24

Dated this 20th day of February, 2018
Respectfully submitted,

/s/ Stephen Douglas Bonney

/s/ Dale E. Ho

STEPHEN DOUGLAS BONNEY (#12322)
ACLU Foundation of Kansas

6701 W. 64™ Street, Suite 210

Overland Park, Kansas 66202

(913) 490-4102

dbonney@aclukansas.org

NEIL A. STEINER*
REBECCA KAHAN WALDMAN*
DAPHNE HA*

Dechert LLP

1095 Avenue of the Americas
New York, NY 10036-6797
Phone: (212) 698-3500

Fax: (212) 698-3599
neil.steiner@dechert.com
rebecca.waldman@dechert.com
daphne.ha@dechert.com

Attorneys for Plaintiffs

DALE E. HO*

R. ORION DANJUMA*
SOPHIA LIN LAKIN*
EMILY RONG ZHANG*
American Civil Liberties Union Foundation, Inc.
125 Broad Street, 18" Floor
New York, NY 10004
(212) 549-2693
dale.ho@aclu.org
odanjuma@aclu.org
slakin@aclu.org
erzhang@aclu.org

ANGELA M. LIU*
Dechert LLP

35 West Wacker Drive
Suite 3400

Chicago, IL 60601-1608
Phone: (312) 646-5800
Fax: (312) 646-5858
angela.liu@dechert.com

*admitted pro hac vice

22



Case 2:16-cv-02105-JAR Document 475 Filed 02/20/18 Page 24 of 24

CERTIFICATE OF SERVICE
I, the undersigned, hereby certify that, on this 20th day of February, 2018, I electronically
filed the foregoing document using the CM/ECF system, which automatically sends notice and a
copy of the filing to all counsel of record.

/s/ Stephen Douglas Bonney
STEPHEN DOUGLAS BONNEY (#12322)

Attorney for Plaintiffs



