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NOTICE OF APPEAL OF APPELLANT RICK JEFFREY, CONTESTEE

Appellant, Rick Jeffrey, the Contestee in the above referenced election contest,

Hereby gives notice of appeal to the Supreme Court of Ohio from the judgment of the

Erie County Ohio Common Pleas Court, case no. 2010 CV 0983 on December 20,

2010, denying Appellant's motions to dismiss and for a protective order, a copy of which

Is attached.

This case is an appeal of right concerning an election contest issue, pursuant to

R. C. 3515.15, R.C. 2505.02, R.C. 2505.03 and SCt. R II ( C)( 2).

This case raises substantial constitutional questions and is one of public and

great general interest.

Counsel for Appellant, Rick Jeffrey
Ronald G. Kaufman
' --- ----- ----^^='^^u"

Respectfully submitted,
Ronald G. Kaufman, Counsel of Record

Certificate of Service

I certify that a copy of this Notice of Appeal was sent by e-mail and ordinary U.S.
Mail to counsel for Appellees at the addresses set forth hereafter, on December 7,

2011:

Donald J. McTigue (0022849)
McTigue & McGinnus LLC
550 E. Walnut St.
Columbus, Ohio 43215
(614)263-7000
Fax (614) 263-7078
dmctigue(a)electionlawgroup.com
Counsel for Appellee/Contestor,
Thomas J. Paul
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John A. Borell, Sr. (0040108)
Assistant Lucas County Pros. Attorney
700 Adams St., Suite 250
Toledo, Ohio 43604
(419) 213-2001
Fax (419) 213-2011
jaborell(a7co.lucas.oh.us
Special Counsel for Erjo County Board of
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IN THE COURT OF COMMON PLEAS
FOR ERIE COUNTY

THOMAS J. PAUL,

V.

Plaintiff-Contestor

RICK JEFFREY, Contestee, and ERIE
COUNTY OHIO BOARD OF ELECTIONS

Defendants

Case No. 2010CV0983

Judge Richard M. Markus
(Serving By Assignment)

)
))

OPINION AND ORDERS
FOR PENDING MOTIONS

On December 3, 2010, the plaintiff-contestor filed the election contest petition for this

case. On December 10, 2010, immediately after his assignment for this case, this visiting judge

conducted a telephone case management conference with counsel for all parties. The Clerk filed

the resulting Case Management Order on December 14, 2010. On December 15, 2010, the

defendant-contestee filed his Answer to the petition.

On December 10, 2010, the defendant-contestee filed a motion to dismiss the case

pursuant to Civ. R. 12(B)(6). On December 15, 2010, the plaintiff-contestor filed his response to

that motion, and on December 16, 2010, the defendant-contestee filed a reply. On December 17,

2010, the defendant Board of Elections filed a similar motion to dismiss the case.

On December 9, 2010, plaintiff-contestor's counsel served the defendant Board of

Elections with a deposition notice pursuant to Civ. R. 30(B)(5), which requested the Board to

produce designated records. On December 13, 2010, the defendant-contestee filed a motion for a

protective order to preclude the Board's disclosure of the requested materials. On December 17,

2010, the plaintiff-contestor served his response to that motion. On December 17, 2010, the

defendant Board filed a similar motion for a protective order.

On December 20, 2010, the court conducted an oral hearing on the pending motions.
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THE PENDING MOTIONS TO DISMISS

The court denies the motions to dismiss filed by the defendant-contestee and the

defendant Board of Elections. The defendant-contestee may have waived his motion to dismiss

by filing an Answer, but the Board's motion presents substantially the same contentions. In any

event, the Petition asserts with sufficient particularity election law violations that would change

the election result if the contestor can prove them.

Contrary to the contestee's other contention, the Petition satisfies applicable rales without

the contestor's counsel's signature. The contestor can legally file this action without counsel.

R.C. 3515.09. Moreover, his counsel filed a contemporaneous entry of appearance..

THE PENDING MOTIONS FOR A PROTECTIVE ORDER

In substance, the protective order motions oppose the disclosure of election board records

relating to rejected and uncounted provisional ballots because those voters' confidentiality rights.

Without deciding whether these defendants have standing to assert those individual voters'

rights, the court finds that the deposition notice does not require the Board to disclose their

individual votes.

The notice seeks Board records for the names and addresses of the voters whose ballots

the Board rejected, the sealed envelopes which contain those rejected ballots, and Board actions

related to those rejected ballots. In the telephone case management conference, contestor's

counsel explained that he would likely interview and/or depose voters whose ballots the Board

rejected, as well as Board personnel who participated in the decisions to reject those ballots.

Thusfar, no one has proposed to open any of the sealed ballot envelopes.

The parties agree that the final tally showed that the contestee won the election for Erie
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County Auditor by seven votes. There will be no reason to open any of the sealed ballot

envelopes unless and urltil the contestor satisfies this court by clear and convincing evidence that

the Board improperly rejected at least seven provisional ballots. For that purpose, all parties

have an equal right to show or deny that the Board improperly rejected any provisional ballot.

When the court has considered all evidence and argument to support or oppose

acceptance for any additional ballots that the Board previously rejected, and if the total number

of those additional ballots equals or exceeds seven, the court will then open and count the sealed

envelopes for those ballots in camera. In that event, the court will provide the parties an

opportunity to confum or dispute the court's tally from the additional ballots collectively. In

other words, no party will be allowed or able to compare a ballot with the sealed envelope from

wbich it came.

The contestee and the Board also express concerns that contestor's counsel may ask

voters how they voted in this election. Although the pending deposition notice does not create

that issue, the court will address it because it may well arise eventually. Subject to the provisions

of R.C. 3515.12, voters have a right to confidentiality for their individual votes. However, they

have an equal right to disclose their votes if they choose to do so. Exit polls regularly rely on

some voters' voluntary response to that inquiry.

Where the question relates to a court case or any other formal governmental proceeding,

voters may feel some special obligation to respond. Unless and until any party persuades this

court that he or it has a right to know which candidate any voter favored, no voter has any

obligation to disclose how he or she voted for this or any other contest in this election, whether

the person who poses the question represents any party in this case, the media, or anyone else.
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To avoid any coercion that a voter may perceive, the court directs the parties, their

counsel, and their representatives not to ask any voter whose provisional ballot the Board

rejected how he or she voted in this election for Erie County Auditor. This order applies to any

informal interview, affidavit request, or deposition. Indeed, the court directs the parties to

instruct anyone who acts on their behalf that they must advise any voter whom they contact, at

the commencement of the interview (a) whom they represent; (b) the court ordered that the

interviewer may not ask how that person voted in this or any other election; and (c) the court

ordered that the voter has no duty to disclose how he or she voted in this or any other election.

Finally, unless and until any party shows good cause for a different ruling, the court

orders the parties and their counsel not to disclose to anyone else the results of their review of

Board documents or their interviews with any voter, except as they need to rely on those matters

to prepare or assert their positions in this case.

Judge Richard M. Markus, Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned to the Eire County
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS ORDER TO
ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

4


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6

