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MOTION TO DISMISS

This appeal must be dismissed because it is premature and the Court lacks jurisdiction at

this time. Appellant-Contestee Rick Jeffrey filed the appeal pursuant to R.C. §3515.15; which

provides for a direct appeal to this Court by "the person against whom judgment is rendered in a

contest of election." This expedited right of appeal clearly pertains to the judgment provided for

in R.C. §3515.14, which is the judgment "upon completion of the trial of a contest of election" as

to which a candidate was elected.

assignment, in the subject contest of election as required for an appeal pursuant to the statute.

Appellarit-Contestee is improperly attempting to use R.C. §3515.15 for an interlocutory appeal

of a discovery issue and a denied Motiofrto Dismiss. Specifically, on December 20, 2010, the

Trial Court denied Appellant-Contestee's and Appellee Board of Elections' Motions to Dismiss

and Motions for a Protective Order on discovery regarding 40 disputed provisional ballots. A

copy of the Trial Court's December 20, 2010 Opinion and Orders is attached.



In the Trial Court's December 20, 2010 Opinion and Orders for Pending Motions, Judge

The court denies the motions to dismiss filed by the defendant-
contestee and the defendant Board of Elections.... the Petition
asserts with sufficient particularity election law violations that
would change the election if the contestor can prove them:
Contrary to the contestee's other contention, the Petition satisfies
the applicable rules without the contestor's counsel's signature.
The contestor can legally file this action without counsel. R.C.
3515.09. Moreover, his counsel filed a contemporaneous entry of
appearance.

Trial Court's Deceniber 20, 2010 Opinion and Orders for Pending Motions, Judge

Markus statedthe following regarding the Motions to Dismiss:

Markus statedthe following regarding theMotions for Protective Order:

In substance, the protective order motions oppose the disclosure of
election board records relating to rejected and uncounted
provisional ballots because those voters' confidentiality rights:..
;The [Appellee-Contestor's discovery] notice seeks Board records
for the names and addresses of the voters whose ballots the Board
rejected, the sealed envelopes which contain those rejected ballots,
and Board actions related to those rejected ballots. ...Thusfar, no
one has p'roposed to open any of the sealed ballot envelopes. ..
.There will be no reason to open any of the sealed ballot envelopes
unless and until the contestor satisfies this court by clear and
convincing evidence that the Board improperly rejected at least
seven provisional ballots: For that purpose, all parties have an
equal right to show or deny that the Board improperly rejected any
provisional ballot.

to utilize an appeal process that is available only upon the rendering of the final judgment in a

This case is not "an appeal of right concerning an election contest issue" as stated by

Appellant-Contestee in its Noticeof Appeal. Instead, this is an attempt by Appellant-Contestee

' None of the parties have requested, nor has the Trial Court issued any orders, to unseal the ballot envelopes in

contest of.election matter. Again, the Trial Court has not yet rendered a final decision. R.C.

3515:08, et seq., is part of a statutory scheme which contains an expedited process atthe trial

court level, and then, only upon the rendering of a final judgment, does the "person against

order to determine how voters voted.



whom judgment is rendered" have the opportunity to appeal the matter to the Ohio Supreme

Court to determine questions of law. Even then, the appeal process is expedited it is a direct

appeal to this Court within 20 days of final judgment and may only be brought on questions of

rovides the person against whom judgment is rendered with only one opportunity to appeal the

law. In short, the law provides a contestor with only one opportunity to contest the election, and

Further, with respect to the portion of Judge Markus' Order dealing with discovery from

judginent to the Ohio Supreme Court. It is not yet time for such an appeal.

the Board of Elections, Appellant-Contestee lacks standing. In fact, on January 7; 2011, Counsel

for Appellee Board of Elections stated that the Board decided not to file any further appeals

regarding the denial of its Motion for a Protective Order, which would thereby allow both the

Appellee-Contestor andthe Appellant-Contestee the opportunity to inspect the ballot envelopes

5, 2010 Decision is attached: There would be no prejudice to Appellant-Contestee if the Board

and continue to prepare to present their respective cases to the Trial Court, Appellant Board of

Elections did appeal the decision to the Sixth District Courf of Appeals, and that Court's January

of Elections provides the discovery documents. They are not his documents. He is not being

ordered to produce anything. He can still object at trial to their introduction and if overruled he

can appeal the issue after final judgment. For this additional reason, Appellant-Contestee's

appeal must be dismissed.

For the reasons stated herein, Appellant-Contestor respectfully requests for this

Honorable Court to dismiss the case for lack of jurisdiction.
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1N THE COURT OF COMMON PLEAS
FOR ERIE COUNTY

THOMAS J. PAUL,

Plaintiff-Contestor

V.

RICK JEFFREY, Contestee, and ER1B
COLINTY OHIO BOARD OF MEC-nONS

Defendants

Case No. 2010CVOB83

Judge Ri c}tattl M. lylarkus
(Serving By Assi -gninent)

OPINION AND OgDERS
FOR PENDING MttiT1ONS

On December 3, 2010, the plainiiff-eontestor filed the election conte4 petition for this

case. On December 10, 2010, immediately after his assignment for this case,fthis visiting judge

conducted a telephone case rnanagement conference with counsel far all parti^s. The Clerk filed

the resulting Case Martagetnent Order on Decetnber 14, 2010. On December 115,2010, the

defendant-contestee filed his Answer to the petition_

On December 10, 2010, the defendant-contestee fi]ed a motion to disniiss the case

pursuant to Civ. R. 12(B)(6),. On December 15,2010, the plaintiff-contestor Oled his response to

that motion, and on December 16,2010, the defendant-sontestee filed a repty. pn December 17,

2010, the defendant Board ofEfect'ions filed a similar motion to dismiss the c*e.

On December 9, 2010, plainntifl=oontestor's counsel served thedefend-ot Board of

Elections with a deposition notice pursuant to Civ. R. 30(Bx5), which teqt,este^l the Board to

prodace designated mcords. On December 13,2010, tbe defendant-aontestee led a motion for a

protective orde.r to preclude the Board's discloswe of the requested matetie3s: On Deeember 17,

2010, the piaintiff-contestor served his response to that motion. On Decernber 17,2010, the

defendant Board filed a similar motion for a protec6ve order.

On December 20, 2010, the court condvcted an oral beaiing on the pendi . ag motions.



THE PENPING MOTIONS TO I3ISMISS

Tite court denies the motions to dismiss filed by tbe defendant-conttkstee and the

defendant Board of Elections. The defendam-contestee may have waived his motion to dismiss

by filing an Answer, but the Board's motion presents substantially the sameicontentions. ht any

event, the Petition asserts with suf#ieient particularity election law viofation# that would change

the e3ection result if the contestor can prove them.

Contrary to the contestee's other contention, the Petition satisfies applicable rules without

the contestor's counsei's signature. The contestor can legaliy file this action jwithoot counsel.

R.C. 3515.09" reover, his counsel filed a contemporaneo '
1^'"'a^$2,.eAirarice..

TFIE PENDING Ik4O ONS FOR A PROTE+CTlVE ORU^R

In substaqee, the protecUve ordet motions opposo the disclosure of elqction board records

relating to rejeeted and tutcounted provisional ballots because those voters' cdnfidentiality rights.

Without deciding whether these defendants have standing to assert those inditidual voters'

rights, the court finds that the deposition notice does not require the Board to 4isctose their

individual votes.

The notice seeks Board records for the names and addresses of the vot8rs whose ballots

the Board rejected, the sesled envelopes which contain those rejected ballots, a^td Board actions

related to those rejected ballots. In the telephone case management conf'erence,j contestor's

counsel explained that he would likely interview and/or depose voters wbose billots the Board

rejected, as well as Board personnel who participated in tbe decisions to reject 16ose ballots.

Thusfar, no one has proposed to openany of t4e sealed ballot envelopes.

The parties agree that the final tally showed that the contestee won the election for Erie

2



County Auditor by seven votes. There will be no ieason to open any of thea seakd ballot

envelopes unless and uritit the comestor satisfies this court by clear and cor(vincirtg evidence that

the Board improperly rejected at least seven provisional ballots. For that p"se, all parties

have an equal right to show or deny that the Board improperly rejected any provisional ballot.

When the court has eonsidered all evidence and argument to suppportor oppose

acceptance for any additionai ballots that the Board previously rejected, and{if the total nutnber

of those additional ballots equals or exceeds seven, the court will then open jtnd count the sealed

envelopes for those ballots in camera. In that event, the court will provide t6e parties an

oPPonunity to confirm or dispute the conrt's tally from the additional ballotsfcollectively. In

other words, no patty will be allowed or able to compare a ballot with the seziled envelope from

which it came.

The contestee and the Board also express concerns that cvntesto>'s coiutsel may ack

votets how they voted
in this election. Although the pending deposition notic(e does not create

that issue, the court will address it because it may well arise eventually. Subj$ct to the provisions

of RC. 3525.2 Z, voters have a right to, confidentiality for their individual vote^. However, they

have an equal right to disclose their votes if they choose to do so. Exit polls regtilarly rely on

some voters' votuntary responsc to that inquiry:

Where the qttestion relates to a court case or any other fotntal governm'tntal proceeding,

voters may feel some special obligation to respond. Unless and until any part)j persuades this

caurt that he or it has a right to know which candidate any voter favored, no vojer has any

obligation to disclose how he or she voted for this or any other contest in this el^ction, whether

the petson who poses the question represents any party in this case, the media, tr
anyone else.



To avoid any coercion that a voter may perceive, the court directs tffie parties, their

counsel, and their repnesentatives not to asl: any voter Evhose provisional b^ltot the Board

rejected how he or she voted in this election for Erie County Auditor. Thislorder applies to any

informal interview, affidavit request, or deposition. Indeed, the court direc* the parties to
}

instruct anyone who acts on their behalf that they must advise any voter wh¢xn they contact, at

the comntcncement of the interview (a) whom they reptesent; (b) the court qrdered that the

interviewer may not ask how that petsson voted in this or any other election; pxtd (c) the court

ordered that the voter has no duty to disclose how he or she voted in this or t#ny other election.

Finally, unless and until any parh shows good aanse for a different n}ling, the court

orders the Pariies and their counsel not to disclose to anyone else the results bf their review of

Board documents or their interviews with any voter, exccpt as they need to rll1y on those matters

to PrePare or assert their positions in this case.

^ r t

Judge Richard M. Markus, Retired Judg Recalled to
Service pursoant to Ohio Constittttion, IV, §6(C)
and R.C. 141.16 and assigned to the Eirc{ County
Common Pleas Court for this matter.

THE CLERK SHALI. MA1L TIME STAMPED COPIES OF THiS OJ2:BER TO
ALL COIJNSEL AND THE ASSIGNED VfS1TA1G JUDGII
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Appellants Decided:
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JAN Q'S 2011

This matter is befoa^e tbe court sua sponte. On Dece.tnber 3, 2U 1t}: plainti#f.-

Con'tetitor, Thom.as 1. Paul, Tx1ed an election cordest action in the Erie County CourC of

Connmoza I'lcns contesting the resia.lts of the 2010 t'reneral Eleatzott far.lu:rSc Cwzaty

Auditor. Rick Jeffrey was design.ated as the contestee, and the Erie County Board of

Elections wss added w a defemdant.
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Discovery and pretrial procaedings commcnaed .in the trial. couxt. On

1Jecerabes 20, 2010, the trial court issued a protective ordez relating to £ut:uxe in-catnera

3! 8
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inspections, which would be conducted on mlleged wrongffla,llp rejected provisional

baliets. Thetrzalcourtalsaissueda.pxwt,eetxveordcrpreeludingtheWie~sfrom

inquirlng from tho5e voters, wlaose provisional ballots were reiected, how the vow voted

in the election for rrie County Auditor. The Board of EIectio,rls, also st,ates the December

20 judgment ordered the Board of Elections to disclose statutorily protected voter

i%1.1'o.km8ti.on.'

The ,Erie County Board of,Elections and Jeffrey estckt filed a notice of appeal from

the I3ecember 20 judgment. Tn their respective notices of appeal, the appellaztts asse,rt

1:bat this court has jurisdletion to hear this appeal beoause the December judgment is a

"ifinal judg:rxemt" trod,der R.C. 2505.02 beoa,uae it aftts a substantial right and/or g^ants or

denies a provisionaX rcaaedy.

A: Appeals - Geraerally

It.C. 2505.02 dei'"rncs what is afi* appealable order, and statrs:

"(A) As used.in this section;

"rvZ) 'Substmfia,l right' xneans a right that the United Stares Constitution, the Ohio

Constitutian, a stante, the common law, or a rule of procedure entitles a persnrr, to

enforce or protect.

''lt is u=leaz from the December 20 judgment, and appella.nts' docketing
StRtements, tbe exact stati,itorily protected information the appellants are referencing.

2.
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"(2) '9pecial proceed'ang' trteen,ns an action or iaroceeClin,; that is specially created by

statute arkd that pri,cr to ] 853 wea not deacted: as ata action at law br a sitit in equity.

"(3)'Provisional xetx.tedy' r,neans a proceeding attpiUary to an, action, including, but

not Ii.mited to, a proceeding far a pre13 nnizlary injunction, attachment, discovery of

privzleged mattm

"^.i) An order is a fmal order that may be reviewed *** w1lcn it is one of1'be

f+allowing,

'(1) Anorale.r that affects a substantia.t right in an n.exian that in effect date,zs.niraes

the action and prevexxtss a.judgment,

"(2) An order that affects a subatantiaz right : m.racie in a specnal proceeding ***;

"(4) An order that grants or denies a pxovisicsaal remesl.y ond to which both of the

following ap,piy;

"(a) The order in effect deterrn.i,nes the actaqn wJtb, mp®ct'Ga the provisional

y traacl,prevents a jTa,dg,tnent in the actiori in favor of'tjle appWfun,g party with respeci,

to the prcrvicionw.l remedy.

"(b) The appealing party cvoald not be afforded a nxearting:Ful or effective remedy

by stn, appegl following fina,l judgment as to,all proceedings, issues, claims, a,7d pattias in

the action. * * * "

R.C. 2505.09 also states in pertinent part:
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"Every final ordez; judgment m.ay be t^."viewed on appeal by *"* a court o:

agpeais, or the supreme cruai; wh[chevsr has jurisdiction." (k3mpbasis added.)

B. Appeals - Election Contests

:TatDavts v. Rra,tts (1935), 52 Ohio App.474, affinned byTorakgr v. 7'wp. ofP'erry

Rural School Dlst Bd af,Ed: (1935), l30 Ohio 5t. 243, the court of appeals xecopi.zed

that the Ohio CQnstitution limits the,jtuisdiction of Ohio coutts in decxding election

contest tlnaatt=:

"We must look to the Constitution of t]h7o aad tlae Ciertexa,l Code of Obfc in oTddl:

to detcrmio,e whether or not this votart ba,a jurisdiction to review this case. SeGtion 21 of

Article Ii of the Constitu.tion o.f. Ohio provides: 'Mae Gelaeral Assembly shall determine,

by law, before what authority, and in what manxzer, the trial of contested elections shall

be coladucted.«" Id. at 474-475, quoiizag SeccCon, 21, Article 11, Ohio Constitution,

Puxsuant to authority in Section 21, Article T!, Ohio CoaastitutXCSr1, the CTeneral

AssembJy anacketl R.C. 3515.i5. This section govetus appeals filed in conal,eeiioas with

election contests:

"ApP¢al on giwszzans o„f law tq ,rt4preme aow•t

Md pmon against whom judgment is rendered in a, aatatest of election may

aNeo.l on que.ations o,f'dQw, within twenty days, to the supreme court, but such appeal

shall not su,pe^x.:ade 9:lse execution of the judgntent of the cotfrt. Such appeal takes

precedence over all other causes upon the ca,ienclsx, and slta.ll be set down for 11eariutl; and

detezznina,ttoaz at the earliest convenient date. The laws and a'ules of the court g4vernflag



SRN-05-2011 14:29 FROM:ERIE CTY CLK OF CTS 419 624 6873 T0:6144471400

07.l0512011 11:2w 4192134844 COURT OF AP

P.005/005

PAGE 05J05

appeals apply in the appeal of contested eIection cases. * * *" (;P:1tlphasls added.) See,

a14o, 25 Elaerars pf Preahract 13-E of CI[js of CoPzvnbus v. Frarelclfn Cty, 134! nfNeciions

(7un.15, 1995), l OCh Dist. Nv. 94APEI0-I510 ("We believe t1at, although TI1e statutory

provisions involved are not recent, and some of the leading cases are cwrespondin.giy

cl.d„ tia,c above cited decisiwans by the Ohita Supre^e Court reafru7n the limited appellate

rights available to litigants in Ohio courts under R.C. 3515.11)

us, it appears from R,C. 3515.15 tliat lho !QeneRal. Assembly limited the right of

appeal in eReciion, contesk actions and provided U1e Ohio Supreme Court with exc.laasive

jurisdicdot1 to reAew f•mal iud$rncnlz made;e~d in p1eetioa emtwt aocions.z This court is

without jurisdicticrn to hear this appeal.

Accordingly, the cotao<t orders this appeal dxsknirased. AlI pendi.ng motions are

denied as moot. Appellants are ordered to pay the costs of this appeal put'auata.t to App.R

24. It is sa ot;dcmd,

A eaxti.fied copy of r}a,is wt-yshssll coxtstitute the mandate ptu^suant to App,R. 27. See,al so, 6th T^ist.x.c^c.App,lt. 4.

lzr i^arldworlc.7

Mask I.. Me^yrkowski. T.

Arlo Sxmx, J.
WNCUR.

t$ee S.Ct.PraaR, 21(1)(C)(2). SOQ, aisc, Srryre v, Dirorr (Oct.17, 19$8), sth T)3st.Nos. CiJ'88-379, 379.
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