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RICK JEFFREY, CONTESTEE, |
APPELLANT, : a § CASE NO. 2011 - 0041
o v I S ) L Appeal from  Erie: _County “Comnion
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w . [ELED

- ERIECOUNTYBOARDOFELEGTIONS . oo o an 07281t
| CLERK OF ceum“ |
MOTION TO DISMISS

| Th1s appeal mu.st be drsmlssed becraUSe it 1s prernature and the Court laeks Junsdwtlon at’
thrs time. Appellant—Contestee Rlck Jeffrey filed the appeal pursuant to R.C. §3515.15, which
_ provrdes fora dlrect appeal to thls Court by “the person agamst whom Judgment is rendered 1n a
: 'contest of electlon * This expedlted rlght of appeal clearly pertarns to the: Judgment prov1ded for
inR.C. §3515 14, which is the Judgment “upon cornplenon of the trial of a contest of eleotron as
to which a eandldate was eleoted
A Judgment has not yet been rendered by Judge Rlchard M. Markus, who is servmg by
"asmgnment in the subject contest of electlon as reqmred for an appeal pursuant to the statute. ..
Appella‘nt-Contestee 1§ nnproperly attemptmg to use R.C. §3515 15 for an 1nterlocutory appeal'
._ .Trlal Court demed AppelIant-Contestee S and Appellee Board of Electrons Motlons to D1sm1ss' |
and Motlo'ns for a Protective Order on drscove“ry regarding 40 disputed provisional ballsts. A

- copy of the Trial Court’s _Dece‘mber 20, 2010 Opinion end'Qrders :is.attached.._



: :.'I_"n'-_ theTrlal Court’s I:)fe'cember 20, 2010 Opinion and Otders for Pending Motions, Jnge
- Markus ‘stated the fdﬁonﬁng’regard‘ing- the--Mc')'tio'nS'to Dismiss:

The court denies the motions to dismiss filed by the defendant-
contestee and the defendant Board of Elections. . . . the Petition
asserts with sufficient particularity election law v1olat1ons that
“would change the ‘election 'if the contestor can prove - them.
fContrary to the contestee s other contentlon the Petition’ satisfies
the applicable rulés without the contestor’s counsel’s signature.
The contestor can legally file this action without counsel. R.C.
3515.09. Moreover, his counsel filed a contemporaneous entry of
appearance. '

In the Trlal Court s December 20 2010 Oplnlon and Orders for Pendmg Motlons Judge
Markus stated the followmg regardlng the Motlons for Protectwe Order:'

In substance the protective order motions oppose the disclosure of
election board records relating to rejected and uncounted
'prowsmnal ballots because those voters’ confidentiality. rights. .

- The [Appellee =Contestor’s dlscovery] riotice seeks Board records'
for the names and-addresses of the voters whose ballots the Board
rejected, the sealed envelopes which contain those rejected ballots,
and Board actions related to those réjected ballots. . . .Thusfar, no
one has proposed to open any -of the sealed ballot envelopes ..

.. ..There will be no reason to open any of the sealed ballot envelopes.

: _:unless and until the contestor satisfies this .court by clear and

- convineing evidence that the Board 1mproperly tejected at- least

seven provisional ballots. For that purpose, all parties have an

equal right to show or deny that the Board improperly rejected any
provisional ballot.

This' case is not “an appeal of r1ght concermng an elecnon contest issue” as stated by

prpellant—Contestee in. its Notlce of Appeal Instead th13 is an attempt by Appellant-Contestee |
to utlhze an appeal process that is avallable only upon the rendering of the final Judgment ina
contest of election matter. Again, the Trial Court has not yet rendered a final decision. R.C.
| 351508, et seq, 1spart of a statutory sc-herne' which contains an expedited process at'the trial
court 'I'evel_,'_ and then, only uoon the rende'ri_ng of a ﬁnetl judgntent, does the “person 'ag-a_inst

! None of the parties have requested, nor has the Trial Court issued any orders, to unseal the ballot envelopes in
order to detemune how voters voted.



| _-Whorn Judgment 1s rendered” have the opportumty to appeal the matter to the Ohlo Supreme '
- Court to deterrmne questlons of law Even then the appeal process is ex.pedlted = 1t isa drrect | :
appeal to this Court within 20-days of ﬁnal judgment and may only be brought on questions of
law. In short, the law prov1des a contestor wrth only one opportumty to contest the elect1on and
_ "prov1des the person agarnst Whorn Judgment rs rendered W1th only one- opportumty to appeal the
Judgment to the Ohio Supreme Court. Tt is not yet time for such an appeal |
Further, with respect to the portion of Judge Markus Order dealrng VVll;h discovery from
the Board of Electlons Appellant-Contestee lacks standrng In fact on JanUary 7, 2011 Counsel-l :
for Appellee Board of Electrons stated that the Board declded not to file any further appeals '
-regardmg the denial of its Motron for a Protective Order “which would thereby allow both the

.Appellee Contestor and the Appellant-Contestee the opportumty to 1nspect the ballot envelopes

' and contmue to prepare to present thelr respectlve cases 1o the Trial Court Appellant Board of -

Electlons did appeal the demsron to the Sixth District Court of Appeals, and that Court’s January
5,2010 Decrslon is attached There Would be no preJudrce to Appellant-Contestee 1f the Board- .
8 _'of Electrons provrdes the dlscovery doouments They are not hlS docurnents He is not belng.
ordered 10 produce anythlng He can st111 obJect at trial o their 1ntroduct10n and if overruled he
can app'eal the is‘s'ue after final judgment. For thrs additional reason, Appellant-Contestee’s
V_ appeal must be dtsmlssed ) |

For the reasons stated hereln Appellant Contestor respectfully reouests for thls
" Honorable Court to dismiss the case for lack of jurisdiction. |

. Respectfully submitted,

- MARKA MCGINNIS (0076275)



_ J.COREY COLOMBO (0072398)
. MICHAEL P. STINZIANO (0084907)
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+"550 East Walnut Street
Columbus; Ohio 43215
Tel: (614) 263-7000
Fax: (614) 263-7078
* dmetigue@electionlawgroup.com

: ".C:b_:un's*él Jfor Apﬁé'lfee;COnteSIOr. '
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IN THE COURT OF COMMON PLEAS | Lo

FOR ERIE COUNTY P R S
* THOMAS J. PAUL, P oo oy
_ )} Case No. ZDIOCVQBSB " s O
Plaintiff-Contestor ) : i "'{‘5-.' %, *
: }  Judge Richard M. Markus
v, ) (Serving By Assigninent)
) R
RICK JEFFREY, Contestee, and BRIE }  OPINION AND ORDERS
COUNTY OHIO BOARD OF ELECTIONS )} FOR PENDING M?’I‘]ONS
) P
Dcfendams ) :

' On December 3, 2010, the plamnﬁ‘ “contestor filed the election contes; Ppetition for this
case. On December 10, 2010, xmediaiely aRer his assignment for this case,fthls wsmng Judge
_ conducted a aelephonc case managemmt conference with counscl for aiI pam t:s The Clerk filed
the resultmg Case Managemem Order on December 14, 2010, On Deccmber 15, 2010, the
defendant—comestec filed his A.nswer to- the petition. i |
On December 10 2010, the defendant-contestee filed a motion to dxsn- iss the case
pwfsuant to Civ. R. 12(B)(6).. On December 15,201 0, the plaintiff-contestor filed his response to

that motion, and on December 16, 2010 the defendant-contcstee filed a reply. On December 17,

- 2010, the defendant Board of Elections filed a similar motion to distmiss the cape
On December 9, 201 0 plaintiff-contestor’s counse] served the defendmﬁt Board of
 Elections with a deposatton notice pursuant to Civ. R 30(B)(5), which reguestdd !he Board o
produce demgnated records. On December I3 2010, the defendant-contestee q]ed a rnotion for a
protective order to preclude the Board’s disclosure of the requested matcnais. (I)n December 17,

- 2010, the plaintiff-conitistor served his response to that motion, On Dmember 17 2010, the
y defendant Board filed a similar motion for a protective order, a
On December 20, 2010, the conrt conducted an oral bearing on the pendﬁng motions.

H
H
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- THE PENDING MOTIONS O DISM!SS

The court denies the motions to dismiss filed by the deft endam—contestee and the
defendant Board of Eiectmns The defendant-contestee may have waived hxs motion to dismiss
by ﬁhng an Answer, but the Board®s motion presents substantially the samc:contennons In any
| event, the Pentmn asserts with sufficient particularity election law vmiatmns that would change
the e}ecmn result if the contestor can prove them. |
~Contrary 1o the contestee’s other ccnt&nﬁon, the Petition satisfies apélicabie rules without

i

the contestor’s counsel’s signature. The contestor can legally file this actionjwithout connsel,

In substance, the protectwc order motions oppose the dzsc!osure of e!qct:on board records |
relating to rejected and um:om:ted provisional ballots because tbose voIers’ ccinf dent:ahty rights.
W:ﬂwut dccndmg whether these defendants have standmg to assert those mdx\“:dua! volers
ng,hts the court finds that the deposmon notice does not require the Board to qﬁse!ose their
"mdwxdual votes, |

The notice seeks Board records for the names and addresses of the voters whose baliots

the Board rejected, the sealed envelopes which contain those rejected ballots, a;nd Board actions
related: to those rqectcd ballots. in the telephone case mahagement oonfcrence,; contestor’s
counse] explained that he would likely interview and/or deposc voters whose ba!lots the Board
rejected, as Well as Board pmonnei who participated in the decisions to reject ‘dhose ballots,

| Thusfar no one has proposed to open any of the sealed ballot envelopes. -

The pasties agree that the final tally showed that the contestee won the electlon for Erie

l
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County Auditor by seven votes. There will be no reason to open any of thei sealed ballot
envelopes unless and untzl the comestor satisfies this court by clear and coﬂvmmng evidence that
rthe Board 1mpmperiy rejected at least seven provisional bailots F or that pi{rpoSe all parties
havean equal right to show or deny that the Board improperly rejected any provmona! ballot.

When the court has conszdercd all evidence and argoment 1o supportgor oppose
acceptance for any additional batlots that the Board previously re_;ec!ed, andlzf the total number
of those additional ballots equals or exceeds seven, the court wﬂl then open ;and count the sealed
envelopes for those ballots ir; camera. In that event, the court will provide tlie parties an
opportunity to conﬁrm or dxspute the court’s tally from the additional ballotsfcollecuvely In
othcr words o party will be ali owed or able 1o compare a ballot vuth the sczﬂed envelope from
which it came, ‘

The contestee and the Board also express concerns that contestor’s coimsd may ask
votf:rs how they voted in this election. Although the pending dcposmon notxc{e does not create
that issue, the court will address it becanse it may well arise evenmaily Subﬂcl to the provisions
of R.C. 3515.12, voters have a right to confi identiality for their individual votei: However, they
have an equal right to disclose their votes if they choose to do so. Exit polls rggu]arly rely on
Some voters” voluntary response 1o that i mnquiry. _

thre the quest;on rclates loa court case or any other formal gcve:mnq:ntal proceeding,

- voters may feel some special obligation to respond. Unless and until any pm'l}’] persuades this
court that he or it has a right to know which candxdate any voter favored, no voier has an)'
_obligation to disclosc how he-or shevoted for this or arxy oﬂmer contest in this erctmn, whcther

the person who poses the question represents any party in this case, the media, dr anyone else,

1
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To avoid any coer;:mn that a voter may perceive, the coun directs the parties, their
counsel, and tbexr repmsentatwes not 10 ask any voter whose provisional bzillat the Board
rejected how he or Shﬂ voted in this election for Erje Cmmt}' Auditor. Thisi iorder applies to any |
informal interview, affidavit request, or deposition. Indccd the court d:recﬁs the parties to

' instruct anyone who acts on their behaif that they must advise any voter wh@m they contac!, at
 the commencement of the i interview (a) whom they represent; (b) the court qrdered that the

interviewer may not ask how that person voted in this or any other election; ;a.nd (e) the count
ordered that the voter has no duty to dlSC]OSE how he or she voted in this or any other election.”

Finally, tmiess aod until any party shows good cause for a different r¢lzng, the court

- orders the parties and their counsel not to disclose to anyone e!se the results tbf thexr review of

_ Board documents or their interviews with any voter, exccpt as they need to re';ly on those matters

to prepare or assert their positions in this case,

H
¢

Judge Richard M. Maﬂcus, Rcbred Judg Recailed to
Service pursnant to Ohiop Constitution, IV, §6(C)
and R.C. 141.16 and assigned to the Eird County
Common Pleas Court for this matter. |

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS ORDER TO
ALL COUNSEL AND THE ASSIGNED VISITING JUDGE‘.
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TN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
- ERIE COUNTY
Thomas J. Paul | Court oprpeals No. E~10-072
~ Appellee | . Trial Court No. 2010CV0983
V. | |
Ri¢l Jeffrey, and Erie Comty _
Ohio Board of Elections - DECISION AND JUDGMENT

*mmw*_

| Th:a maltar is hﬁfm the court sua sponte. On December 3, 2010; pla:lntlff-
contestor, Thomas J. Panl, filed an electmn cnntcst action in the Frie County Court of
Cmnmon. Pleas sontesting the results of the 2010 General Election for Erje County
Auditor. Rick Jeffrey was designated as the contestee, and the Erie County Board of
Elections was adf:l;ﬂ as 3 defendant,

| Backero
| Di’snﬁﬁéry and pretrial proceedings commcndegl in the trial u:nuﬁ. On

December 20, 2010, the trial court issned a prmecﬁvc.ardar relating to future in-camera

. até;ég vr 15:3 | -
}{gi” {I _:fﬂﬁﬂiki>
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inspections, which would be conducted on alleged wrongfully réjected pravisional
ballots. The trial nourt alsa iésued' a prﬁfmcive order precluding the parties from
ingniring from those voters whiose provisional ballots were remted how the voter voted
~ inthe election for Erie Connty Auﬂ:tor “The Board of Electmns alsn states tha;Deccmbcr _V
20 judgment ordered the Board af Elections to di;closea stamﬂrijy protecied voter
information.' | _ o
" The Brle County Board of Elections and Teftrey cach filed & notice of appeal from
the Decemﬁer 20 judgment. In their raspeﬁtiw natices of appeal, the appellants aﬂa'ﬂﬁ
ﬂmt this court has jﬂrisdicﬁun to hear this aﬁpem bm:m.ise the Decembér judgment isa.
"final judgment” under R.C. 2505 02 because it affects a substantial right andfcr grants or |
demes & provisional remedy. .
A Appeals — Generally - ' E . -
 R(C.2505.02 defines what is a final, appealable order, and states:
(A) As vsed in this section: |
1) 'Subqrﬂnmﬂ right' means a right that the ‘United. States Constitution, the Ohio
Conastitution, a statnie, the common law, ora rule of procedure entitles a peraen, to |

enforce or protect.

It is unclear from the December 20 judgment, and appellants' docketing
statements, the exact statutorily protected information the appellants are referencing.
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"(2) "Special proceeding' means an action or proceeding that is specially created by
statute and that prior to 1853 was nui: denoted as an action at law or a swit in equity,

"(3) ‘Provisional remedy' means a pmcendmg ancillary to an action, mcludmg, but

~ not imited to, 2 proceeding for a pm] :mmm‘y mjuncnon attachment, d1smvery of
privileged matter * » %,
"(B) An order is a final order that may be reviewed * * * when it is one nfthe '
"fﬁlIéWiﬂg;. S S .
| "1} An order that affects 2 substantial right in an action that in effect determines -
the action and prevents 2 judgment; N
"(2) An order that affecis a substantial right made in a special proceeding * * *;
U oh oy |
"(4) An order that grants or denies a provisionsl remedy nd o which both of the
: fol]o“ﬁﬂg ﬁpp_ly: | |
 "(e) The order in effoot determines the action with respect o the provisional
remedy and prevents a ju;lgment in the action in favor ﬁf the appcaiim,g party with respeot
to the provisional remedy. | |
“(b) The appealing party would not be afforded a reaningful or effective remedy
by an appeai following final judgment as 1o all proceedings, issues, claims, and paffi:s in
the actiah. * 4 o | |

R.C. 2505.03 also states in pertinent part:
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"Every final order, judgment may be reviewed on appeal by ** *a anurt of
appeals, or the supreme court, wﬁf::}zewr hﬁs jurisdietion.” (Emphasis addéd.}
‘ B Appeals - Election Contests |
 InDevis, Watts (1935), 52 Ohio App. 474, affimed by Foraker v, Tup. of Perty
Rural School Dist. Bdl. of Fd, (1935), 130 Obie St, 243, the court of appeals recognized
that the Ohio Constitﬁtion li_miﬁ the jurisdiction of Ohio courts in deciding election -
contestmattm S _ o , L
"We must look to the Constitution of Ohio and ihe General Code of Ohio in order
to dmﬂrmme whe:thar or not this gontt has Junsdictmn to review this case, Section 21 of
Article Il of the Canstatutwn of Ohin provides: "The General Assembly shail deterrine,
by law, bafnre what authotity, and in what manne.r the trial of contestsd electiops shall
be conducted.™ Td. at 474-475, quoting Section 21 Article IT, Ohio Consiitution,
Pumrant 0 authonty in Sechun 21 Arucle II Dhm Cumntutmn, the Gmcral
| Amembly anamd R.C. 3515 15, This section goverms appﬂals filed in connection wath
c]ectmn contests;
“Appe#! on guestions of law o ﬂﬂ@m;.‘me court
*The person against whom judgment is rendered in n contest of election may
appeal on qumzipm_qf low, ﬁriﬂ:in twenty days, to the supreme gourt; but an&h appeal
shall not supersede the exeoution of the fudgment of the court. Such appeal takes
precedence over all other causes upon the calendar, and shall be set dawxi for hearing and.

determination at the earliest convenient date, The laws and rules of the pourt goverping
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appeﬁls apply in the appeal of contested election cases, * * *" {]F.m.phsis added.) See,
| a]SD, 25 Elactors of Precinct 13-E of Clty of Columbus v. Franklin Cty, Bd, of Elections
(Fn. 15, 1995), 10th Dist. t No, 94‘-APE10-1510 ("We believe that, although the statutory
. pmvismns mvolvad are not recent, and some of the leadmg cases sre carrespmdingly
olc.i, the above cited decisions by the Obio Supmm@ Court reaffir the limited appellate
| nghts avai}able to Jitigants in Ohio courts under R.C. 3515.") |
Thus, it sppears from R.C. 3515.15 that the General Assembly limited the ight of
appeal in election contest actions and pmvi&nd the Chio Supreme Court With exclusive
jurisdintion to review final judgments rendered jin election eontest actions.” This court is
.wi'thout jurisdiction to hear this appeal. |
| Accor;lingly, the cotmt ordm this appeai dismissed. All pending motions are
denied as moot. Appéilants are ordered to pay the costs of this appeal pursuant to App.R.
24. It it so ordered,

A L
slsc, 611 m& iﬂgg Igf ﬂfds eniry shall constitnte the mandate pursuant to App.R. 27. See,

Peter .._dw. A ' | ’ OE M

. JUDGE

2
See 5.Ct. N
. Mos, w;g_ﬂ'gf- 1;‘.}‘9"‘“ 21()CXR). Ses, alsa, Sayre v, Dixon (Oct. 17, 1988), St Dist.
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