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EMERGENCY MOTION FOR STAY AND PROTECTIVE ORDER

PURSUANT TO SctR XiV Sect. 4(C)

Appellant, Rick Jeffrey, the Contestee in the above referenced election contest,
by and through counsel, Moves this Court for an Emergency Stay Order, preventing
the Common Pleas Court of Erie County, Ohio from enforcing the order it issued on
December 20, 2010 and prohibiting the Erie County, Ohio Board of Elections from
separately disclosing to anyone, other than the voter who cast the ballot, information on
their rejected provisional ballot envelopes. A copy of the Order is attached hereto as
Appendix A.

MEMORANDUM iN SUPPORT OF MOTION

The issue raised by this Appeal and Motion is one of public and great general
interest effecting the constitutional rights of all voters. Failure to grant this emergency
order would have an irreversible effect on provisional ballot voters, on the Appellant and
the process, as will be evidenced by the information conveyed to this court hereafter.

The December 20, 2010 Opinion and Order for Motions issued by the trial court,
is the basis of the appeal filed by Appellant in this Court. The order denied the Motions
" to Dismiss, filed by both Appellant, Rick Jeffrey, and Appellee, Erie County Board of
Elections. It further denied the Motions for Protective Orders, also filed by both
Appeltant, Rick Jeffrey and Appellee, Erie County, Ohio Board of Elections, which ask
the trial court to only release information in accord with the law and directives of the

Secretary of State in place at the time of the election.
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The trial court order directs the Erie County, Ohio Board of Election to release
the personal voter information contained on the Provisional Ballot envelopes of 40
voters, whose ballots were rejected by the Board of Elections, so Contestor can call all
or some of them. These provisional ballots were rejected by a unanimous vote of the
Erie County, Ohio Board of Elections when they reviewed the provisional ballots as a
part of the election process. No provisional ballot voier is a party to this action. There
were a total of 693 provisional ballots cast in the election at issue. There is a seven (7)
vote margin of victory.

The trial court’s order is in direct violation of The Ohio Secretary of State’s,
Directive 2010-75, dated November 1, 2010, issued before this election to comply
with the requirements of R.C.3505.181(B){(5)(b) and 42 U.S.C.15482(a)(5)(B), relating
to processing of Provisional Ballots. See Appendix B, Secretary of State of Ohio
Directive 2010-75.

Releasing the personal information of voters, contained on the envelopes of the
of the 40 provisional ballots that were disallowed in the November 2, 2010 general
election, in any form is in direct violation of the established election procedures spelled
out by The Ohio Secretary of State, in Directive 2010-75, dated November 1, 2010,
creates a legal precedent that undermines and virtually eliminates the voter’s right to
secrecy when casting a provisional ballots, if their vote is not allowed.

The trial court order appealed from is a final appealable order pursuant to R.C.
2505.02 (B) (2) and may be reviewed under R.C. 2505.03 because it affects a

substantial right made in a special proceeding, as defined by R.C. 2605.02 (A) (2), and

Page -3-



(B) (4). Further, it is an order that grants or denies a provisional remedy and the
appealing party would not be afforded a meaningful or affective remedy by an appeal
following final judgment as to all proceeding, issues, claims, and parties in this action.

This court has held in the cases of State v. Port Clinton Fisheries, Inc. (1984),
12 Ohio St. 3d 114 and Humphry v. Riverside Methodist Hosp. (1986), 22 Ohio St.
3d 94, that a trial court order compelling discovery of information subject to statutory
privilege was a final appealable order, where the order was made in a special
proceedings, because “once the information is divuiged, the damage is done, and
cannot be remedied by subsequent review of the decision after the final judgement is
rendered.

This court, in the case of Skaggs v. Brunner, 2008-Ohio-6333, 120 Ohio St. 3d
508, clearly recognized that the Board of Elections must perform its duties as
prescribed by the law or the rules, directives .or advisories of the Secretary of State,
referencing R.C. 3501.11(P).

The order Appellant is asking to have stayed directly orders the Board of
Elections to violate the law and directives of the Secretary of State with regard to
releasing personal information of a voter, to a candidate, which information was given to
the Board of Elections so the voter would be allowed to cast a provisionai ballot.

This court should note that no provisional ballot voter has come forward, or been
represented by Appellee/ Contestor Thomas J. Paul, to be challenging whether or not
their provisional votes were properly handled by the Board of Elections.

The order of the Court clearly identifies the use which the Appellee, Thomas J.
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Paul intends to make of the personal information of the voters he is asking the Board of
Elections to illegally disclose, with the trial court’s approval. The court order recognizes
and states that Appellee’s discovery

“ notice seeks Board records for the names and addresses of

the voters whose ballots the Board rejected, the sealed envelopes
which contain those rejected ballots, and board actions related to
those rejected ballots. In the telephone case management
conference, contestor's counsel explained that he would likely
interview and/or depose voters whose ballots the board rejected,

as well as Board personnel who participated in the decision

fo reject those ballots.” '

The court's comment, in the order, that * Thusfar, no one has proposed to open
any of the sealed ballot envelopes..", totally ignores the right to confidentiality a voter is
entitled to with regard to information they are required to give when casting a
provisional ballot. It further fails to recognize that the order is requiring the Board to
violate several provisions of state and federal law and the directive of the Secretary of
State to the Board.

The court’s further statement in the order,

“Without, deciding whether these defendants have

standing to assert those individual voters’ rights, the court

finds that the deposition notice does not require the Board

to disclose their individual votes.”,
clearly ignores the Board’s directive from the Secretary of State that established the
procedure, going into the election that both candidates, the Board of Elections and all
voters were bound by and had the right to have enforced and utilized in the voting

process. This statement of the frial court tends to grant to Appellee/Contestor, the loser

in an election, the right to access and use of the voter’s protected information for the
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purpose of selectively trying to find a few more votes to overturn the results in a very
close election. !t totally disregards the rights of the provisional ballot voter, regarding the
privacy of their information given so they would be allowed to cast a provisional ballot,
and the counterbalancing right of Appellant/Contestee to rely on the procedure
established for reviewing and processing provisional ballots going into the election.

The court should not lose sight of the fact each vote belongs to the voter casting
it, not the candidates for election. No provisional voter, whose ballot was rejected has
come forward to challenge the fact their vote was not counted. If standing is an issue,
what standing does the Appellee/Contestor in the election challenge have with regards
to voters rights and voting procedure that would not be equally applicable to the
Appellant/Contestor? Civil Rule 26 ( C ) allows either party or the person from whom
discovery is sought to seek a protective order.

The court ruling before this court, places an undue emphasis on the Board's
handling of rejected provisional ballots, raised by a losing candidate in a close election,
without allowing for a review of the Board’s processing of allowed provisional ballots by
either candidate.

If the information released by the trial court’s order is allowed to be utilized in the
hearing process of the election contest, it effectively prejudices the outcome of the
election because the winning candidate is not provided any ability to procedurally
challenge the handling of allowed provisional ballots, in the event the outcome of the
election is changed.

While every voter should have the right to have their legally cast ballot counted in
an election, no provisional ballot voter is a party to this election chailenge.
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The ruling before this court, places an undue, unfair and prejudicial emphasis on
the ability of a candidate, who lost a close election, to selectively access rejected
voter's personal information, which was required to be provided to cast a provisional
ballot. With this information, and the other information available as a public record, in
the form of voter registration and precinct books, the ruling of the court allows the losing
candidate to approach voters, who may not know their ballots were rejected, for the
express purpose of trying to get them to come forward and belatedly join or act as
witnesses in the challenge to the election process, simply because the candidate they
voted for might have lost a close election.

The specific identification of the voters, whose provisional ballots were rejected,
when coupled with the other voting information all ready available as a public record,
would allow the losing candidate to identify which voters to approach, because of party
preference and precinct voting history. The Contestor then, in an attempt to find some
irregularity in the processing of that voter’s vote, where none is actually known, woulid
be allowed to solicit those voters, perceived to be favorable to Contestor, to attempt to
alter the election outcome.

This court, in the case of Skaggs v. Brunner, 2008-Ohio -6333, 120
Ohio St. 3d 506, described the required procedure for handling provisional ballots. This
court specifically said the proper procedure is:
“The board of elections thus cannot open and count any
provisional ballot until the eligibility of each ballot has been determined.
Once a provisional ballot is separated from its envelope, the ballots are

then commingled to protect voter secrecy, and it becomes impossible
to track the vote of any provisional voter.” Emphasis added.
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This procedure prescribed by Skaggs, id, cannot be followed with the procedure
the trial court's order allows, as to any rejected ballots. The voters secrecy will not be
protected because the result of the election, absent the rejected provisional ballots that
might be allowed, has already been announced publically.

The allowance of the procedure outlined in the court order, presumes that merely
because some provisional ballots were rejected, there was election irregularities in the
form of poll worker error. Again, there have been no allegations plead of specific poll
worker error or election irrégularities.

This court stated in Skaggs v. Brunner, id., at paragraph 51, and referencing
State ex re. Speeth v. Carney (1955), 163 Ohio St. 159:

“In the absence of evidence to the contrary, public officers,

administrative officers, and public authorities, within the limits of the

jurisdiction conferred upon them by law, will be presumed to have

properly performed their duties in a regular and lawful manner and

not to have acted illegally or unlawfully.”

The procedure under the court order, if allowed, effectively requires the
Contestee, who won the election, to join in the same fishing expedition, for the purpose
of challenging the Board’s handling of provisional ballots, to attempt to find individual
ballots of voters, who might have voted for the Contestee, to offset the added votes
obtained by the contestor.

We ask the court why the undue emphasis on the provisional ballots rejected?
Wouldn't any issue of improper handling of Provisional ballots alsoc extend to the

procedure of the Board in allowing provisional ballots to be counted? Since the

allowed provisional ballots have already been commingled and counted, how could they
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ever be challenged?

If the court allows this order to be implémented in this case, it creates a very
dangerous precedent for challenging any election by a candidate where the margin of
victory is less than the number of provisional ballots cast.

Furthermore, because of the finding by the trial court in its order states that
pleadings of Appellee/Contestor are sufficient, under Civil Rule 8, notice pleading
requirements, instead of the required specific pleading under Civil Rule 9, it allows for
the Contestor to simply allege election irregularities exist, without setting forth any
known examples or evidence. Then, it allows the Contestor to go fishing for such
evidence by invading the protected privacy rights of voters who haven't come forward,
voluntarily, to protect their individual voter rights, untif sought out by one of the
candidates in the election and after the outcome of the election has been announced
and certified by tﬁe Board of Elections; in this case unanimously.

This court, not having the record in this case at the time this motion is filed,
should be aware that both the Board of Elections and Appellant filed an appeal of the
lower court's order to the Sixth District Court of Appeals. Following the filing of the
| Board of Elections appeal, and before Appellant filed his appeal in that court, the trial
court issued a Stay Order dated December 17, 2010, a copy of which is attached as
Appendix C. No subsequent order terminating that order has been issued to date.

The Sixth District Court of Appeals, issuied a decision dated January 5, 2010,
which Appellant, to this date, has not received a copy of from the Court. The Copy
attached, as Appendix D, was only obtained by counsel for Appellant, at approximately
11:00 A.M. January 6, 2010, from another source, after being alerted to the fact some
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ruling had been render in the appellate court by an e-mail from the trial judge. Earlier
that morning, counsel saw, for the first time, the e-mail from the trial judge, sent
January 5, 2010, while counsel was out of the office, indicating a telephone status
conference might be in order based upon a decision of the Sixth District. Before
obtaining a copy of the Sixth District's ruling, counsel for Appellant sent a return e-mail
to the judge and other counsel, indicating he would respond after he obtained a copy of
the decision from the Sixth District Court of Appeals. Counsel for Appellant
immediately prepared an appeal fo this court in this case. An e-mail was sent to the trial
judge and opposing counsel, with a copy of the appeal that was delivered to the Clerk
of this Court, for filing, at 9:44 A. M. the morning of January 7, 2010.

During a telephone status conference, held by the trial court at approximately
12:00 noon, on January 7, 2010, the judge and other counsel acknowledged receiving a
copy of the appeal filed with this court. The issue of the trial court proceeding with the
withdrawal of the stay order the trial court had previously granted was raised. The
discussion revolved around the issues of jurisdiction, now that the appeal was filed in
this court, and whether or not the stay was automatically terminated by the ruling of the
Sixth District Court of Appeals, indicating that it lacked jurisdiction over the appeals filed
there and further finding the appeal needed to be filed in the Supreme Court.

Also communicated at that status conference was the fact that the Board of
Elections had held a meeting in the early hours of January 7, 2011 for the purpose of
determining if it would proceed with an appeal to this court, following the Sixth District’s
decision. While a motion to appeal was represented to have been made by a member
of the Board, it failed for lack of a second.
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The trial judge suggested that | communicate the above facts to this court and
the representation that the trial judge has giving me until Monday, January 10, 2011 at
5:00 P.M. to have this motion for a stay filed. After that he indicated he would decide
‘when he would move forward on the discovery order, depending on how long it takes
this court to rule on Appellant’'s motion for a stay.

For the above stated reasons, Appellant requests that this court grant an
emergency stay of any proceedings in the trial court and an emergency protective
order preventing the Erie County Board of Elections from releasing the information on
the envelopes of the provisional ballots that were rejected, in any manner other than the
procedure prescribed by the Ohio Secretary of State Directive 2010-75, issued Nov. 1,
2010.

Pursuant to the requirements of S Ct R XIV Sect. 4(A) Appellant repreéents that
no bond should be required or applicable to this case since Appellant, who has been
confirmed winner by the Board of Elections, would not take office untii March of 2011.

Respectfully submitted,

Ronald G. Kaufman, Counse! of Record

Lokl o,

Ronald G. Kaufman /
Counsel for Appellant, Rick Jeffrey
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Certificate of Service

| certify that a copy of this Motion was sent by e-mail and ordinary U.S.
Mail to counsel for Appellees at the addresses set forth hereafter, on December 10,
2011:

Donald J. McTigue (0022849) John A. Borell, Sr. (0040108)

McTigue & McGinnus LLC Assistant Lucas County Pros. Attorney
550 E. Walnut St. 700 Adams St., Suite 250

Columbus, Ohio 43215 Toledo, Ohio 43604

(614)263-7000 (419) 213-2001

Fax (614) 263-7078 Fax (419) 213-2011
dmctigue@electionlawgroup.com iaboreli@co.lucas.oh.us

Counsel for Appellee/Contestor, Special Counsel for Erie County Board of

Thomas J. Paul

A courtesy copy was also e-mailed to Judge Richard Markus, sitting by
assignment to this case in Erie County Common Pleas Court.

S oo

Ronald G. Kaufman, Coungél for Appellant
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APPENDIX A

IN THE COURT OF COMMON PLEAS L

FOR ERIE COUNTY o,
" .
THOMAS J. PAUL, ) vz
' ) Case No. 2010CV 0083 W o
Plaintiff-Contestor ) ety *
) Judge Richard M. Nfarkus -
v. ) (Serving By Assignincnt)
o )
RICK JEFFREY, Contestee, and ERIE _ ) OPINION AND OKDERS
COUNTY OHIO BOARD OF ELECTIONS ) FOR PENDING MCDT]ONS
)
Defendants )

On December 3, 201 O,Ithe plaintiff-contestor filed the e,i;-ction contesf!: petition for this
case. On December 10, 2010, imm.ediatgly after his assignment for this case, 2thxs visiting judge
conducted a telephone case management conference with counsel for all parups The Clerk filed
the resulting Case Management Order on December 14,2010. On Decembe:ril 5,2010, the
defendant-contestee filed his Answer to the petition. |

On Décc_m—ber 10, 2010, the defendant-contestee filed a motion to disni;iss the case
pursuant to Civ. R 12(B)(6). On December 15,2010, the plainﬁff-contestor féled his response to

‘that motion, and on Decernber 16, 2010, the defendant-contestee filed a reply. li()n December 17,
2010, the defendant Board of Elections filed a similar motion 1o dismiss the cape

On December 9, 2010, plamnff~contestor s counsel served the dcfendm?t Board of
Elections with a deposition notice pursuant to Civ. R. 30(B)(5), which requcstegd- the Board to
produce designated records. On December 13, 2010, the defendant—contestee‘ﬂ:led a motion for a

protective order to preclude the Board’s disclosure of the requested materials. On December 17,

2010, the plaintiff-contestor served his response to that motion, On December 17, 2010, the
defendant Board filed a similar motion for a protective order.

On December 20, 2010, the court conducted an oral hearing on the pendmg motions.



THE PENDING MOTIONS TO DISMISS

The court denies the motions to dismiss filed by the defendanl—coniéstee and the
defendant Board of Flections. The defendant-contestee may bave waived his molion to dismiss

|

by f:hng an Answer, but the Board’s motion presents substantially the same{contennons In any
event, the Petition asserts with sufficient particularity election law viofa_tion% that would change
the election result if the contestor can prove them. .

Contrary to the contestee’s other contention, the Petition satisfies ap;iiicable rules without

|

the contestor’s counsel’s- s:gnamre The contestor can legally file this action gwnhout counsel,

THE PENDING MOTIONS FOR A PROTECTIVE ORDER.
—— T

In substance, the protective order motions oppose the dlscIosure of elqctxon board records
relating 1o rejected and uncounted provisional ballots b;ca,use those voters’ cc?nﬁdent:ahty rights.
Without deciding whether these defendants have standing to assert those indiéidu_aj volers’
rights, the court finds that the deposition notice does not require the Board to q:iiisclose their

individual votes,

'I‘he notice seeks Board records for the names and addresses of the voteirs whosg baliots
the Board rejected, the sealed envelopes which contain those rejected ballots, énd Board actions
related to those rejected ballots. In the tclephone case managemfmt conference,! comestor’s
counsel explained that he would likely interview and/or depose voters whose bg!lots the Board
rejected, as well as Board personme! who participated in the decisions to reject ﬁihose ballots.

Thusfar, no one has proposed to open any of the sealed ballot envelopes.

The parties agree that the final tally showed that the contestee won the eie-ction for Erie



County Auditor by seven votes. There will be no reason 1o open any of thc: sealed ballot
envelopes unless and until the contestor satisfies this cowt by clear and corizvincing evidence that
the Board improperly rejected at least seven provisional bailots. For that pqrposc all parties
have an equal right to show or deny that the Board improperly rejected any prowsmna] ballot.

When the court has considered all evidence and argument to support! or oppose
acceptance for any additional ballots that the Board previously rejected, and §m" the total number
of those additional ballots equals or exceeds seven, the court will then open and count the sealed
envelopes for those ballots in camera. In that event, the court will provide the parties an
Oppormnity to confirm or dispute the court’s tally from the additional bailots%collectively. In
other words, no party will be allowed or able to compare a ballot with the scz;;}ed envelope from
which it came.

The contestee and the Board also express concerns that contestor’s co%msd may ask
ivoters how they voted in this election. Although the pending deposition notu:{e does not create
that issue, the court will address it becanse it may well arise eventually. Subjeict to the provisions
of R.C. 3515.12, vofcm have a right to confidentiality for their individual voteh However, they
have an equa! right to disclose their votes if they choose to do so. Exit polls r&gularly rely on
some voters’ voluntary response to that i Inquiry.

Where the question relates 10 a court case or any other formai govemé:ntai proceeding,
voters may feel some special obligation to respond. Unless and until any part}1 persuades this
court that he or it has a right to know which candidate any voter favored, no voéer has any

obligation to disclose how he or she voted for this or any other contest in this elecnon, whether

the person who poses the question represents any party in this case, the media, dr anyone else,



To avoid any coercion that a voter may perceive, the court directs ﬂpe parties, their
counsel, and their representatives not to ask any votéer whose provisional bail}ot the Board
rejected how he or she voted in this election for Erie Count} Auditor. Thxstorder applies to any
informal mtemew atfidavit request, or deposition. Indeed the court dzrecﬁs the parties to
nstruct anyone ‘who acts on their behalf that they must advise any voter whq)m they contact, at
the commencement of the interview (a) whom they represent; (b) the court qrdered that the
interviewer may not ask how thai person voted in this or any other election; ;Jnd (¢) the court
ordered that the voter has no duty to disclose how he or she voted in this or any other election.

Finally, unless and until any party shows good cause for a different n;hng, the court
orders the parties and their counsel not to disclose to anyone else the results rbf their'rewew of

Board documents or their interviews with any voter, except as they need to rqu on those matters

to prepare or assert their posmons in this case.

W%”LW

Judge Richard M. Markus, Retired Jud%fnRecal]ed to
Service pursuant to Ohio Constitution, IV, §6(C)
and R.C. 141.16 and assigned to the Eird County
Comrmon Pleas Court for this matter.

i

THE CLERK SHALL MAIL TIME STAMPED C OPIES OF THIS ORDER TO
ALL COUNSEL AND THE ASSIGNED VISTTING IUDGE
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JENNIFER BRUNNER
QHIO SECRETARY OF STATE APPENDIX B

180 EasT BROAD STREET, $HYe FLOOR
CoLuMBUs. OHIC 43215 USA

TEL. | -BTY-TGT-GA46 Fax: 1-814-544-0649
WV, BOS, STATE. O, S

DIRECTIVE 2010-75
November 1, 2010

To: ALL COUNTY BOARDS OF ELECTIONS
Re: Privacy of Provisional Voter and Provisional Ballot Information

This Directive provides instructions to the boards of elections concerning the privacy of personal
information disclosed by voters in con nection with provisional voting; specifically, whether
personal information disclosed on provisional ballot envelopes is a public record or is protected
from disclosure by law. This will ensure that every county board of elections treais similar
information in a similar manner, and that all Chio elections are administered fairly, consistently
by the counties of this state and according to law.

Ohio Eleetion Law

Ohio voters casting a provisional ballot pursuant to R.C. 3505.18 through 3505.183 must
complete a provisional ballot envelope and affirmation statement, in addition to voting the
ballot itself. The voter casting a provision al ballot must provide personal information so that the
hoard of elections may determine:

. whether the voter is the person he or she purports to be;

e whether the voter is properly registered to vote;

« whether the voter cast his or her provisional bailot in the correct precinet;' and

« whether the provisional baliot should be included in the official canvass of the election.

A voter who casts a provisional ballot provides personal information on the provisional ballot
affirmation (S80S Form #12-B). The voter also may supply other information for the purposes of
identification and may complete the affirmation statement that includes, but is not limited to,
the voter’s:

' Pursuant to a federal court order in Novtheast Chio Coalition for the H omeless v. Brunner, 8.D. Chio
No. 2:06-cv-896, a board of elections may not reject a provisional ballot cast by a voter who uses only the
last four digits of his or her Social Security number as identification when the ballot is cast in the wrong
precinet but at the correct multi-precinet poliing location for reasons attributable to poll worker error. An
example of poll worker error is where the provisional ballot affirmation envelape (SO8 Form 12-B)
contains notations indicating that a poll worker directad the voter to the wrong precinct ata polting
location containing multiple precinets. Because it is a poll worker’s duty to ensure that the voter is
directed to the correct precinet, these notations provide objective evidence that the poll worker did not
properly or to the fullest extent required carry out his or her flection Day duties. Similarly, ifa board of
elections finds multiple provisional hallots voted in the correct polling location but wrong precinct, it
should, either in writing, with written response from poll workers, or at a public meeting of the board,
question the polt workers in that polling location Lo determine whether they followed the board’s
instructions for ensuring that voters were directed to the correct precinct.

E
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« name

» address

» date of birth

o driver’s license number

» social security number (or part thereof)

o bank account or cther financial information

«  other residential information (e.g., utility bilh
+ employment information {paycheck)

« other information that meets Ohio's identification requirements

Under federal and Ohio law, state or Jocal elections officials must create a “free access system”
for every election. Every voter whose ballot was cast provisionally may use this free access
system to determine whether the provisional ballot he or she cast was counted, and if not, the
reason the board disqualified the ballot. That free access system is in the form of the
“Provisional Ballot Hotline” (614-466-2564), which is activated beginning November 3, 2010.

Public Records Law

Ohto’s public records law defines “racord” to mean any document, device or item containing
information on a fixed medium that is created, received, or sent under the jurisdiction of a
public office that documents the organization, functions, policies, decisions, procedures,
operations, or other activities of the public office. R.C. 149.011{G). Ohio law generally provides
that, upon request and subject to some exceptions, all public records must be made available for
inspection promptly, and copies of public records must be made available at cost and within a
reasonable time. R.C. 149.43(B)-

However, not every record in the custody of a public office is a public record. R.C. 149.43(A)
provides that certain types or classes of records held by government agencies and offices are not
public records and thus are not subject to mandatory disclosure. Of particular interest to
election officials is R.C. 149.43(AY(1)(v), which provides that records, “the release of which is
prohibited by state or foderal law” are not public records and are riot subject to disclosure.

The provistons governing statutory construction as set forth in R.C. 1.51 provide that, if a general
provision of law conflicts with a specific provision, “they shail be construed, if possible, so that
effect is given to both.” However, if the conflict between the provisions is irreconcilable, the
specific provision prevails, “unless the general provision is the later adoption and the manifest
intent is that the general provision prevail.”

Both federal and state law provide for confidentiality of personal information provided by a
voter that is used by a hoard of elections to determine whether a provisional ballot is to be
gpunted, and this includes personal information that also is used by the voter to gain access {0
the board’s records to determine if his or her provisional ballot was counted. For example, R.C.
" 3505.181(B)(5)(b) and 42 U.8.C. 15482(a){5)(B) provide that “[t]he appropriate state or local
election official shall establish and maintain reascnable procedures necessary to protect the
security, confidentiality, and integrity of personal information collected, stored, or
otherwise used by the [provisional voter] free access system ... . (Emphasis added).

R.C. 3505.181(B)(5}(b) further provides that “[ajceess to information about an individual
ballot shall be restricted to the individual who cast the ballot ... .” (Emphasis added.)
Correspondingly, 42 U.S.C. 15482(2)(5){B) provides that “[ajecess to information about an
individual provisional ballot shall be restricted to the individual who cast the hallot.” (Emphasis
added.)
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Discussion and Application of Law

R.C. 149.43(AX1)(v) expressly provides that records, “the release of which is prohibited by state
or federal law,” are not public records. The state and federal statutes quoted above expressly
prohibit disclosure, except to the voter, of certain information provided by the voter in
connection with provisional voting. Moreover, R.C. 3505.181(B)}5)(1) contains a specific
prohibition against disclosure which prevails over the general requirement that governmental
records be disclosed to the public upon request.

Ohio’s Public Records Act and the more specific statutes governing provisional voting discussed
above illustrate competing public policies. In general, Ohio public records law reflects a
legislative determination that records held by public offices should be freely available to the
public. On the other hand, specific legislative enactments of both the U.8. Congress and the
Ohio General Assembly mandate that information about an individual provisional baliot is
restricted to the person who cast the ballot. Personal information provided on the provisional
ballot envelope and used in connection with the provisional voting {ree access system isnota
“public record, and aceess to the information is restricted to the individual who cast the ballot.
These two legislative goals, one of free access to governmental records, and the other of
protecting a provisional voter’s personal information, may be harmonized only as to the names
of persons who voted provisionally and the election precincts in which they voted, because the

statutory prohibition relates to information about an individual provisional ballot.

R.C. 3505.181(B)(5)(b) and 42 U.S.C. 15482(a)(5)(B), guoted above, expressly provide that the
«confidentiality” of personal ‘nformation “used by” the provisional voter free access systems
must be “protected.” Confidentiality is defined as “secrecy; the state of having the dissemination
of certain information restricted.” Black's Law Dictionary Seventh Edition, 1999, p. 294. The
statutes at issue also provide that “[a]ccess to ‘nformation about” a particular ballot "shall be
restricted to the individaal who cast the ballot.” '

When a voter casts a ballot provisionally, the personal information he or she provides is
necessarily “used by” the provisional ballot free access system. This is so because personal
“information is necessary to allow election officials to implement the system (i.e., election
officials must be able to identify a person attempting to use the free aecess system as the person
who cast a specific ballot provisionally). Election officials do this by comparing information
provided by the caller to information provided by the person who cast the baliot.

When a voter appears at a polling place to vete, he or she must supply not only his or her name,
but algo his or her address and proof of identity. Information “about an individual ballot”
includes personal information supplied to authorize the casting of the ballot as well as
information concerning the validity of the ballot.

The statutes thereby authorize only “the ‘dividual who cast the ballot” to access “information
about an individual ballot.” This means that only the voter who cast a ballot
provisionally ;s entitled to ascertain whether his or her ballot was counted, and
only the names of voters and the precinets in which they cast their provisional
ballots is subject to public disclosure. No other information, including whether or not
that ballot was valid and counted, should be released to anyone other than to the voter who cast
the provisional ballot.

I understand there exist valid public policy reasons for releasing further public information than
the names of voters who cast provisional ballots and the precincts in which they cast such
ballots, such as contact information for those voters and whether their ballots counted.
However, | am constrained by both federal and state law as discussed in this Directive, and
neither boards of elections, nor [ may disregard that aw.
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R.C. 3505.181(B)(5)(b) and 42 U.8.C. 15482(2)(5)(B) preciude the release of personal
information, except for the name and precinct of the voter, provided by a voter in connection
with the provisional voting process. Personal information other than the name and precinet of
the voter is entitled to confidentiality, inciuding information as to whether a particular ballot
voted provisionally was counted.

This conclusion does not prohibit the release of records maintained by boards of elections that
indicate in general or collective figures the number of provisional ballots cast, the number of
provisional ballots rejected, the reasons for the rejection.of classes of provisional ballots, or the
number of provisional ballots within those classes, or any other general or collective

information, as long as those records do not associate names of voters with counting or rejection
or reasons for rejection of provisional ballots in a precinct, county or this state.

Conclusion

The controlling statutes cited above establish that “personal information” provided by a voter
casting a provisional ballot is exempt from Ohio’s public records law. The names of
provisional voters and the precincts in which they voted may be released, but
personal information about an individual provisional ballot, including
information as to whether the voter’s ballot was counted, is exempt from
disclosure and must not be released in compliance with the specific provisions of R.C.
3505.181(B){(5)(b) and 42 U.S.C. 15482(2)(5)(B)-

Accordingly, only lists of the names of provisional voters and the precincts in which they cast
their provisionat ballots are subject to disclosure, and any othier information about the voter,
including whether or not his or her ballot was counted or rejected, shall not be disclosed,
except to the individual provisional voter. However, a provisional voter may waive in writing
the privacy of information protected by the law and as expressed in this Directive. In the event a
board of elections receives written waivers from provisional voters within the ten days following
Election Day, a board of elections shall compare the signature of the voter on such waiver with
the signature of the voter in 1ts registration records or the most recent signature obtained from
the voter in a poll book te provide access o information pursuant to any waiver. Such waiver
must contain the name and signature of the voter, the name and address of the individual to
whom the provisional voter has authorized the board of elections to release the voter’s private
information, including whether or not the voter’s provisional ballot was counted. Otherwise, the
personal information Jiscussed in this Directive must remain protected and confidential,
whether requested during the ten-day period following an election or thereafter.

Tf you have additional questions about this Directive, please contact the elections atiorney
assigned to your board, at £14-466-2585.

Sincerely,

Jennifer Brunner




AT

"GENERAL DIVISION "’;’,j
THOMAS J. PAUL CASE NO. 2010 CV 098%?.#5/
Plaintiff-Contestor, ' Judge Richard Markus
VS, Judgment Entry Temporarily S tayin
Deposition Pending Ruling on Motlon For
Protective Order
RICK JEFFREY, et al. ,
Defendants-Contestee, ' Ronald G. Kaufman, #0006410

Kaufman, Kaufman & Assoc. Co. L.P.A.
422 E. Monroe St.

Sandusky, OH 44870

Ph. 419-626-6669

Fax 419-626-6343

E-mail rgkaufman@sbeglobal. net
This matter is before the Court on a Motion for Protective Order concerning a Notice ch
Deposition Duces Tecum, issued by counsel for Plamtlﬁ'-C()ntestor, scheduled for December 16,
2010 at 10:00 a.m..
Because of the limited time between the scheduled deposition and the date of filing of the

Motion for Protective Order, and to allow other parties to respond to said motion, the Court

ot

hereby issues an Order of Stay to the taking of the proposed deposition until the Motion for

Protective Order is ruled upon. !

WHEREFORE, IT IS THE ORDER OF THIS COURT THAT the deposition ducés
tecum scheduled by counsel for Plaintiff-Contestor for December 16, 2010 to obtain records

from the Erie County Board of Elections shall be stayed until further order of this court.

Judge Rlchard Markus

APPERDIX C



IN 'IHE COURT QF APPEALS OF OHIO
: SIXTH APPELLATE DISTRICT
: ERIE COUNTY -

Thomas J. Paul

Appellee
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This maner is before the court sua spontts, On December 3, 20 10, plainti{f-
contestor, Thomas J, Paul, filed an clection contest ection in the Erie n.ounty Court of

Comnion Pleas contesting the results of the 2010 General Election for Hris County

Auditor. Rick Jeffrey was designated as the contestee, and the Brie C winty Board of
Eleztions was added as a defendant.
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Discavery and pretris] proceedings cormenced in the trial cour

ourl. On -
Deweruber 20, 2010, the mial court iggned a pmtectn'n ordar relatmg to ‘I":mn'e in~camera
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inspections, which would be sonducted on alleged wrongfully rejected provisional
ballots. The trial conrt alss jssuad a;protﬁ#ﬁVe order preciuding fire parties from

Inquiring from those voters, whose provisional ballots were reject:d, how the voter voted

i1 the election for Eric County Audstor, The Board of Elections aluo states the December
20 judgment ordered the Board of‘ Elections to disclose Statutorily rotected voter
information.’

The Brie County Roard of Eleetions and Jefficy wach filed 2 notice of appeal from
the December 20 judgmént. In their rospective notices of appeal, the appellants agsert
that this court has jurisdiction to hear this appeal because the Decerriber judgment is a

"final judgment” under RC. 2505.02 becsuse it affeets a substantial right and/or grants or

denies & prcyvfsiurial remedy.
l Jlazisdiction
A Appeals — Generally
RC. 25035.02 defines what is & final, appealable order, and staiins:

"(A) As used in this section:
*(1) ‘Substamntial right’ means a right thai the Unjted States Coniitituzion, the Ohio

Constitution, 2 statute, the commien law, or a rwle of procedure entitles & person to

enforee or protect.

i is unclesr fon the December 20 Judgmcnf, and appellants' diicketing

statements, the exact statutorily protected information the eppellants art: referencing.
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“(2) 'Special proceeding’ mesns an action of proceeding thr is specially created by
statute and that prior to 1853 was not denoted as an action at law e 2 sujt in equity.
“(3) Provisional rettiedy' means a procecding ancillary to an action, including, bur
not limited to, a proceeding for g pr:l!mmary Injinction, attachmesit, dwcovﬂry of

pnvdsged marter * * &,
"B) An orderm a final order that may be reviswed * * » wheen it is one of the

foliuwing |
(1} An order that affects a2 subsznma] right in an action that iu cffect detepmnines

~ the action and prevents a Jjudgment:

"(2) An crder that affscts 3 substantal tight mede in 2 spacial proceeding * » *. _
ke ‘* -

"(4) An ordér that grauts or denies & pmmsmnal remad}f and to which both of the

following apply: '
| "(2) The order in effect determines the action with respect to thi; broviﬁionﬂ]
remedy and prevents a judgment in the action {n favor of the appea.lmg I party with respect

to-the provisional remedy.
(b} The appraling party would not be afforded a meaningful or effective remedy

by an appeal following finat judgment as to all proceedings, issues, claims, and parties in

the}actz"on. * 8 xn
R.C. 2505.03 also states in pertinent part:




"Every fipa} order, judgment may be reviewed on appeal by = %% g aov.& of
appeals, or the supreme court, whichever has jurisdistion.” (Empl:xasis added.)
B Appeals - Elesction Contests

In Davis v. Watts (1 935). 52 Ohio App. 474, affirmed by Forgier v, Twp. of Perry
Rural Sehool Dist, Bd. of Ed. (1935), 130 Ohio St. 243, the court o' appeals recopnized
thet the Ohio Constitution lirits the jurisdiction of Ohio courts in t.sciding election
contest matters: .

"We st look to the Constitition of Ohio and the Ceneral (ode of Obio in order
to determine whether or not this conrt has Jurisdiction to review this case. Section 21 of
Anticle 11 of the Constitution of Ohio provides: 'The Generat Assembly shall deternine,
‘by'la.w, before what authority, and in what manper, the trial of contested alections shal]
be conducted.™ Id. at 474-475, quoting Section 21, Article II, Ohic Clonstitution.

| Pursuant to authotity in Saction 2, Article II, Ohio Constitutivm, the General
Assembly enacted R.C. 3515.15. This section governs appoals filed i1 connection with
€lection contests: |

"Appeat on questions of law to sup;"éme coury

"The person against whorn judgment is rendered in a contest of ilection mzy
appeat on guestions of low, within twenty days, fo the suprems ¢owrt; bhut such appeal
shall not supersede the execution of the judgment of the coutt. Such appeal takes
precedence o‘v&f al} other canses upon the celendar, and shail be set dovn for hearing aqd
detarinination at the earliest convenient date. The laws and rules of the sourt goveming




appeals apply in the eppeal of contested election cases, * * # (Einphasis added.) See,
also, 25 Elzctors of Precinet 13-E of City of Coluombus v, Franidin Cry. Bd. of Elections
{Jun. 15, 1995), 10th Dist. No. 94APEI0. 1510 ("We believe that, although the statutary
provisions involved are not recent, and some of the Jeeding vases sre correspondingly
old, the shove cited decisions by the Ohio Supreme Court reaffirm the lirnited appellate
Tights available to litigants in Ohjo courts under R.C. 3515.m)
“ Ths, it appears from R.C, 3515,15 that the General Asgembly limited the right of
eppeal in election contest actions and provided the Ohio Supreme Ciurt with exclusive
Jurisdiction to review final Judgments rendered fo election contest avtions.? Thiz court is
without Jurisdietion to hesr this appesl
| Accordingly, the cowt orders this appeal dismissed. All pending motions ere

denied as moot. Appellants are ordered to pay the costs of this appeal pursuant to AppR.

24. Ttis 50 ordered,

A certified copy of this entry shall constitute the roandate pursuant 1 App.R_27. See,
also, 6th DistLog.App.R. 4. . . '

hleirk: 7., Pietrvkowskd

CONCY

*See 8.CLPracR. 2.1{(1)(CX2). Ses, alsa, Sapre v. Dixor (Ost. 17, 1988, —
Nos. CV88-379, 379,
| | srebiy ify this to be @ tue copy
| L?fb&bgrlﬁ"?zli? ﬂ!gg irs this qﬁiaa ?6 ;
o magcmu J_E'H;NSE or?iao"&"'.
By R SR 0 K bepury
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