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Special Counsel for Erie County Board of Elections

APPELLANT'S MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS

The order appealed from is a final appealable order pursuant to R.C. 2505.02

(B) (2) and may be reviewed under R.C. 2505.03 because it affects a substantial right

made in a special proceeding, as defined by R.C. 2505.02 (A) (2), and (B) (4). Further,

it is an order that grants or denies a provisional remedy and the appealing party would

not be afforded a meaningful or affective remedy by an appeal following final judgment

as to all proceeding, issues, claims, and parties in this action.

This court has held in the cases of State v. Port Clinton Fisheries, Inc. (1984),

12 Ohio St. 3d 114 and Humphry v. Riverside Methodist Hosp. (1986), 22 Ohio St.

3d 94, that a trial court order compelling discovery of information subject to statutory

privilege was a final appealable order, where the order was made in a special

proceedings, because "once the information is divulged, the damage is done, and

cannot be remedied by subsequent review of the decision after the final judgement is

rendered."

This court clearly has jurisdiction of an appeal in this case. The Court of Appeals

of Ohio, Sixth Appellate District, Erie County, in this case, a copy of which is attached

as Appendix A, clearly rejected an appeal on the same issue before this court, stating

that the Supreme Court of Ohio does have jurisdiction. We ask the Court to review the
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law stated in that decision, in deference to the court's time in reading both this

Memorandum and the attached decision.

This court, in the case of Skaggs v. Brunner, 2008-Ohio-6333, 120 Ohio St. 3d

506, clearly recognized that the Board of Elections must perform its duties as

prescribed by the law or the rules, directives or advisories of the Secretary of State,

referencing R.C. 3501.11(P).

The issues raised by this Appeal and subsequently filed Motion For Stay and

Protective Order are of public and great general interest effecting the constitutional

rights of all voters.

The trial court order appealed from denied the Motions to Dismiss, filed by both

Appellant, Rick Jeffrey, and Appellee, Erie County Board of Elections. It further denied

the Motions for Protective Orders, also filed by both Appellant, Rick Jeffrey and

Appellee, Erie County, Ohio Board of Elections, both of which ask the trial court to only

release information in accord with the law and effective directives of the Secretary of

State in place at the time of the election.

The order appealed from directs the Erie County, Ohio Board of Election to

separately release personal voter information contained on the voter's Provisional

Ballot envelopes for 40 voters, whose ballots were rejected by the Board of Elections,

so Appellee, Thomas J. Paul, the contestor and loser in this election, can call all or

some of them. These provisional ballots were rejected by a unanimous vote of the Erie

County, Ohio Board of Elections when they reviewed the provisional ballots as a part of

the election process. No provisional ballot voter is a party to this action. There were a
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total of 693 provisional ballots cast in the election at issue. There is a seven (7) vote

margin of victory.

The trial court's order is in direct violation of The Ohio Secretary of State's,

Directive 2010-75, dated November 1, 2010, issued before this election to comply

with the requirements of R.C.3505.181(B)(5)(b) and 42 U.S.C.15482(a)(5)(B), relating

to processing of Provisional Ballots. See Appendix B, Secretary of State of Ohio

Directive 2010-75.

Releasing the personal information of voters contained on the envelopes of the

specifically identified group of 40 Provisional Ballots, that were disallowed in the

November 2, 2010 general election, in any form which is in direct violation of the

established election procedures spelled out by The Ohio Secretary of State, in

Directive 2010-75, dated November 1, 2010, creates a legal precedent that

undermines and virtually eliminates the votes rights to secrecy in casting their ballots,

when they vote a provisional ballot. It is an irreversible act that cannot be corrected

after it is once done.

The trial court order denying the protective order also orders the Board of

Elections to violate the law and directives of the Secretary of State with regard to

releasing personal information of a voter, to a candidate, because that information was

given to the Board of Elections under an expectation of confidentiality, so the voter

would be allowed to cast a provisional ballot.

This court should note that no provisional ballot voter has come forward, or been

represented by Appellee/ Contestor Thomas J. Paul, to be challenging whether or not
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their provisional votes were properly handled by the Board of Elections.

The order of the Court clearly identifies the use which the Appellee, Thomas J.

Paul intends to make of the personal information of the voters he is asking the Board of

Elections to illegally disclose, with the trial court's approval. The court order recognizes

and states that Appellee's discovery

" notice seeks Board records for the names and addresses of
the voters whose ballots the Board rejected, the sealed envelopes
which contain those rejected ballots, and board actions related to
those rejected ballots. In the telephone case management
conference, contestor's counsel explained that he would likely
interview and/or depose voters whose ballots the board rejected,

as well as Board personnel who participated in the decision
to reject those ballots."

The court's comment, in the order, that " Thusfar, no one has proposed to open

any of the sealed ballot envelopes..", totally ignores the right to confidentiality a voter is

entitled to with regard to information they are required to give when casting a

provisional ballot. It further fails to recognize that the order is requiring the Board to

violate several provisions of state and federal law and the directive of the Secretary of

State to the Board.

The court's further statement in the order,

"Without, deciding whether these defendants have
standing to assert those individual voters' rights, the court finds
that the deposition notice does not require the Board to disclose
their individual votes.",

clearly ignores the Board's directive from the Secretary of State that established the

procedure, going into the election that both candidates, the Board of Elections and all

voters were bound by and had the right to have enforced and utilized in the voting
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process. This statement of the trial court tends to grant to Appellee/Contestor, the loser

in an election, the right to access and use of the voter's protected information for the

purpose of selectively trying to find a few more votes to overturn the results in a very

close election. It totally disregards the rights of the provisional ballot voter, regarding the

privacy of their information given so they would be allowed to cast a provisional ballot,

and the counterbalancing right of Appellant/Contestee to rely on the procedure

established for reviewing and processing provisional ballots going into the election.

The court should not lose sight of the fact each vote belongs to the voter casting

it, not the candidates for election. No provisional voter, whose ballot was rejected has

come forward to challenge the fact their vote was not counted. If standing is an issue,

what standing does the Appellee/Contestor in the election challenge have with regards

to voters rights and voting procedure that would not be equally applicable to the

Appellant/Contestor? Civil Rule 26 ( C) allows either party or the person from whom

discovery is sought to seek a protective order.

The trial court ruling before this court, places an undue emphasis on the Board's

handling of rejected provisional ballots, raised by a losing candidate in a close election,

without allowing for a review of the Board's processing of allowed provisional ballots by

either candidate. They have already been counted.

If the information released by the trial court's order is allowed to be utilized in the

hearing process of the election contest, it effectively prejudices the election outcome

because the winning candidate has no ability to procedurally challenge the handling of

allowed provisional ballots, in the event the outcome of the election is changed.

While every voter should have the right to have their legally cast ballot counted in
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an election, no provisional ballot voter is a party to this election challenge.

The ruling before this court, places an undue, unfair and prejudicial emphasis on

the ability of a candidate, who lost a close election, to selectively access rejected

voter's personal information, which was required to be provided to cast a provisional

ballot. With this information, and the other information available as a public record, in

the form of voter registration and precinct books, the ruling of the court allows the losing

candidate to approach voters, who may not know their ballots were rejected, for the

express purpose of trying to get them to come forward and belatedly join or act as

witnesses in the challenge to the election process, simply because the candidate they

voted for might have lost a close election.

The specific identification of the voters, whose provisional ballots were rejected,

when coupled with the other voting information all ready available as a public record,

would allow the losing candidate to identify and select which voters to approach,

because of party preference and precinct voting history. The Contestor then, in an

attempt to find some irregularity in the processing of that voter's vote, where none is

actually known, would be allowed to solicit those voters, perceived to be favorable to

Contestor, to attempt to alter the election outcome. This is clearly a form of ballot box

stuffing, after the election has been declared.

This court, in the case of Skaggs v. Brunner, 2008-Ohio -6333, 120

Ohio St. 3d 506, described the required procedure for handling provisional ballots. This

court specifically said the proper procedure is:

"The board of elections thus cannot open and count any
provisional ballot until the eligibility of each ballot has been determined.

Page -7-



Once a provisional ballot is separated from its envelope, the ballots are
then commingled to protect voter secrecy, and it becomes impossible
to track the vote of any provisional voter." Emphasis added.

The procedure proscribed by Skaggs, Id., cannot be followed with the procedure

the trial court order allows, and the rejected provisional voter's secrecy will not be

protected in the process. The result of the election, absent the rejected provisional

ballots that might be allowed, has already been announced publically.

The allowance of the procedure outlined in the court order, presumes that merely

because some provisional ballots were rejected, there was election irregularities in the

form of poll worker error. Again, there have been no allegations plead of specific poll

worker error or election irregularities.

This court stated in Skaggs v. Brunner, id., at paragraph 51, and referencing

State ex re. Speeth v. Carney (1955), 163 Ohio St. 159:

"In the absence of evidence to the contrary, public officers,
administrative officers, and public authorities, within the limits of the
jurisdiction conferred upon them by law, will be presumed to have
properly performed their duties in a regular and lawful manner and
not to have acted illegally or unlawfully."

The procedure under the court order, if allowed, effectively requires the

Contestee, who won the election, to join in the same fishing expedition, for the purpose

of challenging the Board's handling of provisional ballots, to attempt to find individual

ballots of voters, who might have voted for the Contestee, to offset the added votes

obtained by the contestor.

We ask the court why the undue emphasis on the provisional ballots rejected?

Wouldn't any issue of improper handling of Provisional ballots also extend to the
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procedure of the Board in allowing provisional ballots to be counted? Since the

allowed provisional ballots have already been commingled and counted, how could they

ever be challenged?

If the court allows this order to be implemented in this case, it creates a very

dangerous precedent for challenging any election by a candidate where the margin of

victory is less than the number of provisional ballots cast.

Furthermore, because of the finding by the trial court in its order states that

pleadings of Appellee/Contestor are sufficient, under Civil Rule 8, notice pleading

requirements, instead of the required specific pleading under Civil Rule 9, it allows for

the Contestor to simply allege election irregularities exist, without setting forth any

known examples or evidence. Then, it allows the Contestor to go fishing for such

evidence by invading the protected privacy rights of voters who haven't come forward,

voluntarily, to protect their individual voter rights. In fact, it encourages them, after being

sought out by one of the candidates in the election and after the outcome of the

election has been announced and certified by the Board of Elections, in this case

unanimously, to attempt to alter the outcome of the election.

For the above stated reasons, Appellant requests that this court deny the

Appellee's Motion to Dismiss and grant an emergency stay of any proceedings in the

trial court and an emergency protective order, requested by separate motion,

preventing the Erie County Board of Elections from releasing the information on the

envelopes of the provisional ballots that were rejected, in any manner other than the

procedure prescribed by the Ohio Secretary of State Directive 2010-75, issued Nov. 1,

2010.

Page -9-



Respectfully submitted,

Ronald G. Kaufman, Counsel of Record

^ =-------- -= -----------
Ronald G. Kaufman
Counsel for Appellant, Rick Jeffrey

Certificate of Service

I certify that a copy of this Memorandum in Opposition to Motion to Dismiss was
sent by e-mail and ordinary U.S. Mail to counsel for Appellees at the addresses
set forth hereafter, on December 10, 2011:

Donald J. McTigue (0022849)
McTigue & McGinnus LLC
550 E. Walnut St.
Columbus, Ohio 43215
(614)263-7000
Fax (614) 263-7078
dmctiouercy-eiectionlawgroup.com
Counsel for Appellee/Contestor,
Thomas J. Paul

John A. Borell, Sr. (0040108)
Assistant Lucas County Pros. Attorney
700 Adams St., Suite 250
Toledo, Ohio 43604
(419) 213-2001
Fax (419) 213-2011
iaboreli(_a")co.iucas.oh.us
Special Counsel for Erie County Board of

A courtesy copy was also e-mailed to Judge Richard Markus, sitting by
assignment to this case in Erie County Common Pleas Court.

------- ---- ------------ -- ----------
Ronald G. Kaufman, Coun for Appellant



IN T.HIE CoTJRT OF APPEALS OF OHlO
S;tXTH Ad'PE'LI;ATS DISTRICT

]BRIE COUNTY

Tnomas J. paw Court ofAppeais PPo. E-10-072

A:ppetlee Tzial Court No. 201I.UCV09$3

v. r, a

Rick Jefbcey, aaQ Erte County
Ohio Board of Electi.ons D+FQL3IaN A1VD JflM

` ^ <^fl
Rppellauts Dtcided;

.FAPII'g$ 200 g^
_

i4 fl Y^k # N^ d a^

Tbis mauex is befcm the roouyt sua spontc. On Dccember 3, 2f:i 10, plsintiff-

oonrrstor, Thorrias J. Pau1,1'ileti ;w elect;lon contcst action in tihe Erie IC onn'cy Cout't of

Co^2mon Pleas con,tasting the rcasnits of the 2010 General Election fom Erie Go>.mty

.4.udilar. Rick Je$rey waS dcsiguazed as the a::ontestee, and tihe 7"s.rie C^rwnf.y Board of

BEeafions was addcd as a dofendant

B-84ceroun

Discovery and pratrtal proceedings eommenccd in the trial couB'i::. On

Deceanber 20, 2010, the trial aousr 3ssued .a protective order ielatin.g to :I^u^ ia-camera

\ ♦̂ ' I ^.'. ! =^^

1.
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iWeciians, which woutd be condnoted cn alleged wron8tUuy 7e.e =ted pro visioaal

ba3:lots. The ttiai aourt also issaed a protecdve order pzeeiudjng C.e patties from

inquiring H'or.a tbose voters, Nvhose pwovisio.nal ballots were rejectr;d, how the voter voted

in the eleation for Fric Conpt;3 Auditoz. The Board of Elections ah,o ftates the Der,etnbxr

20 ,9udgmcntordierad the Board ofElections to aisclose statut,orily ;,irotectad voter

inforutation.'

Tfae F.tie County Board of Elcetions and Jeffrcy each filed a notir,e of appeat from

the December 20 judgme.nt. In thels rospcctiva notices of appeaL t'tai,;! appellsatv aasert

rb.at this couutt has jurisdicticsn to hcsr tfiis appeal because the Decca;iber judgtnent is a

"fTE3i judgment" ulsderRC. 2505,02 benause it affects a substantial r,ight and/or grants or

denies a prvvision.al rcmcdy.

lWisdiction

>!, ,4ppeats - Generally

RC. 2505.02 flefines what is a$nal, appcalable order, aad statas:

"(A) As used in this section:

"(3) 'Suberantia] rigiu` means a riglst Ylgt the UIIited States Conliiti.lalialon, the CJuo

Constfro:nion, a statute, the eomruaa law, ar a zule of procednse entttieei a person to

eafnsce or protect.

lxt is unclear &ozn the Decernbar 20 judgznent, and appellants' ds,icketing
statem®srts, tbe exact statutorily pro2ected iiaformation the appellants ars:, rcforenciag_

2.
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"(2) '9peoial procecdi'ng' means an action or proceedin,g th,:az is speeially are2ted by

sta.tute and that pnios to 1853 was not dcnoted as an actinn at law :T a suit in equity.

°(3)'Provisionxl remedy' means a procecding aucfllary to art action, including, but

not Lirnr.tcd to, a,groaead3ng for a pralimina¢y lz?junction, a.vacUmeait, d.iscovcry of

Prn'iles'ed znatter

"(8) An. order is a final order tt at may 1,e re•riesx,ed 4,^• m it is onc of the
fo]Iowiage

„(1} An order that afffecrs a substantial right izt anaction that . lin cffect determines

the action and prevents a judgmefft;

"(2) An order that a.flccts a stlbstantiai rlgjrt made in a special lproc,eeding s s x^

n# * :x

"(4) An order that grants or denies a pravisiooal remedy and tc.o- which lioth of the

fhlPowing apply:

"() The order in offect determine;3 the acxion with respect to tbim provisional

remedy and prevants a judgmcnt in the action ia favor of the sPpcalix4'G pafty with respect

to the provisionat renmcdy.

"(b) The 8ppcalin$ party would not be affordod a rneaningful or efrect9ve remedy

by an appeal fb1Yowiag flna] judgztlett as to aII procccdings; 9ssues, c2ai:ins, and partics in

thelactioA. * r :'. I

R.C. 2505.03 also sTates ia pertinent pait
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°Evary fiAal ard-r, jndgment;may bc rcvicwed on appeal b ;r * s* a coutt of

appeats, or tYte supr=e e011ri, tiyhiehever has jarisdictiou." (Emp:l^asis addod.)

B. r4.ppe;rrLs - .Edeetion Co;:tests

In Llavfs v Watts (1935). 52 Ohio App. 474, afHrmod by Fvraker v. Twp. ofPerry

ralSohoolDlst B`d. ofZd
(1935), 130 Ohio St. 243, the cotat OC'appeals reoogniyed

tfi>st the Oh3o Constiiufion limits the jurisd'rction of Okuo contts in ceciding election

conntest mactc«s:

"We muat laok ta the Cornst3ttrtian of Ohio and the General d;,:ode of Obfo in order

tg deitrtninne whetixer or not thii, conrt has jurisdi.atim to review this case. Section 21 of

Arbc(e II of the Cons.titutioa of phio pn,vides: "1'he Generai Asseai14y shall dcl=r3,itae,

by law# befose what authority, and in wb.at nnauner, the trial of oonte;riEed alections shall

be condacted"' Id. at 474=475, nuoting,3ection 2i, Atticle 11, Ohio (.°onsftstion.

Piu5u8IIt to euthority in Sectinn 2i1, ArtiCle 11, Obio Constitutir„+n, the GelaeYal

Aammbly enacted R.C. 3315.15_ This ssction governs aFpcals filed fa 1: connecfion with

elnetioa contests:

"A,ppeal on questtov oflmv to sup;^erne courl

"The person agsinst whom judgument is rendered in a contest of c:Jection may

appegl on quesrtoru oflaw, witbin twenty days, to the suprema caiPr, âavt such appeal

sW not supeisede the execution ofthe judfgment of the cottft. Sneh ap{aeal t&kes

pz>raodeuce over a13 other causos upon the ca.leixdar, and shall be set dovrn fox hearitlg and

detehnnaatioa at the earliest oanvcnicnt date. The Iacos and rules of the :ourt goveming



appcals apply fn the appeal of eontested e:lertion cases. ^ ► +^^ (Linphasis added.) See,
a1so, 23 Electors

OfPreeirtet 13 E of City af Co1w,Fbus v. Franldtn,r Cry- .,8d
ofE7ctionr

(Tim-15, 1995), I Otlr Dzst. N(,.
94.i3.1aBI0-2510 ("We believa tbat, ;

idthough the stattxtory

Pxnvis[onta fnvoived aTe not recent, and some of the leadiing cases s: ire cozrespondiagjy

oIl6, the above cited decisious by the ()hio Su:pretne Courc
reaffirm t

he I4raited appellate

-riV]!5 av8ilable to Iitigaats in Ohio co,nrts mder R-C,
3515-11)

Thus, 9t sppears ftam RC. 351 !>,15 that the General Assemitilly limited the zigh:t of

U]RFOa1 in election contest actions and prov%ded ithe Ohio Supreme Cqliat wi#.h exclusive
Jurisdioiaon to review fmaljudgmenfs zendeKd in election conitest ac;,;tions.Z This coutf is
i'A!Sthoixt jurisdietion to hear this appeaL

A,ooor9ing13', the cota-t oniers thiso appeal dis.miased. All pendilAg mations are
denied sts moot. Appellards azettrdeted 2o pay the costs of this appes.l, pursuant to App.R.
24. It is so otdeied,

A c"tif,fed copy of this =ry shall
a]§o, 6ghT]istx.oc,Aâp.R. 4.

the wandateputsu^itnt to AppR. 27. See,.

Petee,.iui Fi3W work

ArlWP 3irtiMr
CON

Esee S.Ct,PraaR. 2.1(1)(C)(2), See, alsn, .Scryre v, I}ezon (Oct 1"f„ I988), 5th nistNos- CV$5.379, 379.

I heretN mrtifq this to Ce u bve cuVy
oFfSe-ori^ine1S!ediri offica

--^^d.lDHNSON
p^ . CLd c C Cohio
u^'
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APPENDIX B

DIRECTIVE 2010-75
November i, 2oio

To: ALL COlJNl'Y BOARDS OF LLL'C'fIONS

Re: Privacy of P.rovisional Voter and Provisional Ballot Information

This Directive provides instructionsto the boards of elections concerning theprivacy of personal
information disclosed by voters in connection with provisional voting; specifically, whether
personal information disclosed on provisional ballot envelopes is a public record or is protected
from disclosure by law. This will ensure that every county board of elections treats similar
information in a similar manner, and that all Oltio elections are administered fairly, consistently

by the counties of this state and according to law.

Ohio Election Law

Ohio voters casting a provisional ballot pursuant to B.C. 3505.18 through 3505.183 must
complete a provisional ballot envelope and affirmation statement, in addition to voting the
ballot itself. The voter casting a provisional ballot must provide personal information so that the

board of elections may determine:

. whether the voter is the person he or she purports to be;

. whether the voter is properly registered to vote;

. w,-hether the voter cast his or her provisional ballot in'tlie correct precinct;' and

. whether the provisional baRot should be included in the official canvass of the election.

A voter who casts a provisional ballot provides personal infonnation on the provisional ballot
affirmation (SOS Form #12-B). Th.e voter also may supply other information for the purposes of
identification and may complete thc affirmation statetnent that includes, but is not limited to,

the voter's:

Pursuant to a federal court order in Northeast Ohio CoatiHon for the I-lorneless u.l3runner•, S.D. Ohio

No. 2:o6-ev-896, a board of elections may not reject a proAsional ballot cast by a voter who uses only the
last four digits of his or her Social Security nuinber as identification tvhen the ballot is cast in the wrong
precinct but at the correct multi-precinct polling location for reasons attributable to poll worker error. An
example of poll worker error is where the provisional ballot affirn7ation envelope (SOS Form ta-B)
contains notations indicating that a poll worker directed the voter to the wrong precinct at a polling
location containing multiple precincts. Because it is a pol.l worker's duty to ensure that the voter is
directed to the correct precinct, these notations provide objective evidence that the poll worker did not
properly or to the fullest extent required carry out his or her Clection Day duties. Similarly, if a board of
elections finds multiplc provisional ballots voted in the correct polling location but wrong precinct, it
should, either in writing, with written response from poll workers, or at a public meeting of the board,
qtiestion the poll workers in that polling location to determine v`diether they followed the board's
instructions for ensuring that voters were directed to the correct precinct.
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• name
• address
• date of birth
• driver's license number
• social securily number (or part thereof)
• bank account or other financial information
. other residential information (e.g., utility bill)
. employment information (paycheck)
• other information that meets Ohio's identification requirements

Under federal and Ohio law, state or local elections officials must create a "free access system"
for every election. Every voter whose ballot was cast provisionally may use this free access
system to determine whether the provisional ballot lse or she cast was counted, and if not, the
reason the board disqualified the ballot. That'free access system is in the form of the
"Provisional Ballot Hotline" (614-466-2564), which is activated beginning November 3, 2010.

Public Records Law

Ohio's public records law defines "record" tc) mean any document, device or item containing
information on a fixed medium that is created, received, or sent under the jurisdiction of a
public office that documents the organization, functions, policies, decisions, procedures,
operations, or other activities of the public office. R.C. i49.oii(G). Ohio law generally provides
that, upon request and subject to some exceptions, all public records must be made available for
inspection promptly, and copies of public records must be made avai].able at cost ancl Mthin a

reasonable time. R.C. 149-43(B)-

However, not every record in the custody of a public office is a pubtic record. R.C. 149•43(A)
provides that certain types or classes of records helcl by government agencies and offices are not
publiareeords and thus are not subject to niandatory disclosure. Of particular interest to

election officials is R.C. 149•43(A)W(v), which provides that records, "the release of which is
prohibited by state or federal law" are not public records and are not subject to disclosure.

The provisions governing statutory construction as set forth in R.C. 1.51 provide that, if a general
pro-Asion of law conflicts with a specific provision, "they shail be construed, if oossible, so that

effect is giveii to both." However, if the conflict between the provisions is irreconcilable, the
specific provision prevails, "unless the general provision is the later adoption and the manifest

intent is that the general provision prevail."

Botli federal and state law provide for confidentiality of personal itiforniation provided by a

voter that is used by a board of elections to determine ti.,hether a provisional ballot is to be

counted, and this includes personal infoi-niation that also is used by the voter to gaiin access to

the board's records to determ'ine if his or her provisional ballot was counted. For example, R.C.
3505•181(B)(5)(b) and 42 U.S.C. 15482(a)(5)(B) proN-ide that "[t]he appropriate state or local

election official shall establish and maintain reasonable procedures necessary to protect the

security, confidentiali'ty, and -rntegrity of personal information collected, stored, or

otherwise used by the [provisional voter] free access systen-i ... ." .(Einphasis added).

R.C. 3505•181($)(5)(b) further provides thaC "[a]ccess to information about an individual

ballot shall be restricted to the individual who cast the ballot ... ." (Emphasis added.)

Correspondingly, 42 U.S.C. 15482(a)(5)(B) provides that "[a]ccess to information about an

individual provisional ballot shall be restricted to the individual wlio cast the ballot." (Emphasis

added.)
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Discussion and App&cation ojLaw

R.C. 149•43(A)(t)(;`) expressly provides that records, °tlie release of Gti•hich is prohibited by state
or federal law," are not public records. The state and federal statutes quoted above expressly
prohibit disclosure, except to the voter, of certain information proAded by the voter in
connection with provisional voting. Moreover, R.C. 35o5.i81(B)(5)(b) contains a specific
prohibition against disclosure which prevails over the general requirement that governmental

records be disclosed to the public upon request.

Ohio's Public Records Act and the nxore specific statutes governing provisional voting discussed
above illustrate competing public policies. In general, Ohio public records law reflects a
legislative determination that records held by public offices should be freely available to the
public. On the other hand, specific legislative enactments of both the U.S. Congress and the
Ohio General Assembly mandate that information about an individual provisional ballot is

restricted to the person who cast the ballot. Personal information provided on the provisional
ballot envelope and used in connection with theprovisional voting free access system is not a
public record, and access to the inforniation is restricted to the individual who cast the ballot.
These two legislative goals, one of free access to governmental records, and the other of
protecting a provisional voter's personal informaCion, may be harmonized only as to the nanies
of persons who voted provisionally and the election precincts in which they voted, because the
statutory prohibition relates to infornzation about arz indiuidual prouisional ballot.

R.C. 35o5.18i(B)(5)(b) and 42 U,S.C. i5482(a)(5)(B), quoted above, expressly provide that the
"confidentiali'ty" of personal information "used by" the proNisional voter free access systems
must be "protected." Confidentiality is defined as "secrecy; the state of having the dissemination
of certain information res'tricted." Black's Law Dictionary Seventh Edition, 1999: P• 294• The
statutes at issue also provide that "[alccess to information about" a particular ballot "shall be

restricted to the individual who cast the ballot."

When a voter casts a ballot provisionally, the personal information he or she provides is
necessarily "used by" the provisional ballot free access system. This is so because personal
information is necessary to allow election officials to implement the svstem (i.e., election
officials must be able to identifv a t erson attempting to use the free access system as the person
Nv1io cast a specific ballot provisionally). Election officials do this by comparing information
provided by the caller to information provided by the person who cast the ballot.

When avoter appears at a polling place to vote, he or she must suplily not only his or her name,
but also his or lter address and proof of identity. Information "about an individual ballot"
includes personal information supplied to authorize the casting of the ballot as well as

information concerning the validity of the ballot.

Tlie statutes thereby authorize only "the individual eaho cast the ballot" to access "information
about an individual ballot." This means that only the voter cvho east a ballot
provisionally is entitled to ascertain cvhether lus or her ballot was counted, and
only the names of voters and the precincts in vvhich they cast their provisional
ballots is subject to public disclosure. No other information, including whether or not
that ballot was valid and counted, should be released to anpone other than to the voter who cast

the provisional ballot.

I understand there exist valid public policy reasons for releasing further public information than
the names of voters who cast provisional ballots and the precinets in which they cast such
ballots, such as contact information for those voters and whet.her their ballots counted.
However, I am constrained by both federal and state law as cliscussed in this Directive, and

neither boards of elections, nor I may disregarcl that law.
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R.C. 3505.18i(B)(5)(b) and 42 U.S.C. i5482(a)(5)(B) preclude the release of personal
information, except for the name and precinct of the voter, providedby a voter in connection
with the provisional voting process. Personal informatioii other than the name and precinct of
the voter is entitled to confidentiality, inclucling iiiformation as to whether a particular ballot

voted provisionally was counted.

This conclusion does not prohibit the release of records maintained by boarcls of elections that
indicate in general or collective Hgm'es the number of provisional ballots cast, the number of
provisional ballots rejected, the reasons for the rejection of classes of provisional ballots, or the
number of provisional ballots within tliose classes, or any other general or collective
information, as long as those records do not associate names of voters with counting or rejection
or reasons for rejection of provisional ballots in a precinct, county or this state.

Conclusion

The controlling statutes cited above establish that "personal information" provided by a voter

casting a provisional ballot is exempt froni Ohio's public records law. The narnes of

provisional voters and the precincts in which they voted may be released, but

personal information about an individual provisional ballot, including

information as to whether the voter's ballot was counted, is exempt from
disclosure and must not be released in compliance -^vith the specific provisions of R.C.

35o5.i8i(B)(5)(b) and 42 U.S.C. 15482(a)(5)(B)•

Accordingly, only lists of the names of provisional voters and the preciiicts in which they cast
their provisional ballots are subject to disclosure, and any other information about the voter,
including vro'hether or not his or her ballot was counted or rejected, shall not be disclosed,
except to the individual pirovisional voter. 1-lowever, a provisional voter may waive in writing
the privacy of information protected by the law and as expressed in this Directive. Ln the event a
boardbf elections receives written waivers from provisional voters within the ten days following
Election Day, a board of elections shall compare the signature of the voter ofa such waiver with
the signature of the voter in its registration records or the most recent signature obtained from
the voter in a poll book to provide access to information pursuant to any waiver. Such waiver
inust contain the name and signature of the voter, the name and acldress of the individual to
:a:hom the provisional voter has authorizecl Ute board of elections to release the voter's private
information, including whether or not the voter's provisional ballot was counted. Otherwise, the
personal information discussed in this Directive niust remain protected and confidential,
whether requested during the ten-day period folloiavig an election or thereafter.

Tf you have additional questions about this Directive, please contact the elections attorney

assigned to your board, at 614-466-2585.

Sincerely,

Jennifer Brunner
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