
IN THE SUPREME COURT OF OHIO

RICK JEFFREY, CONTESTEE;

V.

THOMAS J. PAUL, CONTESTOR

CASE NO. 2011 - 0041

ORj0..o4At

Appeal from Erie County Common
Pleas Court Case No. 2010 CV 0983

AND

ERIE COUNTY BOARD OF ELECTIONS

APPELLEES.

MEMO CONTRA MOTION FOR EMERGENCY STAY AND PROTECTIVE ORDER

This Memorandum Contra is filed in opposition to the Appellant-Contestee's Motion for

Emergency Stay and Protective Order ("Motion for Stay") that was filed on January 10, 2011.

The Appellee-Contestor filed a Motion to Dismiss Appellant-Contestee's appeal on January 7,

2011. The Appellee-Contestor believes that Appellant-Contestee's appeal must be dismissed;

however, he files this Memorandum Contra in the event that the appeal does proceed.

Appellant-Contestee filed his Motion for Stay in an attempt to prevent the Appellee Erie

County Board of Elections from complying with Judge Richard M. Markus' December 20, 2010

Discovery Order, which was attached to the Motion for Stay. The Order required the Appellee

Board of Elections to make available the forty provisional ballot envelopes that are the subject of

the contest of election action to both parties.

In Appellant-Contestee's Motion for Stay, he lists a few reasons for the stay which will

be addressed herein. However, in its evaluation, the Court must consider the relative prejudice to



both parties should the stay be granted or not granted. Appellant-Contestee would not be

prejudiced whereas Appellee-Contestor would be prejudiced considerably.

Preiudice to Apuellant-Cantestee

As to Appellant-Contestee, he would not be prejudiced if the Motion for Stay was denied.

His appeal is an interlocutory appeal of a discovery issue and a deniedMotion to Dismiss:

Appellant-Contestee is abusing the appellate process in an attempt to "run the clock" in a

statutorily time sensitive contest of election matter that was filed on December 3, 2010 and

originally set for hearing on December 30, 2010, and/or to better position himself with respecYto

evidence that will be available to the par"ties at the eventual hearing in this matter.

Appellant-Contestee alleges that "[r]eleasing the personal information of voters,

contained on the envelopes . . . is in direct violation of established election procedures. .."

(Appellant-Contestee Motion for Stay, p. 3). Despite the fact that this is an incorrect

interpretation of the law, this would not result in any prejudice to him. Further, Appellant-

Contestee has no standing to raise this issue as that right belongs to the individual voters. As

Appellant-Contestee himself concedes, "[n]o provisional ballot voter is a party to this action."

(Id:):

Appellant-Contestee contends that a "trial court order compelling discovery of

information subject to statutory privilege was a final appealable order. .." (Id. at p.4). He cites

to two Ohio Supreme Cou'rt cases for this proposition, which include State v. Port Clinton

Fisheries, Inc. (1984), 12 Ohio St.3d 114 and Humphry v. Riverside Methodist Hosp. (1986), 22

Ohio St.3d 94. However, both of these two cases were overruled 16 years ago in the case of

State ex rel: Steckman v. Jackson (1994), 70 Ohio St:3d 420. In Steckman; this Court held that

discovery orders are interlocutory and, as such, are neither final nor appealable.



Appellant-Contestee raises concerns that the confidentiality of how the voters voted will

be violated if the ballot envelopes are provided. (Id. at 5). However, such documents can be

discovered during the course of litigation if a protective order is in place. Judge Markus did

issue a Protective Order on December 20, 2010 which instructed the parties "not to ask any voter

whose provisional ballot the Board rejected how he or she voted in this election for Erie County

Auditor." (December 20, 2010 Order, p:4). Judge Markus also instructed the parties that they

must give a disclaimer to this effect at the start of each interaction or correspondence with the

voters. The practical effect of Judge Markus' Order is that the parCies are limited to what they

can discuss with the voters. Appellee-Contestor seeks to determine what instructions they

received from the poll workers, and not how they voted.

Appellant-Contestee incorrectly states the law when he said, "If the information released

by the trial court's order is allowed to be utilized in the hearing process of the election contest, it

effectively prejudices the outcome of the election because the winning candidate is not provided

any ability to procedurally challenge the handling of the allowed provisional ballots, in the event

the outcome of the election is changed." (Appellant-Contestor Motion for Stay, p.6). This is

simply not true as R.C. §3515.15 allows the party who does not prevail in the election contest to

appeal the matter to the Ohio Supreme Court to determine issues of law.

Appellant-Contestor also states that prejudice would result if the Appellee-Contestor is

able to selectively contact voters. (Id. at p.7). However, Appellant-Contestee would be afforded

an equal opportunity to contact any or all of the voters whose provisional ballots were rejected.

Appellant-Contestee references the January 7, 2011 telephone status conference

conducted by Judge Markus and the parties. The best summary of the status conference comes

from Judge Markus himself as he issued a Status Conference Report, which is attached to this



Memo Contra, and provides the Judge's own interpretation of the status conference. Judge

Markus stated:

At the request of the participating counsel; this judge expressed his
opinion that the stay order he issued on December 24 expired by its
express terms when the appeals court no longer retained the case.
He declined an oral request for a stay order pending the contestee's
new appeal to the Supreme Court, in part because the Board of
Elections did not plan any further appeal from the order regarding
its compliance with plaintiff's discovery request.

(Judge Markus Status Conference Report, p.2).

Accordingly, Appellant-Contestor would suffer no real prejudice if his Motion for Stay is

denied.

Preiudice to Aupellee-Contestor

As to Appellee-Contestor, he would be severely prejudiced if the Motion for Stay was

granted. The prejudice is all that much greater due to the fact that this Court lacks jurisdiction to

hear the appeal. As stated in Appellee-Contestor's Motion to Dismiss, Appellant-Contestee filed

this appeal pursuant to R.C. §3515.15. This law provides for an expedited right of appeal that

clearly pertains to the judgment provided for n R.C. §3515.14, which is the judgment "upon

completion of the trial of a contest of election" as to which as candidate was elected: The Trial

Court has not yet rendered a judgment.

Appellant-Contestee further stated that the Court of Appeals "clearly rejected an appeal

on the same issue before this court, stating that the Supreme Court of Ohio does have

jurisdiction." (Appellant-Contestee's Memorandum in Opposition to Motion to 17ismiss, p. 2).

In fact, what the Court of Appeals said was "Pursuant to authority in Section 21, Article IT, Ohio

Constitution, the General Assembly enacted R.C. 3515.15. This section goveins appeals filed in

election contests." (Court of Appeals Decision, p.4). The General Assembly utilized its authority



to specify when an appeal is permissible pursuant to R.C. §§3515.14 and 3515.15, which is when

judgment is rendered "upon completion of the trial of a contest of election"

As to additional prejudice to Appellee-Contestor, the clock continues to run and he can

not prepare for his statutorily guaranteed contest of election hearing pursuant to R.C. §3515.10.

This Court has held that a contest of election pursuant to R.C. §3515.08, et seq. is the exclusive

remedy available to settle all election irregularities related to the results of an election. But how

can a party challenge an election irregularity related to rejected provisional ballots if he is denied

the opportunity to inspect the ballot envelopes? Appellant-Cointestor cites to Skaggs v. Brunner,

2008-Ohio-6333, which is a case that stands for the proposition that poll worker error can not be

presumed. (Appellant-Contestee Motion to Stay, p. 7-8). Appellee-Contestor agrees with the

proposition that poll worker error can not be presumed, and that is precisely why his counsel

must be given the opportunity to inspect the ballot envelopes. Without access to the envelopes, it

is impossible to determine the identity of the voters-the very persons whose ballots are at issue

and who may be identified as appropriate witnesses for the hearing. Discovery of the names will

reveal information that is relevant to the subject matter of the hearing as contemplated by the

discovery rules. Otherwise, the Appellee-Contestor will be prejudiced to proceed in this election

contest if it is denied access to the disputed provisional ballot envelopes.

Ultimately, Appellant-Contestee's appeal and Motion for Stay are an attempt to limit the

evidence that can be discovered and thereby limit what is presented at the hearing. The time to

resolve any objection he has to a ruling on the evidence is on an appeal after final judgment-

assuming that he does not prevail at the hearing.



Conclusion

For the reasons statedherein, Appellee-Contestor respectfutlyxequests for this Honorable

Court to deny Appellant=Contestee's Motion for Emergency Stay and Protective Order.

Respectfully submitted,
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CERTIFICATE OF;SERVICE

I hereby certify that the foregoing was served upon the following via electronic mail and

regular U.S. mail this _LOklay of January, 2011:

Mr. Ronald G. Kaufinan
Attorney for Defendant-Contestee Rick Jeffrey

Asbcglobal.netrZkaufinan,

Mr. John Borell
Attorney for Defendant Erie County Board of Elections
JABorell@co.lucas.oh.us



IN THE COURT OF COMMON PLEAS
FOR ERIE COUNTY

THOMAS J. PAUL, )
) Case No. 2010CV0983

Plaintiff-Gontestor
) Judge Richard M. Markus

V. (Serving By Assignment)

)
RICK JEFFREY, Contestee, and ERIE ) STATUS CONFERENCE REPORT
COUNTY OHIO BOARD OF ELECTIONS

)
Defendants ).

On December 20, 2010, this court denied the defendants' motions for protective order

relating tothe contestor's Civ. R. 30(B)(5) deposition of the defendant Board of Elections but

imposed related restrictions on allparties. On December 23, 2010, the defendant Board filed a

notice of appeal from that decision to the Sixth District Court of Appeals. On December 24, this

court issued a stay order for further proceedings in this court "while the appeals court retains the

case." Shortly thereafter, defendant-contestee Jeffrey filed a separate notice of appeal from the

same decision to the same court.

On Wednesday, January5, 2011, the Sixth District Court of Appeals dismissed both

appeals from this court's December 20 ruling, holding that it lacked jurisdiction to consider them

because the Supreme Court had exclusive jurisdiction for those appeals, On the same day, this

judge contacted all counsel by email to propose a telephone status conference. Counsel were first

available for that conference at noon on Friday, January 7, 2011.

nYhat telephone conference this judge and counsel for all parties discussed further

developments. On January 7, 2011, defendant-contestee Jeffrey filed a notice of appeal from this

court's December 20 ruling to the Ohio Supreme Court. Counsel for the plaintiff-contestor Paul



stated that he would promptly file a motion to dismiss that appeal.l Counsel for the defendant

Board of Elections reported that the board met in public session, where a motion to file a further

appeal failed for lack of a second. He stated that he did not intend to assert any further appeal

from this court's December 20 decision.

At the request of participating counsel, this judge expressed his opinion that the stay order

he issued on December 24 expired by its express terms when the appeals court no longer retained

the case. He, declined an oral request for a stay order pending the contestee's new appeal to the

Supreme Court, in part because the Board of Elections did not plan any further appeal from the

order regarding its compliance with the plaintiff s discovery request. Counsel for the defendant-

contestee stated that he would seek a stay order from the Supreme Court in a motion he would

file on Monday, January 10. This judge stated that he would take no further action before the

contestee filed that motion. Counsel for the plaintiff-contestor stated that he would file a brief

opposing that motion on January 10.

Judge Richard M. Markus; Retired Judge Recalled to
Service pursuant to Ohio Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned to the Eire County
Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS ORDER TO
ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

The plaintiff-contestor did file a motion to dismiss the appeal in the Supreme Court on January 7, 2011.
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