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N THE SUPREME COURT OF OHIO | IGMML |
 RICK JEFFREY, CONTESTEE, | |

" APPELLANT, R | CASE NO. 2011 - 0041

V. Appeal from Erie County Common
' Pleas Court Case No. 2010 CV 0983

THOMAS J. PAUL, CONTESTOR

ERIE COUNTY BOARD OF ELECTIONS | | L l@?{}ﬁ
 APPELLEES. | CLERK OF COURT
e o S i _SUPREMEQGUR’TGFOH!@;

" MEMO CONTRA MOTION FOR EMERGENCY STAY AND PROTECTIVE ORDER

- This Memorandum Contra is ﬁled in oppos1t1on to the Appellant Contestee s Motlon for
'.Emergency Stay and Protective Order (“Mouon for Stay”) that was filed on January 10, 2011,
The Appellee-Contestor filed a Motion to Dismiss Appellant-Contestee’s appeal on January 7,_
2011. The Ap_pellee-Cont_estorr_beli‘ev_e_s__that -Appellant-Contestee?s appeal must be 'dismissed;
' lioy'tfeVet, e files this Me_nlofandum Contra in the event tllfat the anoeal'doe's proceed. |
Appellant-Contestee filed his Motion for Stay‘ in an attem‘pt to prevert the Appellee Erie
| County Board of Electlons from complymg w1th Judge Richard M. Markus’ December- 20 2010
.'Dlscovery Order which was attached to the Motion for Stay. The Order required the Appellee
Board of Elections to Inake available the forty provisional ballot envelopes that are the subject of
the contest of election action to both parties.
In Appellant-Contestee S Mot1on for Stay, he lists a few reasois for the stay wh1ch wﬂl

e addr'eS‘sed herein. How‘ever‘, in its evaluation, the Court must consider the relative prejudice to



both parties should the stay be granted or not granted. Appellant-Contestee would not be
prej udiced whereas App‘ell-ee-Co_ﬁtestor wonld be prej udiced considerably.

Prejudice to Appellant-Contestee

As to Appellant-Contestee, he would not be prejudiced if the Motion for Stay was denied.
His ‘appeal is an interlocutory appeal of a discovery issue and a denied: Motion to DiSmiss:._
AppdlaﬂtContestee i$ abusing the appellate process in an attempt to “run the Cleek” ina
statutorily time sensitive contest of election matter that was filed on December 3, 2010 and

'_onglnaily set for hea.rlng on December 30 2010 and/or to better posmon hu'nself w1th respect to

o 'ev1dence that will be avaﬂable to the pa;rtles at the eventual hearing in thls matter.

| Appellant--—Contestee alleges that “[r]eleafsingl the personal information of voters,
contained on the envelopes . . . is in direct violation of established election procedures. . .”
(Appel_lant;Contes_tee Mo’tidn' for Stay, p. 3). De_s‘pit’e the fact that this is an incorrect.
.inte'rpre'tetien of the lavr, th1s \irould not result in any prejudi-ce to him. .Fur’ther, Appellant-
Contestee has no standing to raise this issue as that right belongs to the individual voters. As.
.Appella_r':lt-(jontestee himself concedes, “[n]o provjsional ballot voter is a party to this ac_tior'l.” |
(d). o |
Appellant-Contestee contends that a “trial court order compelling discovery of
mformatlon subject to statutory pr1v1lege was a ﬁnal appealable order > J (Id. at p.4). He cite.s _
fo two Ohio Supreme Cou‘rt cases for thJs proposmon Wthh mclude State v. Port Clintfon
.F isheiies, Inc. (1984), 12 Ohio St.3d 114 and Humphry v. Riverside Methodist Hosp. (1986), 22
Ohio St.3d 94. However, both of these two cases were overruled 16 years ago in the case of
State ex rel. Steckman V. Jackson (1994), 70 Ohio St.3d 420. In Sfet*kmaﬁ, this Court h_eld. thar

dise‘o'very orders ate interlocutory and, as such, are neither final nor appealable.



Appellant-Contestee raises concerns that the confidentiality of how the voters voted will _'
be v_iola‘ted if the b‘a‘.ﬂot envelopes are provided. (Id.' at 5). However, such documents can be
discovered during the course of litigation if a protective order is in _f)lace. Judge Markus did
issue a Protective Order on December 20, 2010 which instructed the parties “not to ask any voter
‘whose prov1s1onal ballot the. Boa;rd rejected how he or.she voted in tlus electlon for Erre County :
Audltor i (December 20 2010 Order p. 4). Judge Markus also 1nstructed the parties that they
must give a disclaimer to this effect at the start of each'interactlon or correspondence with the
voters. The practical effect of Judge Markus® Order is that the parties are limited to.What they
can diScuss yvith the Voter's.. Appel'l'e.e"-.Cor'rtesftor seeks to determine what instructions they
received from the poll workers, and not how they voted..

Appellant-Contestee incorrectly states the law Wh‘cn he said, “If the information rel:e‘ase'd
by th'e .‘tr'ial'coul‘t_’s order is allowed ‘to b‘e.utilized_ in -_the hear'tng-pro-o_‘eSs of th_e election contest, it
effectively prejudices the outcorne of the election 'because.the winhing candidate is not provided
any ability to procedurally challenge the handling of the allowed' provisional. ballots, in the event
_'the outcome of the electron is. changed ” (Appellant-Contestor Motlon for Stay, p.6). ThlS is
simply not true as R.C. §35 15 15 allows the party who does not prevaﬂ in the election contest to
appeal the matter to the Ohio Supreme Court to determine issues of law.

Appellant-Contestor also states that prejudlce would result if the Appellee-Contestor is
- able to selectlvely contact voters (Id at p. 7) However, Appellant-Contestee would be afforded _
an equal op‘por"tunity to contact any or all of the voters whose provisional ballots were rejected.

Appellant-Contestee references the January 7, 2011 telephone status conference |
conducted by Judge Markus and the parties. The best summary of the status conference comes

from Judge Markus hlmself as he issued a Status Conference Report, Whrch i$ at'tached to this .




Memo Contra, and provides the Judge’s own interpretation of the status conference. Judge
* Markus stated:

At the request of the participating cbu‘ns_el, this judge expressed his

opinion that the stay ordet he issued on December 24 expired by its

express terms when the appeals court no longer retained the case.

He declined an oral request for a stay order pending the contestee’s

new appeal to the Supreme Court, in part because ‘the Board of

Elections did not plan any further appeal from the ‘order regardmg
its comphance with plamuff s discovery request.

(Judge Markus Status Conference Report, p.2).
Accordingly, Appellant-Contestor would suffer no real prejuﬂicé if his Motion for Stay is
" dénied. | |

Prejudice to Appellee-Contestor

As to Appellee-Contestor, he would be severely prejudiced if the Motion for Stay was
. ‘ gra;nt'e'd;.--_ The pre.ju‘dic‘e. is all that much grther due to the fact that this _Coﬁrt lacks jurisdiction to
' hear the appeal. As stated in Appellee-Contestor’s Motion to Dismi‘ss,. AppellantaCOntestée filed -
this app’eal pursuant to R.C. §3515 15. This law provides for an expedited right of appeal that
. clearly pertams to the _]udgment prov1ded for in R. C §3515 14 wh1ch is the Judgment “upon' . |
.complenon of the trial of a contest of electlon as'to whlch as candldate was elected. The Trial
Court has not yet rendered a judgment.
Appellant-Contestee further stated that the Court of Appeals “clearly rejécted an appeal
6’1‘1 1.:h"e. same issue before this court, stating that the Supreme Court ‘of Ohio does have | )
jurisdiction.” (Appellant-Contestee’s Memorandum in Opposition to Motion to Dismiss, lp. 2):
In fact, what the Court of Appeals said was “Pursuan‘_t to authority in S_ection 21, Articlé I1, Ohio
_ 'C_Ons-ti.fﬁti(ﬁn, tﬁé .Geﬁer‘al Aséemﬁjr enacté_d R.C. _35'15.._15'. This sedtidr_l 'govei;nS' apﬁe‘e‘ilé ﬁléd in

election contests.” (Coutt of Appéals Decision, p.4). The General Assembly utilized its authority




to specify when an appeal is permissible pursuart to R.C. §83515.14 and 3515.15, which is when
Judgment is rendered “upon compleuon of the trral ofa contest of elect1on

AS 1o addlfro“nal prejudrce tor Appellee Contestor the clock eontmues to run and he can
not prepare for his statutorily guaranteed contest of elect‘ion hearing pursuant to R.C. §3515.10.
This Court has held that a contest of clection pursuant to R.C. §3515.08, ef seq. is the exclusive.
remiedy available to settle all election irregularities related to the results of an ele'c.tion'.. ‘But how
can a party challenge an election irregularity related to rejected provisional ballots if he is denied
the opportunity to 1nspeot the ballot envelopes? Appellant—Contestor cites to Skaggs v. Brunner,
- "2008 Ohro 6333; Whlch is a case that stands for the proposrtron that poll worker error can ot be
presumed. (Appellant-Contestee Motro'n to Stay, p. 7-8). Appellee-Contestor agrees with the
proposition that poll worker error can not be presumed, and that is precisely why his counsel
. must be glven thie opportumty to mspeot the ballot envelopes Wrthout access to the envelopes it
B rs 1mp0331b1e to determme the 1dent1ty of the voters—the Very persons whose ballots are at issue
and who may be identified as appropriate witnesses for the hearing. Discovery of the names will
teveal information that is relevant to the subject matter of the hearing as contemplated.by the
.d-is'.co'\"/ery rules. Otherwis’e, the Appellee-Contestor will be prejud_iced to proceed in this election
contest if it is denied access to .the disputed provisional ballot en've'l'opes-..

Ultlmately, Appellant -Contestee’s appeal and Motion for Stay are an attempt to limit the
" _. 'eVIdence that can be discovered and thereby llmlt what is presented at the heanng The time to
resolve any objection he has to a rulrng on the evidence is on an ap‘pea.l after ﬁnal Judgmentw-—

assuming that he does not prevail at the hearing.




Co'nclusien
For the reasons stated herem Appellee -Contestor respectfully requests for this Honorable
Coutt to deny Appellant-Contestee s Motion for Emergency Stay and Protectlve Order

Respe‘ctf_ully submitted,
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CERTIFICATE OF SERVICE

| hereby certify that the foregomg was served upon the followmg via electronic mail and
regular U.S. mail this _/# T¥day of January, 2011:

Mr: Ronald G. Kaufman
~ Attorney for Defendant-Contestee Rick J effrey
‘:rgkaufman@sbcglobal net

M‘r. J ohn B'orell
Attorney for Defendant Erie County Board of Elections
JABorelli@co.Jucas.oh.us

¥ CAREY CL-O_‘(0072398) |



IN THE COURT OF COMMON PLEAS

FOR ERIE COUNTY
THOMAS J. PAUL, ) .
B ) Case No. 2010CV(0983
. Plaintiff-Contestor . ... ) e
' ) Judge Richard M. Markus

v. . )" (Serving By Assignment) -

RICK JEFFREY, Contestee, and ERIE ~ )" STATUS CONFERENCE REPORT
COUNTY OHIO BOARD OF ELECTIONS ) -~~~ . |

Defendants ).

On December 20, 20 10, this court denied the defendants motrons for protective order
relating to the contestor s Civ. R. 30(B)(5) deposmon of the defendant Board of Elections but
imposed related resmcuons on all partles On December 23 2010, the defendant Board filed a |
notice of appeal from that decrslon to the Sixth District. Cou;rt of Appeals On December 24 this
court 1ssued a stay order for further proceedtngs 1n thls court “Whlle the appeals court retains the

“case.” Shortly thereafter, defendant-contestee J effrey frled a separate notlce of appeal from the
.same dec1sron to the same court | o o |

On Wednesday-, -January 5,2011, t-he SiXth D'istrlct Court of _Appeals dismissed both
appeals from thrs court’s December 20 rullng, holdlng that it lacked Jurlsd1ct1on to consider thern
because the Supreme Court had excluswe Jurrsdrctlon for those appeals On the same day, this
judge contacted all counsel by ematl to propose a telephone status conference Counsel were first
available for that conference at noon on Fr1day, January 7 201 L. |

“In that telephone conference thrs Judge and counsel for all part1es d1scussed further

developments. On January 7, 201 1_,-defendant-contestee Jeffrey ﬁled a notice of appeal from this

court’s December 20 ruling to the Ohio Supreme Court. Counsel for the plaintiff-contestor Paul



 stated that he would promptly file a motion to dismiss that appeal.” Counsel for the defendant
Board of 'Ellectio'ns reported that the' b'o.a‘rd met in public session, where a motiun to file a further
appeal failed for lack of a second. He stated that he did not mtend to assert any further appeal
from th1s court’s December 20 declslon _ |

Atthe requesteof f-pal.»-"t_iei-pating- counselthls j.uetge je-x-vpresset-i':hi's-opini_on that the stay order
he issued on Deoerhber 24 expited_bi its 'eXﬁres‘s ferms when the ap;;eals court no longer retained

the case. He dechned an oral request for a stay order pendlng the contestee s new appeal to the

| ”Sllpreme Court in part because the Board of Electlons dld not plan any further appeal from the o

order regardlng its eomphance with the plalntlff‘ s dlscovery request Counsel for the defendant—
. eontestee stated that he would seek a stay order from the Supreme Court in a motion he Would
file on Monday, January 10 ThiS Judge stated that he would take no- further action before the
contestee ﬁled that motion. Counsel for the plamtlff—contestor stated that he Would file a brief

opposing that m-otion o_n J anuary 10.

Judge R1chard M. Markus Retlred J udge Recalled to
Service pursuant to Ohijo Constitution, Art. IV, §6(C)
and R.C. 141.16 and assigned to the Eire County
‘Common Pleas Court for this matter.

THE CLERK SHALL MAIL TIME STAMPED COPIES OF THIS ORDER TO
ALL COUNSEL AND THE ASSIGNED VISITING JUDGE

1 The plaintiff-contestor did file a motion to dismiss the appeal in the Supreme Court on January 7, 2011.
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