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IN THE COMMON PLRAS COURT, LUCAS COUNTY, OHIO

 GBORGH SARANTOU, CASE NO: G-4801-C1-0201008257-000

Plainti{f

JUDGL STACY T, COOK
. _
LUCAS COUNTY BOARD OF ELICTIONS, * *  OFINION AND JUDGMUNT ENTRY

L}c-fcndhm,

“This matior is before the Court upon the Motion for Profectivc Qrder, filed by Defendaﬁt

* Lucas County Board of Plctions ('tho Board") on Doscmbar 22, 2010- On Jamuary 5, 2011, the

Plaintifi-Contestor, Goorps Saranton (“Cmﬁé‘stor") fited his Memorandum in Opposilion to

Dcfcndant 5 Mouon ﬁu i !"mtt.clwo Ordt.-r On Jamuary 6 2011 1he Boazd ﬁled its Reply.
This mattcr coneceins a dmcovery d:a.putc arising {rom thc ver lﬁcd Llcctmn Contest

Petition, filed by Contestor on Deeeniber 13, 2010._ccmic3tmg the ccriif_;_cat-xon of i)cfcndant:_

Contestee Carol Contrada ("Contestes”) for the OfTice of Lucas Coimty Commissioner for tho



. tcrﬁx commenoing Jannary 13,2011, -Contcsmr aflegos, in part, that frregularities in counting
© provigional bﬁilots. rosulied in (he éaunﬁng of ineligible prévisidnal baliots, and ﬁx_e irregularitics |
had an cl‘i st on thu outcome of (he eleotion.
| On Dcccmbcr 27, 2010 ihc Bofmd and Contestes onch filed their response 10 the Petition,
In order lo pursue his clmms, (‘mﬂc‘;tor wqucstcd access to provisional ballot cnvoiopCS.
- well as other rﬁnt—crizﬂs In secking a protoctive order, the Board argues. lhat sofhe ef the
Contwl(w s raquestcd Lliscova is fm pi‘lwklf,bd information. Spcclf" cally, the Board secks (o
block any d:acovory of personal Information, provided by proviC:iaml ballm voicrs. on thc
“provisional bailot envelope and whcrww elso the porsonat information appears in the Board's
documents. The Board relics on s Sacrofary of State Dircctive, instructing boards of elegtions
rcg,m&mg {ho private natore of pcrsonal mformahon related 1o 'prgﬁvisiqnai b-aeliots;

Conlestor nppc:scs {he Board‘s Mation for Protective Order, argning that tho Board's
rchatmc on the T):f'ecuvt. is not applimble 0 dlscovcry in the course of an election contest.

| On Jdmm: y 10, 2011, the Court feard arnl arguments of the partles ragardmg 1T matier,
-Attorneys Kevin Pituch and John A: Borrell were present on behalf of (he Board, Aftomoys itz
: B}fel s and Soolt G mlak wero present on hchalf of Contestor, Counsel for Confestee, Gerald
"'_:'Ki'i\ir’ﬁfs’ki' and Stephen TTarthan, was a’lso prcqunt Court rt:porim Staccy: Mays ordered.

At Tssue 15 whether Conlestor may hewc dsscovcry of ccriain conﬁdc:nual mfo_rmnhon
regarding cach pr ovlslonal voler, a3 it r:x\st'-‘« on the pwvmmwl ballot envelope, the poll books, of
anywhcrc within thc Bo*n d's rcccuds I“he Roard argucy that snch pcrsonal information, beyond
{he provisional voter's name and precticl, is confidential and prwilogad under both federal and

stale stofule, ag inlcrprcicti by the Ohio Seorclary of Stale in mrcciivo 2010-75, Contestar, In



TESEOTSY, m"gﬁcs it suehy information iy subject (o cﬁébﬂvcw; asthe federal-and state slatutes -
contain no !ang_a,uargc creating a privi icgc and barring discoch:(. |
!t is now for the Courl to decide,
The Board ¢itos 1o Dircetlve 2010-75, inter pmung,R 3515, 181(8)(5}(&:}, which
: pruwdw
The appropmtu stare ar Tocal olection official shall establmh a froe access aysiem, in the.
formof a 1oll-frce tci_cph_onc number, _[}mi any ind_w_id;tal wi;o casts & prov_asx__m_rc_}l bgl}nt_ may
neeess 10 dhc-nvér ﬁmthc:i‘ the voto of that individual was counted, and, If (ho vot;} was not
countcd lhc reason that the vote was not counted, The free access system esia‘ohshcd under thig
dwiamn also shall provide to an fudividual whose provisional ballul was nol counted infonmation
| cxplain-iﬁg how that individual may contaet tho hoard of clootions to _rcg_tstc_: to vote or to fesolve
problems wnh the individual's votor rcglstratzon |
M hc appropriste staie or local election official shall cstablish 'md malm‘.’{m reasonable
pi'occduresz neeessary 1o protect ﬁlc sccurity, confidentislity, and integrity of personal mi“ounauon
col!cctcd stored, or othcr\wsc used by the free access system established under this clwmon
Aecoss te information alumt an individual ballot s}mll be reslrwwd to the individual who
*enst the lmll-ot R 3505 18 TIB(5)(bY (emphasis added.)’
‘T secking a prolective c:rdar har;cd on an asserfion of privilegs, tho Board bears the
burden of glomonxlr'mng the oxistcncu and appl;cablhty of the privilege. Sec ¢.g. Grace v.

' Mastinserio, 182 Ohio App. 3d 243, 2007 Ohio 3942, Y19, citing Seo Leimley v. Kaiser (1983), 6

The langungc of R.C. 3505, 131{13)(5)(!)) mirrors ihc lanpuage § in 42 U S.C.
15482()(5)(B).



_ Ohio-8t,3d 258-("1he burden to show that testimany or documents arc confidential or priviloped

is on tho party sccking to oxclude the raaterial.") "Ohio polioy favors the fuftest opportimity 1o '
completo discovery." Stegawshi v. Cleveland Anesthesia Group, Inc. (1987), 37 Chio App,3d 78,
85., ciling Reossman v.. Rassmm: (1975), 47 Ohio App. 24 103, 110,
In (his instence, the Board cites to R.C. 3505 1 SI(B)(S)(b), as well as the Scuehuy of
Siatt's I}uc:ciwc 2010 75, in support of demonsimhm, A statutory prmlcg.: The statute, howover,
uses the wordy “swarity, cunf' dcntmhl.y, and intogrity.” R.C. 3505.18] (B)(S)(b) Nowhcrc within
ihe slatute doc,a {he General Asscmbly or the Uniicd Staics Congress use the word pnva!ggc
"Privilege must rest upon $omo specific constitational or statutory ptovision." Gr am?wc@,
Sll Ohio 81.3d at 95, citing In re Story (1953), 159 Ohio §t, 144 (cmphasis added.) The Roard
' argues (al priviloge arises from the language of the statute, as well as Civ. R. 26(B)(1), even
without use of tho word “privilege.™ Tn 'Su;:pﬁﬂ, the Board cites to three cages in which courls
found a a,! atulory privilege. The Board's cascs, Towever, ars distingnishable from the present
maler, | ,
| . m State ex rel (x‘rrmdvigw Ifa.vpilffl and Medical Cir v. Garman (1990, §1 Oliio §t.3d 94,
_thu Ohio szprc[ne'C§th't, in npplying'(.?i-v,R, 26(3)( 1), found that privilege arose under R.C.

2%06:25% The slmmu does not contain the-cxact word: "privilege.” Unlike the statutory languape .

iR 26(BY(1) pl‘o\fld(}s. ' :
Pastles may obtnin discavery regarding any matter, not pmvﬂeged whwh is relovant (o
tho ‘:ubjbﬂl andter involved in the pending action, whether it refates to the clain or defense of the
parly scoking discovery or to {he claim or defonse of any other party, including the gxisience,
description, siature, custody, condilion and location of any books, documents, electronically
storod tnformation, or other tangible 1hmg,e gnd the identity and location of persons having
knowledpe of any discoverable mitter. It is not grotnd for objection that the information sought
will be inadmissibic at the trial {f the information soupht appesrs reasonably calealated fo Jead to

 tho discovory of admissible evidenes,”




“frere; however; R.C. 2306:251 provides Spcoi-ﬁs—-l-an guage regarding conlidential information, and
speei [fcally bars Giséovery. RC 2305.251 provides in peﬂineﬁt parl: | |
“I’s'oceec_lings and records of all review commiltees doseribed in [R.C, 23 05.25]* % ¥
shall bo held in confidence #nd shall not hie subj cct to discovery or introduction in cvidence®
*a Grandview, 51 Ohio St;Bd at 95 (ermphasis addcd‘} This specific Janguage is lacking in R.C.
3’5@5.181(_{3}(5’)(1{). | |
| In Evcrdge v, Btk & Elk, 159 .Ohio"Appl_Bd 220, 2004 Ohio 6186, the Third District Count
ol Appuals ruled that a proteetive order barring discovery of unéerti ﬁed cc::mpla.ints. aé,ainst a !5w
ﬁfm was appropriate, ciling (o ré'.pcci fic provisions within fhé_ rules poverning disciplinary
prdcédurés for aunme\ys pramulgéicd by the Ohio Supreme Court. Sp‘:ciﬁcuﬂy, the Court noted
| -thai Ohio Su p. Ct. R, Govit Bar V speci fically delinos "private" and “gonfidontial” aé requiring a
whiver prior o releaso of information, ls'verc?ge, v8.? Again, in kt.he present maticr, the stante
L‘Q(;’ﬂ_[‘é\il"iﬁ no provi :»:ihn rcciu'irii.\g.waivm-' priot 1o rclc;asc of iuformaﬁon.
An State ex rel Shelfoﬂ v. The Firemen & Policeman's Decr!_h Benafit Fund (1997), 125
| Ohio App.iﬂ 559, the Ninth Digtﬁc-t Cmgﬂ of Appeals addrcssc& the requiroment of the word

~ - "orivilege” to croate a stalutory privilege. While the Roazd ciles this as supporting Us assertion of

Hov. Bar RV () DRI (eXD-(i) provides: : :

~ “private" acknowledges the right of the respondert to fho right of privacy as (o the
proceedings relative to an anccriificd complaint, which may bé watved by the ves pondent ag
provided in Seetion 1 H{TE)(Y) of this ralo; ‘ '

nConfidential” acknowledges (e oath of office ol section 11{c){4) of this rulo,
acknowledpes the necessily of confidentiality in the deliborations stage of the proceedings of tho
Ciertified Girievance Commitiee, Disciplinary Counsel, paned, and Board, and applics to members
and emplayees of e Certilied Gricyance Commitice, Disciplinary Counscl, pancl, and Board,
such that deliberations cannot be disclosed or walved by anyono for any reason. '



e , privileac,-Shelton-docs n_ot---provicm suehsuppdrt. In-Shelion, the Ninth Distriet refused to find the— - —-
{rial couni's é,mnt of a.p'rott:ctivo otder was an abuse of dis:;reﬁon{ Tn discussing the Spociﬁé
iaug'txage within the statute, the Ninth Distriet stated: |

“.»’\ppcfh\nl.t: arppe that a stmut‘ory pﬂ\)ilcgc cannot exist, because (he 1'.zvo_r“d "privilege”

| does not appear in R.C. 74 2.4.17(3), My siills.smry. priviloges expheitly mention the word

.'r‘priv-i!ggc,“.Scc, 0.8, R.C. 2305.251 (pl‘fy'iic.gc for prebcedings and records of hospital review

| comalitees) and 231702 (establishing _11ine difterant privileges, including attorney-client and
physiciunapatieﬁt). I-;owcycr, notatl s_tatuics graniing a privilege use (hat word, See, ¢.p., R.C.
2739,04 (lelgvision and radio reporter's p‘rivi-!ego) and 2739, 127(ncwspnpcr reporier's privilege),
" We believe th:-tt R.C. 74241(B) establishes a privilege pertaining to the personal information of
ﬁcrsans who are membars of, or receive bonefis from, th Fund. This privilege can only be
“walved by the person concerned, in Wriﬁng. Abscnt such a v&aivnr or unicss onc of tho cxceptions
in R.C, 742.41(E) applics, the I"ﬁn_ti should not diselose the infprmﬂﬁtm. |

"Appeltunts Turther argue that the trial court éouid have faslﬁoncd_a pretective order that

would allow the Fund te contact the henelfits reczfpienls'whp \h'.cruld be polential class members,

~ withont disclosing the iui‘émmﬁon 1o appellants. Sucha plan x_n'lght bg viabjc‘ or even clcsir_able..

Hewicvet, ilio trlal courl crorcised 11-.§' digciction and rofused (6 allow any discovery 6f the
informution, Thowgh we may favor some other resolution of discovery issues, we can only
overlurn the trisl cmirt‘ifit-abuscd ita discrotlon. We cannol say that tho irial court abused its

diseretion it this matter, Accordingly, appellants' sccond assignment of evor is overruled.”




Shelton (1997), 125 Obio App: 3d 559, 567.4 -
| "The present matter is distinguishable from Shelron, as there is nothing within RC.
3505181 (I})(S)tb) 1'cqi|iriug on authorization or waiver prior 1o release of any information.*
Purthermorg, the Courl iﬁ Shelton docs. not rule oul the possibility ?)f a éonﬁc!cntia!ity arder,
within the pracesdings, to provide protections f;ar an individual's personal information, In
Shetton, tho Cb.L:xrl'mcrcly found that (he protective order was not an abuse of discretion.
I"urlherm'.nr@, while -zhe_. Board citos to th_c S_ccrctmy of State's Dircclivc 201 0—‘_75 as
controlling upon its actions, Dircetive 2010-75 is not controlling law upon this Cowt. Iis
important 1o niote that Di-ruc:ﬁva 2010-75 addresscs the Board of Bleetion's duties under R.C.
3505.181 repa rcli'ing the [ree-ncoess sysiem and pi‘dﬂm record law, and roparding confidentiality

and safeguarding of porsonal information for use by the frec-access systemn. The Court might give

defercnee to fhe Secrelary of State's iﬁlerpmtzxiion of slection lav, Sturé ex rel Owens v. Brunner,:

125 Oliio St.3d 130, 2010 Obio 1374, Y33, but nowhere within the Directive is there gumém’ on
discovery in an election contest lavsuit, |
Simply put, R.C. 3505.181 (B)}5XE) neither contaivs specific languape of privilepe, nor

yovides for disclosure only upen waiver, Moreover, (he Secretary of Stale's interprelation of the
_ : /! P

*T'he statute in question in Shelfon, R.C. 742.41 provided, in part:
"The recordsof the fund shall be open for public inspeetion except for the following,
which stiall be exeluded, excopt with the written authorization of the individval concerned:
"(1) The individual's porsonal history record;
"(2) Any information identifying, by namo and address, the amount of 8 monihly allowancs or
bene(it paid to the individual, R,C, 7424 1(B)(1)-(2). '

"See also Staie Medical Bd, v, Mu?my {1993), 66 Ohio 5t.3d 527, 536, (Court found that
tho pliase "not subject fo discovery” vsed in legislation with the word "confidential” provided a
"separate aud distinet charneteristic of the information reccived by the board")

7




“statutory language; i Directive .‘ZOf{}aTS, provides-direction through an administrative cpi—nicm, o
a conlext far removed {rom discovery maliers vﬁlhin an clection ¢on tES{ lewsuil,

Additionally, the position of the Board, based upon I)irccti@ 2010-75, pr_ovf dLs greator
t'igh%é for provisional voters than the rfgh(s'affbrdcd any other voler, Specifically, the Board
argues {liat only a pmvisiomﬂ volor's name and precinet voled may be disclosed, and that R.C,
1505.181 (B){S)(b) c;mkg all other -i)crsonal infbrmaiiqn under pﬁvilégc. This is c@ntrary to R.C.
. 3503, 15((‘:)(} ) whmh pzcmdes. | |
e t He slatowide voter mgtstram:m databnsc cetablished under this section shall bo madc
. available ona web site of the o Hm‘a of_ﬁzc scerctary of stuie as [ollows:

(&) fixccpl as atherwisdprovidcd in divisimi (_G)‘(l)(b} of this section, only the following
“infoumatian from the statewide voter registration database regarding a registered voter shall be
. miade available on the web site! |
“(1) Tho votet's name;
"(ii) ‘The voter's addross;
"(iit) The voter's piceinet mmber;-
"Gv) The vmers voting history. -
(b Dmmg tho thirty days beforc (he day of 4 primary of goncral clccimn the wcb gite’ :
’ mcrfncc of the statewide volw rc,g,hlmﬁon databasc slnll permit & votcr to bE&!‘d‘l for the pnlimg
location ut which thal voler may casta ba]iot " R C, 3593 15((:)(1) |
There i no Irxnhuaq,a., wnhin the fcdcl al or slate pmvmmnai voter statute that confcrs
- .grcat,w rights (o provxswnal voters than riphts cmoycd by rsbulm' and absentoo volers. S0¢ ¢.0.

S‘mrdmky County hamm atie Party v, Blackwell (C.A. 6 2004), 387 F 3d 565, 576 (a provisional _




_voler's eligibifily to cast a ballot i3 no groater than a votcr casting a rogular ballot).* The Board,
howover, relying on Dircetive 2010-75, argues that privilege cxists for provisional voters
rcgmﬂing personal information, but not for any other voter, e{'en if the claimed privilege goes to
the very substanco challenged by Contestor rcgardin‘g oligibility of provisional ballots countcd.,

| This Courl must took to the st#tutc&ry tanguage, lowever, and i not requiwti to follow
Directive Zi_jl 6«75. Dascd on the plain language of the staiutc, the Court finds that the pc:t'_sdmél
in i;o rmn_iicsn provideni by provisional voters on the 'provisidnél voter envelope, ad personal
inf‘ornia(&n provided by prévis‘ional voters in othcr_Bpétﬂ doéumcnts and naa{criais; is - ai best -
conﬁ:dcniiﬂ in naturo, without any additional statutory language to croato a statudory pz;ivileges,
hun'ing discﬁvery in an electi un_conlést. |
Farthermare, the Court may order certain pmte&;t%oﬁé for confidential information to
maintain confidentiatity and prevent placing such information within the publie sécord. See ..
Ro-tat Indus. v. Munning Prop.v..- 1 11h Dist. No, 20094’-00_66, 2010 Ohio 2290 1!_36
{vonfidential sciflement ngrocménf was discoverable, évcn if not adm.issiblo); Svoboda v, Clear
:,(}hc'z:zfral Clomnums,, e, &ih Dist, No. 1,-02-1149, 2003 Ohio 6201 (where e\{idenbe ofa
defendant's salary and income was not public rocord, but could bo admissible, the personal
“informution was subjeet to discovery, with the court Issuing a protective zofder 1o protect {he
_ co_ni‘rdqx_;t_iz_ﬂiiy of tho information) |
The Cour} is awaro thal provisional volers may have prd;/idcd mformation (hat is likely

Highty personal and difftes from information available regarding other voters, like bank account

Furthermuore, in an election conlest, a court may sompel production of "ballot boxes,
marking dovices, lists, books, hallots, tally shoots, and other records, papers, doguments, and
mateclals which may bo required at the hearing.” R.C., 351512
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__information or full social seeurity number.” As the Board indicates that redacling any spoeifie. ..

~information from the provisional batlots will be a lengthy process, the Court must weigh '
Contestor's ripht to view the documents and the Board's inferest in redacting information against

(he striet time constraints provided by the statute, In doing so, the Court finds that Contestor has

& riplit to inspect the docunients and materials unredacted, while mainiained within the contral of

the ﬁcﬁfﬂf, .wi.th such aceess subject to th'e a;_t-grccd protective order protecting confidontiality the
parfios indicato they will oxcouts,

_ 'l‘he Court reaches its decision bascd, in part upon considcratian ol the entire cfe:t:lmn
statulc, which cusures our system of free cloction, Tt is due to our Iaw governing thc c!ectmn
process that we live without fear of rcpcrcussi'cm'fm_‘ excreising our ripht fo voto, and with
confidence in the fairmness of clections. The faw rogﬁruiing conlest of an ei-ccti_on is an important
part of this systein®, and demands all possible transparency. |

 JUDGMENTENIRY
Therefore, lacking any specific prﬁvi-sion for priv'ilegc. that bars discm?cry? the Co_urt {inds
{he Mation for Protegtive Order of Dcfcndanbhﬁcés County Buard of Elecions not well-taken,
mrcrrulpd, ar] DENIED,
i is therefore ORDIERED, that Defendani-Tacas :Couﬁ-{y Board o_f Lifcetions provide the

requosted maferials Tor inspection by the Plaintiff-Contestor, George Savantou, as well as his-

- "Seorotaty of State, Advisory 2008-22 (Sep. 4, 2008), alows this information as
adduloml identi fying information that may be plnccd on the provismnal voier ballol,

b Seo e, I re Blection of November 6, 1990, (1991), 62 Qhio ‘Et d1 3 (“A coniesior
who raises ar; guabic claims * * * sorves (hoe public inlerest by raising and hngatmg important

questions concerning the public's vote.”)

10




legal team without defay, U

it is furthor ORDERED it Plaintff-Contestor, George Samn_tou, Defendant- Lucas
County Board of Lilections, Defendant-Contestee Carol Contrada, as well the partics’ respective
fegal t'fzuné, exceule an agreed stipulated protoctive order o onsgre the confidentiality of all

personal information with the materals s‘u_bject to discovery;

rititima —
= sy i

_.--( — !
P PR Y, o j—
S e gl ':D >
T "l-\

. vrye i "ﬂ-u

L= 10 . TN e \573:‘: z\
DATE . _ . “ﬁﬁvﬂm‘mcv 1,.110(}%:"'

|i...-.....-..-.—.-4 eyt

11




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14

