
IN THE SUPREME COURT OF OHIO

RICK JEFFREY, CONTESTEE,

APPELLANT,

V.

THOMASJ.PAUL,CONTESTQR

CASE NO. 2011 - 0041

Appeal from Erie County Common
Pleas Court Case No. 2'010 C'V 0983

AND

ERIE COUNTY BOARD OF ELECTIONS

APPELLEES.

APPELLEE-CONTESTOR'S NOTICE OF ADDITIONAL AUTHORITY

Appellee-Contestor Thomas J. Paul hereby notifies this Honorable Court of a January 10,

2011 Opinion and Judgment Entry in the Lucas County Common Pleas Court case of George

Sarantou v. Lucas County Board of Elections, G-4801-CI-0201008257-000, which is another

contest of election case relating to ideitical issues addressed in the December20, 2010 Trial

Court's Opinion and Order for Pending Motions in this matter. Appellee-Contestor submits the

additional authority in support of Appellee-Contestor's Memo Contra Motion for Emergency

Stay and Protective Order that was filed on January 10, 2011.

Respectfully submitted,

PONALD . CTIGUE (0022849)
ARK A. MCGINNIS(0076275)

J. COREY COLOMBO ( 0072398)
MICHAEL P. STINZIANO (0084907)
McT1GuE & MCGnvrris LLC
550 East Walnut Street



Columbus, Ohio 43215
Tel: (614) 263-7000
Fax: (614) 263-7078
dmetiguep,elect'xonlaw roup.com

Counsel for Appellee-Contestor
Thomas J. Paul



I hereby certify that the foregoing was served upon the following via electronic mail and
regular U.S. mail this l?a^ay of January, 2011:

Mr. Konala U. KaunTian

Attorney for Defendant-Contestee Rick Jeffrey
rgkaufman@sbcglobal.net

Mr. John Borell
Attorney for Defendant Erie County Board of Elections
JABorell ,co.lucas.oh.us



"riI..ED
[:bCAS CGUtiiY _

2t'11 y,N 10 P 51 25

!TCRN!f UINLTi T
CLF.!'sK (1F CCUi?13 .

1N 7'FIIi COMMON PLEAS CQIJRT, LUCAS COIJNT'1', {)1110

CiLUit(3T's SARAN7'()U, $ CASL NO: 0-4801-CI-020100$257-000

Pltiimtiff
JUDGII STACY I. COOK

LUCAS COUNTY BOARD C7F LL.I3CTIONS, * OPTNION ANU J[JDGMI#N'i' I3NTTiY
^

Defendant. ^

'1'his ntattor is before tlie Court upan the Motion for Protectivo Urdcr, fi!ed by llefenctant

lsuctts County I3otn•d of ^lections ("thc tJOard") on Dcccnibcr 22, 2010: C7n Jnnunry 5, 2011, the

rlaintiCl CcSntostor, C;corge SarTnton ("Contcstor") filed his Memoranflum in Opposition to

Defendent's Motion fnr tt PA'olcetivo (3rder. Un JnnnAry 6, 2011, the I3oarit filed its ltqty.

'I'!ll3 matter cpnCCrns a CT1s0oVery disputo,:nrising front the Vcrificc9l?lection C'ontest

13otition, filed by Contrstor on T)eceniber 13, 2010; contesting ilSO ecrtilication of Defandant•

Contcstco Carol Conttada ("Contesloc:") for thn Office of Lucns Connty Commissioncr for il3o



tcrm commcncing January 1, 2011: Contestor allegos, in part, that h'reguhu'ities in cor.lnt'ing

nrovisionnl bollots resulted in lhe entmting of inelit;ible provisional ballots, and the in•cguicuities

had an offcct on thc outcome of the election.

Ctn Ucccmboz 27, 2010, the i3oard aitd Contestee onch filed thcir response to tlte Petition,

In order to pursue his oltlins, Contastor requosted access ta provisionttl ballot onvelopos,

a,s woli as othc>' materhtls. In seeking ,t protective order, the 13onrd argtics that sonte of tlio

Conteslor's requested ctiscovcty is for priviltil;ed information. SpccificaRy, the 13oard scCits lo

block any discovery of'personai infforniation, provided by provisional ballot votcrs, on tttc

prtrvisional ballot cnvclopo nnd wherever elso the parsonal information appears in thc Tioard's

tloeuntettts,'fhe 13oard relics on a Sncratary of State llircotive, instrncting boards ofeleelions

rct;arding tho privato nature of personal inPormation rclrztotl to provisional ballots.

Contestor opposes iltc Board's Motion for 1'rotcclivc nrd4r, arguing that tho Board's

reliance on tho T)ircctive is not alaplicnbleto discovery in the course of tin election contest.

C)n Jantuuy 10, 2011, ihe Court hoard oral argutnonxs of the parties regarding the nrtltter.

Attorneys Kevin Pliuch snd John A.13orre1l were present on bohaif of tho Bonrd. Attomeys Friiz

l;yers and Soott C'=iolck wcre present oti bohAlf of Contcstor. Counsel for Contcstco, Gerald

16w ilski and Slephcn Ilpttmtui, was ttlso prosont, Coutt rcporter Stacoy lvlays oi'dered.

Al issueis whcihcr Contostor may have discovoty of ccrlain confidential inforntation

regnrciing oach provislonttl vatar, as it existG on the provisianfrl ballot envelope, Q,e poll books, or

anyeviierc witliiti the Board's recorcis.'iTie 13oard al(Lics that such pcrsoiaal inCormation, boyond

tlic provisionai votor's nante und prechjct, is confidential and privilcged under both fcdoral and

statc suttuto, as intcrprc.̂ ted by the Ohlo Seoretary of Staic in Dircctivc 2010-75, Contesinr, in

2



response, atSuos tltat such informatiorris suhjcctto discovery, as the federal and statostatutes

contain no languagc crcating a privilcgc and barring discovcry.

lt is now for the Court to doofdo,

1'he lioflrd citos tc Dil'ootive 2010-75, interpreting R,C,3515;1 g I(13)(5)(b), whiclt

providts;

"1'ho flPpropriatc stato or local clcction official shall establislt a fi•ec accnss system, in the

forM of n toli-frce telephone ntnnber, that any individual wiio casts a provisional ballot may

ucccss iti disc.ovcr wliother the voto of that individual was counted, ancl, if Qie vote was not

couiitcd, tllo rcason thttt tltc vote was not countcd. '!'ho frce access systenl established under this

division also shall provide to att inttividual whose provisitimll baAot trrds notcotinted informadon

explaining how tllnt individuzd may coniaot tlio board of cloctions to reEistcr to votc or to resoive

proisloms with the individtral's voter rcgistration.

"'i'llc upproprinte state ot local election oftieial sliall establish and nlaintain rcasonablc

171'oCcElLir" 11ceCSStlry to ITrotCct tlle security, confidcntiality, and integrity of personal informtttiotl

colloctecl, stored, or otllcrtvise used by the free aocess system e'stablishetl unider this divis;ion.

Access to int'ornlation nbout an indivirlutd hstllot shall be restricied to the irrdiviclual who

cnsl the llrlllot." 1t.C. 3505.181(li)(5)(b)` (ctnphasis added)'

In sccking u protcetivc orcler based on an assertiort of privilcgo, the Board bears t}ie

burclett of eirnlanstrating iho oxistcnco and applicability of ttic privilege. Sec c.g. Gt'cice v.

j9cr,4U'rrseriu, 182 Ohio App. 3d 243, 2007 qhio 3942,1119, citing Sco Leudey r. Kaiser (1983), 6

tTho language of R.C. 3505,1 g 1(13)(5)(b) mirrors tltc language in 42 U.S.C.

15482(a)(5)(13).
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Chio.St,3d 258("'t'hc burdcntc> show that_tcstitnony or docunients arccontidentini nr privilogcd_

is on ilio party scclcint; to exclude the materiul.'c) "Ohio polioy favors tho 1'ullest opportunity to

completo discovery," Siegatvski v. Clevelnnd AnestTresict G oup, Inc. (1987), 37 Ohio App.3d 78,

85., citing Rn.esrrunn v.. ltossrrmrnt (1975), 47 Uliio App. 2d 103, 110,

In this instance, ilio Board cites to R.C. 3505,1$1(8)(5)(b); as wcil as the 3ecreitiry el'

State's Directive 2010-75, in support of demonstrttting a stntntory privilege: The statute, howover,

ttses the words "socnrlty, confidentiality, and integrity." TZ,C. 3505.1$1(13)(5)(b). Nowhere tiv'itltin

thc siatutc doeti ilio General Asscmbly or the tlnitcd StAtcs Congress use the wor(i privilege,

"Privilcgc tnust rest upon somo sjrec(JIc constitutional or stntutory provisioitl" Grcrndvlcn),

5I Uhio St.3d at 95, eitinl; Gt re Story (1953), 159 Ohio St.144 (cmphasis added) The Roard

arguos tltat privilege nriscs from thc language ofihc stetute, as well €is Civ. R. 26(ii)(1), evcn

without use af tho word "privilc(;c."'' In suppotl, the Iioatxl citcs to three ouses in which cotirts

found a sinkdnry privilegc.'I'ho Board's oases, however, amrdistinguishable fi•oin the present

matter,

in Stale ex rel Cir»nclvisi,, llo.sptial and Medlcel 4"1r• v. Ciorniun (1990), 51 Ohio St.3d 94,

tho tllrio Suprotno Court, in applying Civ.R, 26(B)(1), founci that privilege arose tmdor R.C.

2306:251.17ae siattsto ttoes not eoniaiu ilte cxactwrord "privilxge," Unlike thc stetutory language

2 Civ. R. 26 (13)(1) ptwvid o s l
"Pattics may obtnin discovery regarding aay tnattor, not privileged, -,vhich is relevani to

ttio sub)uct ntiittcr involvec{ in the pending action, whother It it;lates to the olaim or defense of the
party se4king discovery or to ihe elaim or doronso of any other party, inclttdin6 the existence,
descriplion, fiature, custody, cotidition and location of any books, documents, electronically
storLCl informaticn, or oificr tangible things and ihe identity and location of persons having
knowlud8c of unydisoqveraFrle m.ttter..It is not grotind for objection thai ilio information sought
Nvilt be inadmissible t t ilte trial iftho information sougltt appears rettsonably cttlculatocl to lead to

tho cliscovay oradmissiUlo evidcnoo,"
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hcre, howover, It:C; 230fx251 providcsspocific languttgereg:udingconCdential infolmation,_and

spccifically bars disoovery. R.C. 2305,251 provides in pertincnt part;

"proeeedings uncl rccords of all rcvicw cemmiltees described in [R.C, 2305.251 ***

slutll bo liolcl inconfidonee and shull not be subject to cliscovery or introriuetioit in evicience *

Granriview, 51 Ohlo St.3d at 95 (omphasis added.) This speeifio language is lacking in R.C,

3505.181(i3)(5){b)•

In lsverage v. Elk & fslk, 159 Ohio App3d 220, 2004 Ohio 6186, the Third Distriat Court

of rlppoals nrlotl liiat a protcctive order barring discovery of uncertitiea complaints against a law

firm was appropriate, citipg to specitic provisions within the rules governing disciplinary

proccclures 42r attorneys prosuulgaicd by the Ohio Supreme Com't. Specilically, the Court note(l

that t31»o Sup. Ct. R. Gov'tl3ar V siwilictilly doiinos "privato" and "confidcntial" as tcquiritig a

wnivor prior to releaso of info•rnation, Everage, Again, in the present mattcr, tho stautte

cotlt.iins iio provi;;ion rrRuiring waiver prior to release of iuformaiion.

In Stale ex rel S/relfonv. The Firemen c& Policeman's neath Benef1jFund (1997),125

GlYio App.3d 559, the Nintls District Court of Appeals adciressed the rcquireinent of the word

"privilege" to ercatc a stalntory privilogo. VJhile the i3oard ciles ihis ats supporting its assertian of

'(lov. >3ar. R. V (I 003)(2)(c)(I)-(ii) provides;
"1'rivate" acknowlrciges the riglii of lho respondont to tho righl of privacy as to the

procoeditngs relntivo to an uncortifiocl contplaint, tivhich may be waived;by the resjiondent iis

provided in Section 11(t<)(1) ofthis ralo; (G)(4)
"ConCidenltal" aciato,vledges the oath of oftiee of snction 11 of this rulo,

neknowledfles tho ncc.essitiy of cc» rtidonliality in iho doliborations stage of the procecelings of tho
Ccrti tied Ctriovatice Committee, Disciplinary Cucrosel, panel, ond Board, and applics to ntcnibers
and alnployoes of tbG Certified Grievttnoo Conimittee, Disciplinary Counscl, panct, and Board,
such that dcliborations cannot he disclosed or wcdved by aayono for any reason.



privilege;-SltieItoa docs not providu sueli aupporl. In-Shc/ton, thc NinttrT3ish•ict rcfused to fiiid-tlte--

trial cvurt's grant of a protective ordcr was nn abuse of disoretion, In discussing the spccific

langGaEo witl7ln the statltto, the Nindt District statcd;

"APpelhnYtv argue that a statutory privilege cannot exist, because tlte word "privilege"

cloes not appear in R.C. 742.41(13). Many statutory privilages explicitly nrention the word

"privilego,"Sco, o,8.,12,C. 2305:251 (privilege for proeeedings antl records of hospital review

comnilttecs) atici 2317,02 (cstablishinb nine cliftnrent privileges, including attonicyoliant and

Physiclan-patient). i3owover, not all statutcs granting a privilege use that word. See, e.g., R.C.

2739,04 (lclcvision imct rudio reportor's privilege) anc12739,12 (ncwspaper reporter's privilege);

We believe that R.C. 742.41(13) establisltes a}x•ivilege perlaining to the persotnl information of

persons wlto are mcmbers of, or receive benot"its fi'oni, tho 17ttnd. Thls privilege can only bo

walvcci bytbe person cooccrncd, in writing. Abscnt such a waiver or unless one of tho cxcoptions

in It.C, 742,41(I:) applies, the Fund should mrt disclose lhc infornration.

"Appcllants further argue that the trial court could liave fasliioned a protcativo order that

would allow the T'ttnd to contact tho benel3is reeipients who would bo potential class members,

without clisclosing tho iaforntniion to appollants. Such a plan might be viable or even clcsirablo.

Iiowcvcr, the trialcotirt exctciscd its ciiscretlon stnd reittscd to allow any cliscovery oftho

iniirrintnion. 'll,out:it we tnrty 1'uvov some other resolution of cliscovery issties, we can only

overturn thc trial court if it abused its rliscrctlon. We cannot say that the tcial court abused its

discrotioi in this mattar, Accorclingly, appollants' socond assignment of e1Tor is overruled,"
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S'Inhon (1997),12.5 Ohio App, 3d 559; 567.a

't'ho present matter is distinbuishitble from.57relton, as there is nothing within R,C,

3505.181(13)(5)(b) rcquirinl3 nn aaihorir.atlon or waivcr prior to releasa oCarty inforntatlon.$

Iturfherniore, tho Court in Shelron docs not rtilc out thc possibility of a confidentiality order,

within the proceedings, to Provido protections for an individual's personal infortnation, In

.S"hefion, iho Courl inct'ely fottnd .that ihe protootivc ordor was not att abuse of disctvtion.

Furthermore, whilo tho Board citos to tlio Secrctaty of Siate's 17ireotive 2010-75 tts

conirolliijk upon its actions, Uircctivc 2010-75 is not controlling latv uponihis Conrt. It Is

imporittnt to noto that Directive 2010-75 acldrosses thc 73oard of Llcction's duties under iLC.

3505.181 rcOnctling the free-access sysiem and public record law, and rcgarding oonlidentiality

and scd'eguartting of personal information for use by tile frce-access systctn. T'he Coui4 tnight givc

dcferencc to tlio Secretttry of Staic's interpretation of election latv, State ex ret CJwetrs v. 13ratnner,

125 Olhio St.3d 130, 2010 Ohio 1374, ¶33,1}ttt:nowliere within the Directive is thorc gtiidance on

discovery in an election coatest lawsuit,

Sintply put, R.C. 3505.181 (13)(5)(b) neither contAins spccifc language of privilege, nor

provides for diselostiiv only upon waiver. Moreover, ihe Soorelrary of Stute's interprotution of the

"l'iie statute in question in Shel(on, R.C. 742.41 providcd, in prtrt:
"Tlic rccorcls of tlio llttid shail bc opon for ptiblic inspection except for the foilowing,

which s1i111 be excluded, except witlt the writton autliorization of the individual conccrnod:
"(1)'rho individttal's porsonal ltlstaty recorcl;
"(2) nny informatioti iciuntitying, by namo nnd address, tho amount of a inonthly allowanco or

benclitpnid to tlio iildividual. R,C, 742,41(13)(I)-(2).

SSce also State Medical Btl, v. hlur•ray (1993), 66 Ol»o St.3d 527, 536. (Co.urt found that
iho pln•trso "not sub}cct to <liscovery" used in leE,islation with tlie word "confidcntiat" provided a
"separate and disthxat charncteristic of the information received by the board")
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statatory langtuage, in Dircctive 2010-75; provides direction tltt•ough an-administrative opini<in, in-

a conicxt far renoved Irorn discovoty mutters within an clcction contest ]ffwsuit.

Additionaily, thc position of the Board, based upon Directive 2010-75, provides grccitor

rights for provisional voters than the rights afforded any other volett Speeific,`iily, the Board

ntRtres tliat only a provisional votor's name and precinct voted may be disclosed, and that R.C.

350.181(13)(5)(b) cloaks all otherpcrsonul inforniation under privilege. This is contrary to R.C.

3503.I5(cC)(1), which provictos:

""i'he statcwiclc votcr registration (latabasc established under this section shall ho moda

availitblo ori a web site of the olTice of tttc secretary of slate as follows;

"(a)1'sxcept as oilierwise provided in division (G)(1)(b) of this socstioa, only the follownng

infortiirrtion from tho stntewido voter registration clalaliase i-egardiug a registered voter shzill bG

made available on tho wc'.b sitc:

"(I) `1'ho votcr`s name;

voter's address;

"(iii) Thc votor's pi'ceinct nutnber;

"(iv) The votcis voting history. -

"(b) During tho thiriy days before the diiy ora prinairy or gonerul election, the rvcb site

intcrfacc of 11tc statewidc votcr registration dattibasc shall perinit a voter to search for tlre polling

loetdion itt whicirthat votcr tnay cast a ballot." 1t.C., 35413,15(G)(1).

'fhero is no language withiii thc fcdcral or sl£ttc provisional'voter stahito that cottfers

grcalcr rights to provisional voters than rights enjoyod by regular atnd aiisenteo voters. Sec e.g.

,5mrctusk^r C'ormty Lkmrc>crallc 1'm'ty v, 13Tmckivell (C.tl. 6 2004), 387 F,3d 565, 576 (a provisional
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voter's eligibiiity_tii cast a ballot is no grcator (h_nn a votcr casting a rogular ballot) 6 The 13oard,_

howaver, rclying on Uircctive 2010-75, argues that privilege exists for provisional voters

regarding personal inlbtmittion, but not ror any othor voter, even irtho cluimod privile$e goes to

thc vcry subsianco challenged by Coatestor regar<ling eligibility of provisional ballots counted.

This Court must look to tho atahnory language, however, and is not required to follow

Directive 2010-75.13nsed on the plain langua0c of the statute, the Conrt finds that iho pcrsonal

inl'orintition providecl by provisional voters cni the provisional voter envelope, and personal

inforntation provided by provisional voters in other Board documents And materials, Is - al bost-

conficlcntial in nattu'c, without any adclitional statutory languago to croato a stattdory privilego,

barring cliscovety in nn eleetion contost.

Furthermore, the Court may order certain proteciioits for con[ideiitial informa(ion to

nttiintain confidentiality ancl provcnt placin6 such itrformatiott within tlte ptrblic rccorcl. See e.g.

tio-ti-faf Jndus; v. AAcrrrnl,ig Props., l lth 1)Ist. No. 2009-P-0066, 2010 Ohio 2290 1136

(ctmtidati7tial settlement ngreement was discovcrahle, even if not admissible); Svoboc(a V. Clcar

{,yct,7,t ^/ (;orritnuns,, lnc., 6th 1)ist, No. T,-02- I 189, 2003 Ohio 6201 (wltere evidenee of a

dorcndtntt's salnly and lncottic was not publt'o record, but could bo admissible, the porsonal

infornintioii was subject to tllscovcty, tvith ihc court lssuing a protecttvo order to protect dhe

conf idcnliality of tho inforntation)

'i'he Court is ttwnro that provisional voters may have provided inl'ormtttion that is likely

liighly personal anct c1itT'ers 1'rom int'omm' ation available regarding other voters, like bank aecotuit

°Rurthorriioro, in an clection contest , Ft Petlrt tnay compel prodnctlon of"baliot boxes,

marking dcviccs, lists, books, ballots, tally sheets, and other records, papers, documentS, and
ntntcriab which may bc roquirod at tho hoaring." R.C. 3515.12
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infoemation orfiill social scctcrity nuutbcr.7 As tlic Board indicates that rcdacting ar,y specilic;___

iiifenntition from 1110 provirional ballots will bo a lengthy process, the Courtmust weigh

Contestor's right to view the documents and the 13oard's Interest in rcdacting infotniation against

the strict timc constrztints provided by thc statute. In doing so, the Court finds that C;ontestor has

a risltt to inspect ihc docuiuonts and materials unrcdactod, while maintained wilhin the control of

tile Board, with suclraccass subject to the agreed protective order protecting confidentiality the

gartios Indicate thuy will oxocute,

'fhe Court reachcs its tlecision based, inpart, uponconsidcratlon of the entn-e election

statnlc, which cusures our systcnt of free olection, It is duo to our law governing thc election

proccss thait wc: live without fcar ol'rcpcrcussion for exorcising our righi to voto, and with

conlidencc in tlic fairncss of electlons. 'ihalatv rogarcting contest of aa election is an iinportant

partofihis systetng, and dcmands all possible transparency.

JUllC;N1ENT ) NTRY

1'hercforo, lacl+'htg any specilic provision for privilege that bars discovery, the Court ftnds

the Motion for protcCtivc pcdcr of 1)cfendant-l.uops Cottnty Board of Elecions not Nvcll-taken,

ovarrulod, ttnti I)P:1V1RD.

It is thereforei)Ra?13RIil7, that Defendant-Lucas County Board of Liectionsprovide the

r[;Cluosted m:A(orials for inspection by tlle l'lalntifl-Cotitestor, (.leorgo,5'nritntokt, as well tis his

'Sccrctary of State, Advisory 2008-22 (Sep. 4, 2008), allows this informntion as
additional idcnti!'ying infoniration that tnwy be placcd on the provisional voter ballot.

° Sec O.R. ha ir Itidec/tan nfNorember 6, 1990, (1991), 62 Ohio St.3d l, 5("ft. contostor
who reiises arguablo claitus sorves the publio interest by raising and litigating important
questions conccrning tho public's vote.")

i
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Icgal tearn wilhout clclay,

It is fiuiher ORpliRt3t) that Pla.intiff-L:ontestor, Cicorge Sarantou, Dofendant- I,ueaB

County lioard of L'.loeiions, l)efendant Con[cstoc Carol Coittrada, as well the partivs'respcctivo

let;ail tcanis, execute an agreed rtipulated protootive orderto onsutv the confidentiality of all

pcrsonal lnformmatiot with the materials subject to discovery;

DATE ^TxE`^'f ACl` 1^.5_Q(^l^c
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