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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PENNSYLVANIA DEMOCRATIC
PARTY,

Plaintiff,
Civil Action No. 1:16-cv-5664-PD

REPUBLICAN PARTY OF
PENNSYLVANIA, DONALD J.
TRUMP FOR PRESIDENT, INC.,
ROGER J. STONE, JR., and STOP THE
STEAL INC,,

Defendants.

PLAINTIFF’S RESPONSE TO DEFENDANT REPUBLICAN PARTY OF
PENNSYLVANIA’S OBJECTIONS, MOTION TO QUASH SUBPOENA,
AND MOTION FOR PROTECTIVE ORDER
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Plaintiff Pennsylvania Democratic Party submits this Response to Defendant
Republican Party of Pennsylvania’s (RPP) Objections, Motion to Quash Subpoena,
and Motion for Protective Order filed on November 6, 2016.

l. BACKGROUND

Mr. Robert A. Gleason, Chairperson of the RPP, and his attorneys have been
on notice for a week that Mr. Gleason is central to Plaintiff’s claims. The
Complaint, filed October 30, 2016, named as a defendant the organization that Mr.
Gleason chairs, and personally quoted Mr. Gleason by name. ECF No. 1.
Plaintiff’s November 3, 2014 Memorandum of Law in Support of the Plaintiff’s
Motion for Temporary Restraining Order once again personally quoted Mr.
Gleason. ECF No. 14.

Mr. Gleason and his attorneys were notified on Friday, November 4—the
day the Court ordered each side to disclose witnesses, ECF No. 11—that the
Plaintiff “will seek to call” Mr. Gleason. ECF No. 20 at 2 (emphasis added). In its
Motion to Quash, the Defendant distorts the timeline of events in an effort to
convince the Court that Mr. Gleason, and his attorneys, had only 24-hours’ notice
to appear in this hearing. The facts prove otherwise.

At 4:08 p.m. on November 4, not “at or about 5:09 p.m.” as the Defendant
claims, ECF 32 at 2, the Plaintiff’s wrote, in its entirety:

We wanted to touch base to find out if you intend to bring
Robert Gleason, the Chair of the Republican Party, as a
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witness at the TRO hearing on Monday, November 7. If not, we
would like to call him as a witness. Are you willing to
voluntarily produce him as a witness? And will you accept
service of a subpoena on his behalf?

Please let us know when you have a moment.

Gottlieb Dec. Ex. A. Three hours later, at 7:16 p.m., Defendant’s counsel
responded, in its entirety:
| am responding to your email. | was only able to speak with
Chairman Gleason today. We are not planning to call him as a

witness and he is unavailable Monday. We are not authorized
to accept a subpoena on his behallf.

Upon learning that Defendant’s counsel neither would agree to produce Mr.
Gleason, nor accept a subpoena on his behalf, the Plaintiff immediately began to
prepare to subpoena Mr. Gleason. The process included determining Mr.
Gleason’s place of residence, drafting a subpoena, and locating and coordinating
with a process server available on short notice during a weekend—all of which
occurred after business hours. Still, Mr. Gleason was served early Sunday
morning—only 36 hours after his counsel refused to voluntarily produce Mr.
Gleason or accept service on his behalf.

Shortly before 9 p.m. Sunday evening, nearly 12 hours after Mr. Gleason
was served, the Defendant filed this Motion. The Defendant did not attempt to
meet and confer regarding its concerns with the Subpoena. Had it done so, the
Plaintiff would have been happy to discuss alternatives to Mr. Gleason’s live

testimony, such as taking his testimony via telephone or video conference, to ease
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any burden. Plaintiff remains open to such arrangements. As Counsel knows,
similar forms of testimony are being elicited today in Nevada, where a witness is
appearing telephonically.

The Defendant, with no substantiation, accuses Plaintiff of engaging in an
“eleventh-hour tactic to disrupt Defendant RPP’s Election operations,
inconvenience the Chairperson of the RPP, and secure Defendant RPP’s
confidential strategy information.” ECF No. 32 at 11. First, the Court ordered the
hearing take place the day before the Election Day; the Plaintiff did not request the
hearing date, and would have been more than willing to appear for a hearing last
week, as it did in other matters where complaints were filed the same night as this
one. Second, the Plaintiff’s sole interest in this litigation is to ensure an election
climate free of voter intimidation. That such an end would “disrupt” campaigning
or cause “inconvenience” to Mr. Gleason barely moves the scales of hardships.
Plaintiff is calling Mr. Gleason in regard to his public statements that are directly
relevant to Plaintiff’s claims in this action asserting that the RPP is engaged in a
conspiracy to intimidate voters in Democratic-leaning, predominantly minority
communities in Philadelphia and elsewhere. Mr. Gleason should welcome the
opportunity to address the Plaintiff’s claims, and explain why his actions will not

result voter intimidation. Republican Party chairs in other States have done just
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that—voluntarily appearing to testify despite similar election responsibilities,
without resort to subpoenas.

Likewise, defendants in similar actions in other states have produced
documents similar to those requested by the Plaintiff here. The defendants in a
similar lawsuit in Arizona, who are represented by some of the same counsel as in
this case, voluntarily produced training materials for poll watchers. They did so
without a request for such information. Gottlieb Decl. Ex. B. In Nevada, the
federal Court ordered Defendants to produce similar documents. Gottlieb Decl.
Ex. C. By contrast, the Defendant claims that such documents are “confidential,
intellectual business property, trade secrets, and proprietary information.” ECF
No. 32 at 13. Pennsylvania voters are entitled to know that political leaders are
training poll watchers to protect the right not vote, not suppress it.

II. THE DEFENDANT IS NOT ENTITLED TO ANY OF THE
RELIEF IT SEEKS

“The party seeking to quash the subpoena bears the burden of demonstrating
that the requirements of [Fed. R. Civ. P. 45] are satisfied.” Malibu Media, LLC v.
John Does 1-15, 2012 WL 3089383, at *5 (E.D. Pa. Jul. 30, 2012). Thisis a
“heavy burden” that is only satisfied if the movant “establish[es] that compliance
with the subpoena would be unreasonable and oppressive.” Pepsi-Cola Metro.
Bottling Co. v. Ins. Co. of N. Am., No. CIV 10-MC-222, 2011 WL 239655, at *3

(E.D. Pa. Jan. 25, 2011). Moreover, the “burden is particularly heavy to support a
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motion to quash” as opposed to modify a subpoena. Id. (emphasis added); see also
in re Domestic Drywall Antitrust Litig., 300 F.R.D. 234, 252 (E.D. Pa. 2014)
(denying motion to quash, “subject to the modifications” made by the court). In
deciding whether to grant the motion to quash, the district court must “balance the
relevance of the discovery sought, the requesting party’s needs, and the potential
hardship to the party subject to the subpoena.” Pepsi-Cola, 2011 WL 239655, at
*3.

Mr. Gleason’s testimony is directly relevant to Plaintiff’s claims in this
action, and necessary to Plaintiff’s ability to meet its burden of proof with respect
thereto. As Chair of Defendant RPP, Plaintiff expects Gleason to have extensive
direct knowledge regarding RPP’s efforts to recruit, train, and deploy poll watchers
to monitor for purported voter fraud on Election Day. Plaintiff similarly expects
Gleason to be familiar with RPP’s coordination with the Trump Campaign in
regard to ballot security activities in Democratic-leaning communities in
Philadelphia and elsewhere. As detailed in the Complaint, Gleason stated that he
was “glad to hear” Trump had directed his supporters to “[g]o down to certain
areas [in Pennsylvania] and watch and study” the voters there. Compl. § 51.
Further, Gleason can testify regarding the efforts he and the RPP took to act on
Trump’s statements. These efforts include recruiting poll watchers in Philadelphia,

and suing to invalidate longstanding Pennsylvania state law requiring poll watchers
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to be registered voters in the same county in which they monitor voters. Id. 1 52-
53. The express purposes of these actions were to increase the number of poll
watchers that the RPP can deploy, and to permit large numbers of Trump’s
supporters from anywhere in the State to descend upon its urban centers, including
Philadelphia—precisely as Trump directed in several rallies in Pennsylvania.

Plaintiff respects the inconvenience to Mr. Gleason associated with
appearing to testify. But merely being inconvenienced by Plaintiff’s request is not
enough to demonstrate an undue burden. SAJ Distributors, Inc. v. Sandox, Inc.,
Civil Action No. 08-1866(JAP), 2008 WL 2668953 at*3 (D. N.J. June 27, 2008).
Moreover, had Defendant’s counsel worked in good faith to alleviate that
inconvenience through telephonic appearance or other means, Plaintiff would have
stood ready to accommodate Mr. Gleason in an appropriate manner. Yet without
making any effort to meet and confer, or otherwise come to a mutually agreeable
solution that minimized the burden on Mr. Gleason, Defendant chose to file this
motion and seek sanctions. In light of these circumstances, Defendant’s claims of
inconvenience ring hollow.

Finally, Defendant’s attempt to ascribe bad faith to the timing of the lawsuit
is without basis. While Trump first spoke of the supposedly “rigged” nature of the
election results in August, only very recently did evidence begin to mount that

Trump’s supporters were responding to his exhortations by making plans for
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direct, in-person voter intimidation at Pennsylvania polling sites. See Gottlieb
Decl. Ex. 3 (“Trump Loyalists Plan Own Exit Poll Amid Claims of ‘Rigged’
Election,” dated Oct. 20, 2016); Ex. 17 (“Trump-Linked Voter Intimidation Group
Releases New Script for ‘Citizen Journalists,” dated Oct. 26, 2016; Ex. 22 (“White
Nationalists Plot Election Day Show of Force,” dated Nov. 2, 2016). In fact, even
since this Complaint was filed, the evidence supporting a substantial likelihood of
voter intimidation occurring in Philadelphia and elsewhere on Election Day has
only grown.*

RPP has argued that the Court should impose sanctions on Plaintiff pursuant
to Federal Rule of Civil Procedure 45(d)(1) because the issuance of the subpoena
to Mr. Gleason “is improper, untimely, unreasonable, [and] burdensome....” ECF
No. 32 at 6. Rule 45(d)(1) provides that, “A party or attorney responsible for
Issuing and serving a subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the subpoena.” It goes on to
provide discretion to the district court to “impose an appropriate sanction — which

may include lost earnings and reasonable attorney’s fees — on a party or attorney

! See Bill Wellock, Area man seeks poll watchers; offers reward for catching fraud, The Times
Tribune, Nov. 4, 2016, available at http://thetimes-tribune.com/news/area-man-seeks-poll-watchers-
offers-reward-for-catching-fraud-1.2113139 (reporting plans by out-of-county Trump supporters “to
travel to Philadelphia” to “follow” and “photograph” voters they suspect of fraud); Report: Alt-right
group says it plans to disrupt election in Philly with '40s and weed', The Inquirer, Nov. 3, 2016,
available at http://www.philly.com/philly/blogs/real-time/Alt-right-group-says-it-plans-to-disrupt-
Election-Day-in-Philly-with-weed-40s.html
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who fails to comply.” See also Mount Hope Church v. Bash Back!, 705 F.3d 418,
425 (9th Cir.2012) (noting that Rule 45(d)(1) is discretionary).

Sanctions are generally awarded only in the most egregious of
circumstances. SAJ Distributors, 2008 WL 2668953 at*3 (citing Anderson v.
Government of Virgin Islands, 180 F.R.D. 284, 291-292 (D.Vi.1998) (granting
attorney fees for repeat violations of Rule 45). Here, as established above, the RPP
has not come close to meeting its burden of proving that Plaintiff did not take
reasonable steps to avoid imposing an undue burden or expense on Mr.

Gleason. Accordingly, the RPP is not entitled to sanctions.

November 7, 2016 Respectfully submitted,

/s]  Mark A. Aronchick

Mark A. Aronchick

HANGLEY ARONCHICK SEGAL
PUDLIN

& SCHILLER

One Logan Square, 27th Floor
Philadelphia, PA 19103

(215) 496-7002
maronchick@hangley.com

Marc E. Elias

PERKINS COIE LLP
700 13th Street, Suite 600
Washington, DC 20005
Tel: (202) 434-1609

Fax: (202) 654-9126
melias@perkinscoie.com
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Michael J. Gottlieb

BOIES, SCHILLER & FLEXNER LLP
5301 Wisconsin Ave, N.W.
Washington, DC 20015

(202) 237-2727

mgottlieb@bsfllp.com

Dawn L. Smalls

BOIES, SCHILLER & FLEXNER LLP
575 Lexington Avenue

New York, NY 10022

(202) 754-4216

dsmalls@bsfllp.com
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