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INTRODUCTION

Ohio Secretary of State Jennifer Brunner (“Secretary”) urgently asks this
Court to restore order to Ohio’s election. In breathtaking disregard of the
principles of federalism and comity, the district court issued a temporary
restraining order (“TRO”) that overturned the Secretary’s authoritative
interpretation of Ohio laws governing the presence of observers during absentee
balloting. And the district court took this extraordinary action on the day before
voting begins.

This Court has jurisdiction to vacate injunctive relief that violates the
Eleventh Amendment or to stay a TRO that interferes with an election at the last
minute. The Court should do so here for three reasons.

First, the district court violated the Eleventh Amendment when it based
Jfederal injunctive relief against a state official on state law. “[Ijt is difficult to
think of a greater intrusion on state sovereignty than when a federal court instructs
state officials on how to conform their conduct to state law.” Pennhurst State Sch.
& Hosp. v. Halderman, 465 U.S. 89, 106 (1984). Because the district court lacked
jurisdiction, this Court should vacate the TRO.

Second, Plaintiffs Ohio Republican Party et al. (“ORP”) came to the
courthouse too late. Starting tomorrow—Tuesday, September 30, 2008—voters

may start casting absentee ballots for the upcoming November 4 election. The




rules for the election are already in place. In upending those settled rules, the
district court ignored the Supreme Court’s admonition that “[clourt orders
affecting elections, especially conflicting orders, can themselves result in voter
confusion and consequent incentive to remain away from the polls.” Purcell v.
Gonzalez, 549 U.S. 1, 7 (2006) (per curiam). The district court therefore wrongly
interfered at the eleventh hour in the conduct of an election, and this Court should
stay the TRO pending appeal.

Third, the equities strongly weigh against a TRO. The district court’s
interpretation of Ohio law is flat wrong, and the Secretary is highly likely to
succeed on the merits. Meanwhile, “there is a strong public interest in smooth and
effective administration of the voting laws that militates against changing the rules
in the middle of the submission of absentee ballots.” Northeast Ohio Coal. for
Homeless v. Blackwell, 467 F.3d 999, 1012 (2006) (“NEOCI{I”). Indeed, the
district court’s order fosters confusion and disorder surrounding election observers,
because it creates a statutory vacuum in which no Ohio law governs observers in
the 35-day v&?indow preceding election day. For its part, ORP has not shown that it
will be unconstitutionally harmed by implementation of the Secretary’s Directive.

Absentee voting starts in Ohio fomorrow. This Court should move swiitly
to remove the doubt that the district court needlessly, and without jurisdiction,

injected into the voting process.




STATEMENT OF THE CASE AND FACTS

This appeal originated as a dispute over the five-day window under Ohio
elections law during which a voter may both register to vote and simultaneously
cast an absentee ballot. That window opens tomorrow——Tuesdé.y, September 30—
and closes on Monday, October 6.

This window has existed for years, and the Secretary—who, under Ohio law,
is the State’s chief election official-—confirmed that it would exist again this year
when, on August 13, 2008, she issued Directive 2008-63. Among other things,
that Directive instructed county boards of elections to develop procedures for
same-day registration and distribution of absentee ballots during the five-day
overlap period.

Directive 2008-63 incited public discussion and threats to sue, but no lawsuit
came for roughly a month. Then, on September 12, 2008, two plaintiffs filed an
original mandamus action against the Secretary concerning Directive 2008-63 in
the Ohio Supreme Court. See State ex rel. Colvin v. Brunner, No. 2008-1313,
attached as Ex. 1.

Nearly two weeks after the Colvin action was filed—on September 24,
2008—a different group of plaintiffs sued the Secretary and the Madison County
Board of Elections in the United States District Court for the Northern District of

Ohio. See Project Vote v. Madison County Bd. of Elections, No. 1:08-cv-2266,




attached as Ex. 2. The Madison County Board of Elections was named as a
defendant because it had indicated that it would disregard the Secretary’s directive
and disallow the five-day window.

Third and finally, ORP filed this suit against the Secretary of State in the
United States District Court for the Southern District of Ohio on Friday, September
26, 2008—only two business days before the five-day window was set to open for
same-day registration and balloting.

All three of these suits raised nearly identical claims. Accordingly, on
Saturday, September 27, 2008, the Secretary of State asked the district court to
transfer venue of this case to Judge Gwin in the Northern District, who had already
scheduled a hearing on the nearly identical Project Vote case. The district court
denied the Secretary’s transfer motion on Sunday, September 28, 2008.

On Monday morning, September 29, 2008, Judge Gwin entered a TRO that
ordered the Madison County Board of Elections to follow the Secretary’s Directive
2008-63. Judge Gwin found that “the underlying merits of [the] issues [were] not
even close,” and that the Secretary “obviously determined the issue correctly.”
Project Vote, supra, at 2. Judge Gwin also noted that it was “unseemly” for the
district court in this case to have declined to defer to an action that was first filed—

that is, the case before Judge Gwin. /d. at 3.




Within minutes of Judge Gwin’s decision, the Ohio Supreme Court similarly
ruled in Colvin that the Secretary’s interpretation of Ohio law concerning the five-
day window is correct. See Colvin, supra (ho]ding that the Secretary “correctly
instructed boards of elections that an otherwise qualified citizen must be registered
to vote for 30 days as of the date of the election at which the citizen offers to vote
in order to be a qualified elector entitled to apply for and vote an absentee ballot at
the election, and the citizen need not be registered for 30 days before applying for,
receiving, or completing an absentee ballot for the election™).

The Secretary then informed the district court at a hearing in this case of the
rulings in Project Vote and Colvin. (No transcript of the hearing is yet available.)
The district court accordingly “abstain[ed] from ruling on the validity of Directive
2008-63.” TRO Order at 6. But the court then turned to a separate question that
ORP never meaningfully briefed and cited only in passing in its complaint and
brief: the Secretary’s Advisory 2008-24, attached as Ex. 3, concerning election
observers.

The Secretary had issued Advisory 2008-24 on September 23, 2008. The
Advisory explains that Ohio law—specifically Ohio Revised Code Chapter 3505—
provides for the presence of election observers at five distinct points during an
election. Chapter 3505 does not, however, provide for election observers during

the 35-day period for in-person absentec voting at boards of elections’ offices or




other designated sites. Given that gap in the statute, the Secretary advised Ohio’s

boards of elections that they are not required to allow election observers during the

35-day in-person absentee voting period immediately preceding Election Day.

Noting that the Ohio Supreme Court in Colvin did not address Advisory
2008-24, the district court entered a TRO. TRO Order at &, attached as Ex. 4.

ARGUMENT

This Court should do one of two things here: either (1) vacate the district
court’s order because the Eleventh Amendment deprived the court of jurisdiction
to enter this form of relief, or (2) stay the TRO pending appeal because the district
court abused its discretion when it enjoined a part of Ohio’s elections process just
as voting was about to begin.

A. This Court should vacate the TRO because the Eleventh Amendment
deprived the district court of jurisdiction to order a state official to
comply with state law.

The district court concluded that Advisory 2008-24 violates Ohio Revised

Code §3503.21. See TRO Order at 6-7. But because the Eleventh Amendment

bars a plaintiff from obtaining federal injunctive relief based on state law,

Pennhurst, 465 U.S. at 117, the district court lacked jurisdiction to order relief on

this ground.

Generally, plaintiffs may avoid a State’s Eleventh Amendment sovereign

immunity by pleading their claims against state officials and seeking only




prospective relief. See Edelman v. Jordan, 415 U.S. 651, 654-55 (1974); Ex parte
Young, 209 U.S. 123 (1908). To do so, however, they must state claims under
federal law. In Pennhurst, the Supreme Court recognized that “when a -piaintiff
alleges that a state official has violated stafe law . ..the entire basis for the
doctrine of Young and Edelman disappears.”  Pemnhurst, 465 U.S. at 106,
Emphasizing the principles of federalism, the Court continued: “[Ijt is difficult to
think of a greater intrusion on state sovereignty than when a federal court instructs
state officials on how to conform their conduct to state law.” Id Accordingly, the
Pennhurst Court held that the “federal courts lack[] jurisdiction to enjoin . . . state
institutions and state officials on the basis of . . . state law.” Id. at 124-25.

The district court did exactly what the Pennfurst Court deemed so intrusive
to state sovereignty: It instructed a “state official]] on how to conform [her]
conduct to state law.” Pennhurst, 465 U.S. at 106. The district court lacked
jurisdiction to order the Secretary to perform duties assigned to her under Ohio
Revised Code § 3503.21.

Nor could the district court have exercised supplemeﬁtal jurisdiction over
ORP’s state law claims (in addition to ORP’s federal law claims). The Pennhurst
Court made clear that the Eleventh Amendment bar “applies as well to state-law

claims brought into federal court under pendent jurisdiction.” Id. at 121.




Federal appellate courts may exercise jurisdiction under the collateral order
doctrine to vacate orders denying Eleventh Amendment immunity. Puerto Rico
Aqueduct & Sewer Auth. v. Metcalf & Eddy, 506 U.S. 139, 147 (1993). This
Court should exercise that authority in this case to vacate a TRO that the district
court lacked jurisdiction under the Eleventh Amendment to enter.

B.  This Court should stay the TRO pending appeal because the district
court’s eleventh-hour order erroneously injected chaos into Ohio’s
election process.

Even if the district court had jurisdiction to grant a TRO—and, as shown
above, it did not—the court abused its discretion in doing so, and this Court should
stay the TRO pending appeal. The Court has recognized that elections cases may
call for immediate review of injunctive orders. See Summit County Democratic
Cent. & Executive Comm. v. Blackwell, 388 F.3d 547 (6th Cir. 2004). And in a
prior elections case arising out of Ohio, this Court stayed a TRO pending appeal.
See NEOCH, 467 F.3d at 1012. Several principles from NEOCH apply here.

First, “the district court’s decision . . . is reviewed by this court for an abuse
of discretion.” 7Id. at 1009. Second, “[t]o determine whether a TRO should be
stayed, the court considers the same factors considered in determining whether to
.issue a TRO or preliminary injunction.” [d. Those factors—which are not

“srerequisites,” but rather “interrelated considerations that must be balanced

together”—include: “(1) whether the movant has a strong likelihood of success on




the merits, (2) whether the movant would suffer irreparable injury absent a stay, (3)
whether granting the stay would cause substantial harm to others, and (4) whether
the public interest would be served by granting the stay.” Id. (internal quotation
marks and citation omitted).

All of those factors counsel in favor of a stay of the district court’s TRO.

1. The district court erred by issuing a TRO less than 24 hours
before voting begins in Ohio.

Because “[i]nterference with impending elections is extraordinary,”
Southwest Voter Registration Educ. Project v. Shelley, 344 ¥.3d 914, 919 (9th Cir.
2003), federal courts repeatedly have refused to enjoin state election laws in cases
brought too close to Election Day. The Supreme Court has rejected, or affirmed
rejection of, injunction requests made in close proximity to the election, without
regard for the reasons for the delay, see Purcell, 549 U.S. at 7, and even where a
constitutional violation was clear, see Reynolds v. Sims, 377 U.S. 533, 585-86
(1964). For its part, this Court “require[s] that any claims against the state
[election] procedure be pressed expeditiously,” and has held that waiting less than
a month after learning of such a claim is fatal. Kay v. Austin, 621 F.2d 809, 813
(6th Cir. 1980). And this caution exists for good reason: “Court orders affecting -
elections, especially conflicting orders, can themselves result in voter confusion
and consequent incentive to remain away from the polls. As an election draws

closer, that risk will increase.” Purcell, 549 U.S. at 7.




In this case the risk could be no higher: Voting in Ohio starts fomorrow—
less than 24 hours after the district court’s order. The Supreme Court’s
admonitions in Purcell and Reynolds therefore apply here with the fullest force.

The district court’s extraordinary action seemed to rest in large part on the
court’s concern that “fraud and voter intimidation . . . could all too easily occur”
unless observers are present. TRO Order at 7. Setting aside the fact that Ohio law
prevents fraud and intimidation through additional means, the district court’s
rationale provides no basis for an eleventh-hour TRO. The Supreme Court
encountered the same argument in Purcell—that the risk of fraud warranted relief
close to the election—and squarely rejected it in favor of a deliberative
adjudication following factfinding. 549 U.S. at 7-8; see also id. at 8 (Stevens; I,
concurring) (“Allowing the election to proceed without enjoining the statutory
provisions at issue will provide the courts with a better record on which to judge
their constitutionality.”).

This Court should therefore apply settled precedent and rule that a TRO on
the day before voting begins is not an appropriate form of relief.

2. The district court abused its discretion in finding that the balance
of the equities favored a TRO.

This Court also should vacate the TRO because the district court abused its
discretion in balancing the equities. On the merits, the Secretary will likely

prevail, because Advisory 2008-24 simply restates Ohio law.
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a. Ohio Revised Code § 3505.21 unambiguously defines where
and when election observers are permissible.

Ohio Revised Code § 3505.21 is the principal statute that defines when it is
permissible for an election observer to be present:

At any primary, special, or gemeral election, any political party

supporting candidates to be voted upon at such election and any group

of five or more candidates may appoint to the board of elections or to

any of the precincts in the county or city one person, a qualified

elector, who shall serve as observer for such party or such candidates

during the casting and counting of the ballots; provided that separate

observers may be appointed to serve during the casting and during the

counting of the ballots.
(emphasis added). Ohio Revised Code § 3501.01 defines primary, special, and
general election and makes clear that “clection” means the day on which the
election is held, not the absentec voting period prior to election day. See Ohio
Rev. Code §3501.01(A); Ohio Rev. Code §3501.01(E)(1); Ohio Rev. Code
§ 3501.01(D). Following the statutes’ clear language, Advisory 2008-24 tells
county officials that they are “not required to allow election observers during the
35-day in person absentee voting period immediately preceding clection day,”
because that 35-day period is not a primary, special, or general election.

The district court’s contrary conclusion is wrong. The court concluded that
“the practical effect” of the Secretary’s interpretation of Ohio law “will be that the

locations that facilitate same-day registration, application for absent voter’s ballot

and ballot casting will be essentially turned into polling places.” TRO Order at 7.
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And thus, according to the district court, Ohio Revised Code § 3505.21 applies to
the 35-day in-person absentee voting period. When a statute’s text is clear,
however, no need exists to interpret its meaning. See Ohio Power Co. v. NLRB,
176 F.2d 385, 387 (6th Cir. 1949); Bartlik v. United States Dep't of Labor, 62 ¥.3d
163, 165-66 (6th Cir. 1995) (“When [the court] can discern an unambiguous and
plain meaning from the language of a statute, its task is at an end.”). Here, _the
language and meaning of Ohio Revised Code § 3505.21 are plain: Observers may
be present at primary, special, or general elections; observers may not be present at
other times. The statute leaves no room for interpretation.

Moreover, Ohio Revised Code § 3505.21 has been amended four times,
most recently in 2006—the year that the absentee voter statute was last amended.
See Ohio Rev. Code § 3505.21; Ohio Rev. Code § 3509.02. Had the Ohio General
Assembly wanted to permit observers during the 35-day in-person absentee voting
period, it could have amended the statute. It did not, and it is not the district
court’s province to substitute its judgment for that of the state legislature.

b.  The TRO harms the public by creating a statutory vacuum
and causing voter confusion.

“There is a strong public interest in smooth and effective administration of
the voting laws that militates against changing the rules in the hours immediately
proceeding the election.” Summit County Democratic Cent. and Executive Comm.

v. Blackwell, 388 F.3d 547, 551 (6th Cir. 2004). The district court’s order runs
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contrary to that public interest. The TRO here alters the rules and creates chaos on
the eve of voting because no process exists to implement the court’s order.

Ohio law has mechanisms in place to manage smoothly the process of
election observation on Election Day. Generally speaking, observers may be
present in various polling locations or the board of elections on election day so
long as the observer’s sponsor has followed the appropriate appointment
procedures. See Ohio Rev. Code § 3505.21. More specifically, any political party
or group of candidates appointing observers shall notify the board of elections of
the names and addresses of its appointees “not less than eleven days before the
election,” and the list can be amended until 4:00 p.m. on the day before the
election. See Ohio Rev. Code § 3505.21. Similarly, a committee that advocates or
opposes a ballot measure has until the twentieth day before an election to file a
petition arguing that it is the proper committee to appoint observers. Id.  The
General Assembly created these deadlines to ensure that observer disputes would
be resolved before election day, and therefore before observers are permitted to
observe.

Ohio law does not, however, contemplate a system where observers are
placed in boards of election 35 days prior to the election; thus, no mechanisms
exist to manage the election observers whom the district court has suddenly

ordered into the boards of elections fomorrow. Early absentee voting typically
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occurs in boards of elections or other designated locations, not at the polling places
used on election days. As a result, the boards of elections employees and officials
have not been trained on the observation process (though they have been trained on
many other aspects of election administration). Moreover, groups appointing
observers might not yet have completed their lists of observers for approval.

Given Ohio law on this subject, the district court did more than simply
interpret state law; it effectively usurped the role of the state legislature. Although
the Ohio General Assembly has chosen not provide a procedure for observers to be
present during in-person early voting, the district court disagreed with that choice.
So the district court effectively rewrote the statute itself.

Finally, without a TRO, Plaintiffs suffer no irreparable harm. Other
mechanisms, besides observers, protect against election fraud. For instance,
absentee ballots are subject to challenge and will be disqualified if the person who
cast it was not legally entitled to vote. See Ohio Rev. Code §§ 3509.06(D),
3509.07. Furthermore, observers may witness the processing and counting of all
absentee ballots even if they are not present when those absentee ballots are cast.
Ohio Rev. Code § 3509.06(F). Thus, even without a TRO, observers will be able

monitor the identification, examination, and counting of absentee ballots.
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CONCLUSION

For all of the above reasons, this Court should either vacate or stay the

district court’s TRO.
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State of Ohio ex rel. Rhonda L. Colvin Case No. 2008-1813

and State of Ohio ex rel. C. Douglas

Moody IN MANDAMUS
V. ENTRY

Jennifer Brunner, Secretary of State of
Ohio

This cause originated in this Court on the filing of a complaint for a writ of
mandamus involving an expedited election matier.

Consistent with our opinion to follow, after construing the pertinent constitutional
and statutory provisions, including Article V, Section 1 of the Ohio Constitution, and
R.C. 3503.01, 3503.06, 3509.02, 3509.03, and 3509.04, we hold that respondent,
secrétary of state, correctly instructed boards of elections that an otherwise qualified
citizen must be registered to vote for 30 days as of the date of the election at which the
citizen offers to vote in order to be a gualified elector entitled to apply for and vote an
absentee ballot at the election, and the citizen need not be registered for 30 days before
applying for, receiving, or completing an absentee ballot for the election. Therefore,
because relators cannot establish either a clear legal right to the requested extraordinary
relief or a clear legal duty on the part of the secretary of state to provide it, we deny the

writ,
OMAS 7, MOY

Chief Justice
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Case 1:08-cv-02266-JG  Document 25 Filed 09/29/2008 Page 1 of 22

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

PROJECT VOTE, ef al. : CASE NO. 1:08-cv-2266-JG
Plamtiffs, : JUDGE JAMES S. GWIN
VS. : OPINION AND ORDER

[Resolving Doc. 7.]
MADISON COUNTY BOARD
OF ELECTIONS, et. al.

Defendants.

JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:

With this case, the Plaintiffs ask this Court to issue a temporary restraining order, preliminary
injunction, permanent injunction and declaratory judgment with régard to the right oflater-registering
Ohio voters to use absentee ballots. The parties dispute whether a properly qualified voter who
registers near the Ohio 30-day cut-off for registration canrequest an absentee ballot immediately after
registration or.must wait 30 days after registration before reQuesting an absentee ballot.

Defendant Ohio Secretary of State Jennifer Brunner takes the position that recent, but
properly registered voters, can utilize Ohio’s absentee voting procedure. She issued Directive 2008-
63, that requires county boards of elections to “register [an] applicant and issue an absentee ballot

... at the time ofregistration.”” Directive 2008-63. Defendant Madison County Board of Elections

Y While the Plaintiffs generally agree with Secretary of State Brunner’s position in this case, the Plaintiffs
have named Brunner as a Defendant because they seek an injunction requiring her to force Chio counties to follow her
Directive 2008-63.
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Case No. 1:08-2266
Gwin, J.

disagrees. Relying upon an opinion letter from Madison County Prosecuting Attorney Stephen
Pronai, ]jefendant Madison County takes the position that absentee ballots cannot be distributed to
persons who have not been registered for at least 30 days before receiving the absentee ballot.
Consistent with the position taken by Madison County, two Ohio voters have petitioned the Ohio
Supreme Court, seeking mandamus to compel Defendant Brunner to disallow votes from Ohio
citizens who were not registered 30 days before secking an absentee ballot. Case No. 08-1813.

The Plaintiffs seek declaratory judgment that a 307day qualification period violates federal
statutory and constitutional law. [Doc. 1 at 17-18.] The Plaintiffs also ask for a Temporary
Restraining Order and Injunction to require the Defendants to conduct the absentec voting process
without the 30-day absentee voter qualification peried. [Doc. 2-3.] If the Ohio Supreme Court
interprets Ohio law to require no 30-day waiting period, the Plaintiffs instead seek an injunction that
the Defendant Madison County comply with the Ohio Supreme Court and issue absentee ballots
without a 30-day waiting period, and that Defendant Brunner use all available means to ensure that
all counties in the State issue absentee ballots without the 30-day waiting period.

Candidly, the underlying merits of issues are not evenl close. With regard to the interpretation
of Ohio law, Defendant Brunner obviously determined the issue correctly. As described below,
Defendant Madison County’s position runs wholly contrafy to the Ohio statutory scheme. That
scheme calls for voters’ eligibility to be determined with regard to the date of the election, not the
date that an absentee ballot is requested. Madison County’s position would lead to illogical results,
potentially disenfranchising large numbers of voters. As important, Madison County’s position
directly conflicts with federal election law. Under that law, “State[s] shall provide by law for the

casting of absentee ballots for the choice of electors for President . . . who have applied therefor not
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Gwin, J.

later than seven days immediately prior to such election and have returned such ballots to the
appropriate election official of such State not later than the time of closing of the polls in such State
on the day of such election.” In plain terms, this federal provision requires that absentee ballots be
given to voteré when such voters have requested the ballots at least seven days before the election.
Because Madison County’s interpretation conflicts with this, and other provisions, it cannot stand
- under the Supremacy Clause.
1. Background

L A. Procedural background. |

Plaintiffs filed this action on September 24, 2008. The sﬁed the Ohio Secretary of State and
the Madison County Board of Elections?. With their action, the Plaintiffs seck an injunction
restraining Madison County. Earlier, certain parties had filed factually related mandamus petition
with the Ohio Supreme Court. With that petition, the relator sought to compel the Secretary of State
to rescind an interpretation of Ohio election law that the Secretary had issued.

After this action was filed, a later-filed case was presented to the United States District Court
for the Southern District of Ohio. Southern District of Ohio Case No. 2:08-cv-00913. A motion to
transfer venue to this Court was made in that case, arguing that the first filed rule should apply but
that Court denied. the motion. Although this Court had already set this matter for hearing on
Plaintiffs” motion for a temporary restraining order, the Southern District of Ohio Judge cancelled
a previously scheduled hearing before that Court and moved the hearing earlier, apparently m an
unseemly attempt to be able to rule first. That such lack of comity is unseemly understates.

In deciding whether to apply the first-filed rule, the Court where a controversy is first filed

ZIn this opinion, the Court refers to Madison County Board of Elections as “Madison County”.
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should determine which case should go forward. Daimler Chrysler Corp. v. General Motors Corp.,
133 F.Supp.2d 1041 (N.D. Ohio 2001). In Donaldson, Lufkin & Jenrette, Inc. v. Los Angeles
County, 542 F.Supp. 1317, 1320 (S.D.N.Y.1982), the court identified the first-filed rule applies in
the broad majoﬁty of case. In determining whether there are special circumstances justifying
disregarding the first to file rule, that Court held that “the district court hearing the first-filed action
should determine whether special circumstances dictate that the first action be dismissed in favor of
a later-filed action.” Id. at 1321. In other words, the normal rules give this Court, not the Southern
District of Ohio, the decision whether special circumstances exist to disregard the normal protocol
that the first filed case proceed. A large body of case law directs the court which first obtained
Jurisdiction to determine Whether it should retain the case or let it proceed in the court of second
filing.

Courts receiving second-filed substantive actions to proceed in place of first-filed complaints
have held that “[w]here two identical actions are filed in courts of concurrent jurisdiction the court
that first acquired jurisdiction should try the lawsuit.” Fidelity Bank v. Morigage Funding Corp. of
America, 855 F.Supp. 901, 903 (N.D.Tex.1994) { citing Pacesetter Sys., Inc. v. Medtronic, Inc., 678
F.2d 93, 96 (5th Cir.1982) (declaratory judgment action by bank to determine whether it properly
terminated loan agreement)).

Simply described, this Court, not the Southern District of Ohio, should have determined
whether special circumstances warranted a disregard of the general rule.

L.B.  Competing Interpretations of Ohio El;zcrion Laws
In 2005, the Ohio Legislature enacted Substitute House Bill 234 of the 126™ General

Assembly. Before House Bill 234, an otherwise qualified Ohio voter could apply for an absentee
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ballot in only limited situations. O.R.C. 3509.04.¥ But House Bill 234 eliminated these specific
legitimate Teasons: “Any qualified elector may vote by absent voter’s ballots at an election.” O.R.C.
§ 3509.02. This new system of absentee voting has been referred to as “no-fault absentee voting.”

Because of this change in Ohio law, the Ohio Secretary of State Brunner expected Ohio
boards of elections to receive many more absentee applications for the coming 2008 election than
previous years. Under Ohio law, the “secretary of state is the chiefelection officer of the sfate, with
such powers and duties relating to the registration of voters and the conduct of elections.” O.R.C.
§ 3501.04. Pursuant to this authority, the secretary of state issues “directives . . . to members of the
boards [of elections] as to the proper methods of conducting elections.” O.R.C. §3501.05(B). On
August 13, 2008, Secretary of State Brunner issued Directive 2008-63, which generally requires
boards of elections to provide voters with absentee ballots after the voters have registered:

Board of elections are required to develop procedures to immediately register the

applicant and issue an absentee ballot to the newly registered elector of the county at

the time of registration, reserving the right to delay registration and immediate

absentee voting if a board is not satisfied as to validity of the application and the

applicant’s qualifications.
Directive 2008-63.

In Ohio counties, the county prosecuting attorney serves as the legal advisor of the county

board of elections. O.R.C. § 309.09(A). In response to Directive 2008-63, several county

prosecuting attorneys expressed concern about a potential conflict between Ohio law and Directive

¥ The statute restricted the reasons justifying an absentee ballot. Before House Bill 234, applicants for an
absentes bailot generally needed to show that: “I shall be absent from the county on the day of the election.” House
Bill 234 changed Ohio law to say: “Any qualified elector may vote by absent voter’s ballots at an election.” O.R.C.
3509.02.

¥ Dyirective 2008-63 (“[T]he boards also should expect to receive large numbers of absentes ballot applications
along with the registration applications.”).
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2008-63.¥ On September 3, 2008, in response to Brunner’s Directive 2008-63, Madison County
Prosecuting Attorney Stephen Pronai issued a memorandum saying that Directive 2008-63 violated
Ohio election laws. Pronai said that 2008-63 violated the Ohio requirement that an absentee voter
be registered for 30 days before requesting an Ohio absentee ballot. The Defendant Madison County
Board of Elections stated that it will not follow Directive 2008-63, but instead will require that a
registered voter wait for a 30-day qualifying period before receiving an absentee ballot.

The concerned prosecuting attorneys found Directive 2008-63 incompatible with several
provisions of the Ohio Revised Code. Ohio Revised Code section 3509.02 states that, “[ajny
. qualified elector may vote by absent voter’s ballots at an election.” O.R.C. § 3509.02(A) (emphasis
added). This “qualified voter” language is echoed in the requirements imposed on the director of'a
county board of elections: a director of a board of elections “shall deliver to the applicant . . . proper
absent voter’s ballots,” “if the director finds that the applicant is a gualified voter.” O.R.C. §3509.04
{emphasis added).

Ohio Revised Code section 3501.01(N) defines a qualified elector as “a person having the
qualifications provided by law to be entitled to vote.” Section 3503.01 states:

Every citizen of the United States who is of the age of eighteen years or over and who

has been a resident ofthe state thirty days immediately preceding the election at which

the citizen offers to vote, is a resident of the county and precint in which the citizen

offers to vote, and has been registered to vote for thirty days, has the quahfications
of an clector and may vote at all elections in the precinct in which the citizen resides.

¥1 etter of Steve Knowling, Holmes County Prosecuting Attorney (“1 find [Directive 2008-63] is without legal
foundation and should be disregarded.”); Letter of Gary Nasal, Miami County Prosecuting Attorney (It is my opinion,
and you are advised that the suggestion that your office engage in same day registration and voting in a manner which
is contraryto Ohio law . . . is illegal, inappropriate, and impermyissible.”); Letter of Stephen Pronai, Madison County
Prosecuting Attorney (“[A]ccording to the law you cannot issue an absentee ballot until the voter has been registered
for 30 days. . . . I urge the Board of Elections to follow the Iaw as statute in the Ohio Revised Code.”).
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Pulling these various statutory provisions together, the Madison County Prosecutor argues
that only a qualified elector can request an absentee ballot. In summary, he argues that a voter cannot
be a qualified elector unless the voter has already been registered to vote for 30 days. He says that
giving a voter an absentee ballot after registration without waiting the statutorily required 30 days,
would violate Ohio law.

Responding to these arguments, Defendant Secretary Brunner says Defendants misconstrue
Ohio law and that if such misinterpretation were accepted it would, necessarily, violate federal law.
Defendant Brunner reasons that Ohio R.C. § 3503.01 defines qualified electors as “[e¢]very citizen of
the United States who is of the age of eighteen years or over and who has been a resident of the state
thirty days immediately preceding the election at which the citizen offers to vote.” She interprets this
to fix the date of the election as the date qualification need be determined, not the date the absentee
ballot is given.

Secretary Brunner suggests support for her interpretation that qualification to vote need be
determined by reference to election date from Ohio R.C. § 3503.06, which provides:

(A) No person shall be entitled to vote at any election, or to sign or circulate any

declaration of candidacy or any nominating, or recall petition, unless the person is

registered as an elector and will have resided in the county and precinct where the
person is registered for at least thirty days at the time of the next election.

O.R.C. 3503.06. (Emphasis added.).
She also argues that the Madison County Prosecutor’s position leads to absurd results. R.C.

3509.03(G) requires an absentee ballot applicant to certify he is a "qualified elector.” Similarly, R.C.

3509.04(B) requires an election official confirm that the applicant is a “qualified elector.” But R.C.
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§3503.01 defines qualified electors as persons who “is a resident of the county and precinct in which
the citizen offers to vote.” Ifthe determination of whether an elector is qualified need be determined
by reference to the date the absentee ballot is obtained, how could any applicant guarantee that she
will necessarily remain a resident of the county and precinct on election date. With other arguments,
Defendant Secretary claims Defendant Madison County’s position misinterprets Ohio law.
1C. | The Timing of the Election
For the upcoming 2008 election, Ohio citizens can continue to register untif October 6, 2008,
30 days before the November 6, 2008 election. The county boards of elections can start distributing
absentee ballots on September 30. . | Assuming that Secretary Brunner’s interpretation of Ohio law
is correct, voters registeﬁng between September 30 - October 6, 2008, could immediately request
and receive an absentee ballot. Assuming, however, that Pronai’s interpretation of Ohio law is
correct, a voter registering on September 30 could not request or receive an absentee ballot until
October 30. This request could not be made until 6 days before the November 4 election.
II. Analysis
Before moving on to the merits of the case, this Court will first discuss arguments that this
- Court should abstain from deciding this case because of the unsettled state law claims here. Aftera
discussion of abstention, this Court will outline the standard governing a temporary restraining order
and address the Plaintiffs” merits arguments under that standard.
1L A. Abstention
I A.l. Pullman-type Abstention and Constitutional Law: a district court should abstain
from deciding a novel federal constitutional issue when the need to resolve the
federal constitutional issue depends on the interpretation of unsettled state law.

The Supreme Court has held that: “federal courts should abstain from decision when difficult

..8-




Case 1:08-cv-02266-JG  Document 25 Filed 09/29/2008 Page 9 of 22

Case No. 1:08-2266
Gwin, J.

and unsettled questions of state law must be resolved before a substantial federal constitutional
question can be decided.” Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 236 (1984). This
doctrine is called Pullman-type abstention after the case in which it was first articulated, Pullman v.
Texas, 312 U.S. 496 (1941). Abstention allows federal courts to “avoid both unnecessary
adjudication of federal questions and ‘needless friction with state polidies. * Midkiff, 467 U.S. at 236
(citations omitted). One federal appeals court has held that a court must find three factors present
before abstaining:

Three factors must be present before a district court may abstain under the Pullman

doctrine: “(1) the complaint must involve a ‘sensitive area of social policy’ that is best

left to the states to address; (2) ‘a definitive ruling on the state issues by a state court

could obviate the need for [federal] constitutional adjudication by the federal court’;

and (3) ‘the proper resolution of the potentially determinative state law issue is

uncertain.” ”

Fireman’s fiind Ins. Co. V. City of Lodi, California, 302 F.3d 928, 938-940 (9" Cir. 2002) (citations
omitted).

Here, the interpretation of Ohio election law is an area of sensitive social policy that, if
possible, is best left for the Ohio Supreme Court to decide. Ifthe Ohio Supreme Court concludes
that Directive 2008-63 is valid under Ohio state law, the Plaintiffs’ will no longer be challenging the
constitutionality of the statute, but will instead be asking this Court to enforce the Ohio Supreme
Court’s interpretation of the law. Finally, the interpretation of this state law issue is uncertain,
Although Secretary of State Brunner has much greater responsibility for interpretations of Ohio
election laws, several county prosecuting attorneys have interpreted the Ohio laws differently.

Based on the above analysis, this Court should allow the Ohio Supreme Court to rule on this

issue. But if the Ohio Supreme Court does not act on this issue before absentee ballots can be
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distributed on September 30, an argument can be made that the prejudice caused by the delay of
abstention mandates action by this Court. As the Seventh Circuit Court of Appeals noted, “the
Supreme Court recently has recognized that in appropriate circumstances harms such as delay can
outweigh the need for clarification and dictate that abstention be avoided.” Lister v. Lucey, 575 F.2d
1325, 1333 (7" Cir. 1978) (citing Mayor v. Educational Equality League, 415 U.S. 605, 628
(1974)). The Fifth Circuit Court of Appeals has also noted that, “{t]he kind of delay that argues
against abstention is delay that might significantly impair constitutional rights.” Nissan Motor Corp.
v. Harding, 739 F.2d 1005, 1011 (5" Cir. 1984).

If the Ohio Supreme Court does not act before September 30, voters across Chio may be
potentially disenfranchised. This interest is sufficient to cause this Court not to abstain from the
matter.

IIL4.2. Pullman-type Abstention and Federal Statutory Law: a district court generally
should resolve both the state and federal law issues.

While the Plaintiffs make several constitutional claims, they also claim that the Madison
County interpretation ofthe Ohio election laws violates federal statutory law—the Voting Rights Act,
42 USC § 1973aa-1, and the National Véter Registration Act, 42 USC § 1973gg-6. When federal
statutory rights are implicated, the Supreme Court has held that the purposes favoring abstention are
not as present, The Supreme Court has held, however, that “[wlhere a case involves a
nonconstitutional federal issue . . . the necessity for deciding which depends upon the decision on an
underlying issue of state law, the practice in federal courts has been, when necessary, to decide both
issues.” Propper v. Clark, 337 U.S. 472, 490 (1949).

The Plaintiffs also allege a violation of federal statutory law. As the Supreme Court has
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suggested, a district court need not abstain in a case involving state and federal statutory law.
Accordingly, this Court will not abstain from deciding this case.
HI. Temporary Restraining Order

This Court will first lay out the standard governing a temporary restraining order and then
analyze the Plaintiffs’ statutory and constitutional claims under this standard. The Court applies the
traditional four-part test to determine whether a temporary restraining order is appropriate. The
Court must consider whether: (1) there is a substantial likelihood of success on the meﬁts, (2) the
temporary restraining order is necessary to prevent irreparable injury, (3) the injury to the plaintiff’
outweighs any harm to the nonmovant, and (4) the temporary restraining order would serve the public
interest. See, e.g., McPhersonv. Michigan High School Athletic Ass’n, Inc., 119F.3d 453,459 (6th
Cir. 1997). A district court need not make specific findings on each factor, if fewer factors dispose
of the issue. Six Clinics Holding Corp., II v. Cafcomp Systems, Inc., 119 F.3d 393, 399 (6th Cir.
1997).

As the Supreme Court held in Brock v. Roadway Express, Inc., 481 U.S. 252, 274 (1987),
“there are . . . situations in which the threat of irreparablé injury justifies the entry of temporary orders
that are not preceded by an adequate hearing.” Federal Rule of Civil Procedure 65(b) describes the
circumstances in which such an action may be taken. This Rule allows a judge to grant a temporary
restraining order (TRO) “without written or oral notice to the adverse party or its attorney” only if
it clearly appears that “immediate and irreparable mjury, loss, or damage will result” otherwise. The
TRO expires after 10 days or less, and an adversarial hearing must be scheduled “at the earhest
possible time,” taking precedence over “all matters.” Fed. R. Civ. P. 65(b); see also First Tech.

Safety Sys., Inc. v. Depinet,11 F.3d 641, 650 (6th Cir. 1993) (“A temporary restraining order may
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be granted without written or oral notice to the adverse party or that party’s attorney only 1f (1) it
clearly appears from specific facts shown by affidavit or by the verified complaint that immediate and
irreparable injury, loss, or damage will result to the applicant before the adverse party or that party’s -
attorney can be heard in opposition, and (2) the applicani’s attorney certifies to the court in writing
the efforts, if any, which have been made to give the notice and the reasons supporting the claim that

notice should not be required.”).

Courts have tended to grant TROs without notice under Rule 65(b) in two situations. First,
courts have issued ex parte TROs when parties have shown that it is impossible to give notice to the
adverse parties because their identities or locations are unknown. First Tech. Safety Sys., 11 F.3d
at 650. Second, courts have granted TROs without a hearing when a party has show that *proceeding
ex parte is the ‘sole method of preserving a state of affairs in which the court can provide effective
final relief. " Adobe Sys., Inc. V. S. Sun Prods., Inc., 187 FR.D. 636, 639 (S.D. Cal.1999) (citing
Matter of Vuitton et Fils S.A., 606 F.2d 1, 4 (2d Cir.1979) (per curiam)); see also Little Tor Auto Cir.
v. Exxon Co., 822 F. Supp. 141, 143 (S.D.N.Y. 1993) (holding that ex parte TROs can issue in a
variety of circumstances, such as “where irreparable injury will be caused absent prompt judicial
intervention in circumstances where the adversary cannot be contacted, or where advance contact

with the adversary would itself be likely to trigger irreparable injury.”).

This case is not a traditional ex parte TRO case, as both the Plaintiffs and the Defendants have
had notice of the matter at issue and have filed briefs in this case, which the Court has reviewed. As
a result, there is far less need for a hearing in this case than in a traditional ex parte TRO case, where

the adversary party ofien has no notice of the case filed against it and no opportunity to be heard.
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Moreover, granting a TRO to the Plaintiffs without a hearing would be appropriate because
irreparable injury would result if the ex parté TRO were not granted. There is currently some
scheduling conflicts between a TRO hearing in this case and in another case. Additionally, the Court
recognizes that this matter must be resolved quickly as the voter registration period opens tomorrow.
Thus, the Court must promptly act to maintain the status quo in this case and to insure that the

Plaintiffs do not suffer irreparable injury.
I A. Ohio Statutory Law Issue

Before continuing to any potential conflicts with federal law, this Court will first resolve the

parties’ conflicting interpretations of the Ohio absentee voting scheme.

Ohio Revised Code section 3509.02 states that, “[alny qualified elector may vote by absent
voter’s ballots at an election.” O.R.C. § 3509.02(A) (emphasis added). The Ohio Constitution says
that, when an individual “has been registered to vote for thirty days, [that individual] has the

qualifications of an elector.” OH Const. Art. V's. 1.

Ohio Revised Code section 3501.01(N) defines a qualified elector as “a person having the
qualifications provided by law to be entitled to vote.” Section 3503.01 gives a definition of qualified

voter that mimics the definition provided in Ohio’s constitution, stating that,

Every citizen ofthe United States who is of the age of eighteen years or over and who
has been a resident of the state thirty days immediately preceding the election at which
the citizen offers to vote, is a resident of the county and precint in which the citizen
offers to vote, and has been registered to vote for thirty days, has the qualifications
of an elector and may vote at all elections in the precinct in which the citizen resides.

O.R.C. §3505.01.
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The above statutes and the Ohio Constitution state that a registered voter is not a qualified
voter until that registered voter has been registered for 30 days. And again, section 3509.02 states
that “any qualified elector may vote by absent voter’s ballots.” Section 3509.02 does not govern the
request or receipt of the absentee ballot, but rather, establishes a broad class of people that can vote
absentee, i.e., those people that are qualified to vote. This statute only says that a registered voter
must be qualified to vote when voting occurs. The voting does not take place until the election day,
regardless of when the voter mails or hands in the ballot. Millseps v. Thompson, 259 F.3d 353, 545,

546 (6® Cir, 2001).

A separate set of statutes, however, govemns the request and distribution of the absentee
ballots. The legal position of the Madison County Prosecuting Attorney is that, “an absentee ballot
cannot be issued to a person who is not a qualified elector.” Letter of Stephen J. Pronai at 3. Section
3509.04 governs the distribution of absentee ballots by the county directors of elections. Section

3509.04 states:

(B) Upon receipt by the director of elections of an application for absent voter's
ballots that contain all of the required information, as provided by sections 3509.03
and 3509.031 and division (G) of section 3503.16 of the Revised Code, he director,
if the director finds that the applicant is a qualified elector, shall deliver to the
applicant in person or mail directly to the applicant by special delivery mail, air mail,
or regular mail, postage prepaid, proper absent voter's ballots.

OR.C. § 3509.04 (emphasis added). The statute clearly requires the director of elections to deliver

an absentee ballot to a registered voter that has demonstrated that she “is a qualified elector.”

But the statute does not say that the director of elections can only deliver an absentee ballot

to a registered voter if the voter is a qualified voter when the request is made. The action of issuing
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an absentee ballot before the registered voter is a qualified elector does not violate any law. Nothing
in the statute prevents a director of elections from the discretionary issuing of the absentee ballots.
The only restriction on an absentee ballot, is that the voter must be a qualified voter at the time of

voting. See O.R.C. § 3509.02.

Where section 3509.04 governs when a director must give an absentee ballot to a registered

voter, section 3509.03 governs the application process for an absentee ballot:

[Alny qualified elector desiring to vote absent voter's ballots at an election shall make
written application for those ballots to the director of elections of the county in which
the elector's voting residence is located. The application need not be in any particular
form but shall contain all of the following:

(G) A statement that the person requesting the ballots is a qualified elector.

O.R.C. § 3509.03. This section, however, by its own terms, only applies to an elector that is a
qualified elector. As noted above, however, a registered voter cannot be a qualified voter until the
voter has been registered for 30 days. This provision only governs the application for an absentee
ballot for those voters that are already qualified when they request an absentee ballot. By its own

terms, this statute does not govern this.

The Madison County Prosecuting Attorney’s interpretation is likely incorrect under Ohio
statutory law. Again, under Ohio law, the “secretary of state is the chiefelection officer of the state,
with such powers and duties relating to the registration of voters and the conduct of elections.”
O.R.C. § 3501.04. The secrctary of state issues “directives . . . to members of the boards [of

elections] as to the proper methods of conducting elections.” O.R.C. § 3501.05(B). The Defendants
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have cited no provision of Ohio law that Directive 2008-63 violates. The Directive was validly issued
pursuant to the Secretary’s authority under Ohio law and must be followed by the county boards of

elections.

A more troubling aspect of this case, and the reasons why this Court 15 considering a TRO
is because the interpretation of the Madison County Beard of Elections not only violates Ohio law,
but conflicts with federal law and additionally has potential constitutional problems with the right to

vote that will be discussed below.

IIIL.B. The Ohio election law is inconsistent with the Voting Rights Act

The Plaintiffs argue that Defendant Madison County will, unless restrained, deny certain
voters their right to vote using an absentee ballot. Plaintiffs say this denial violates federal voting law
and the Supremacy Clause of the United States Constitution, Article VI, Clause 2, stops such an
‘interpretation. Crosby v. National Foreign Trade Council, 530 U.S. 363, 372, 120 S.Ct. 2288
(2000) (“A fundamental principle ofthe Constitution is that Congress has the power to preempt state
law. Even without an express provision for preemption, we have found that state law must yield to
a congressional Act in at least two circumstances. When Congress intends federal law to “occupy the
field,” state law in that area is preempted. And even if Congress has not occupied the field, state law

is naturally preempted to the extent of any conflict with a federal statute.”)

The Voting Rights Act of 1970 (“VRA™), 42 U.S.C. §§ 1973aa-1, addresses residence

requirements for voting, and requires that:

[Each state shall provide by law for the registration or other means of qualification
of all duly qualified residents of such State who apply, not later than thirty days
immediately prior to any presidential election, for registration or qualification to vote
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... and each State shall provide by law for the casting of absentee ballots . . . by all
duly qualified residents of such State who may be absent . . . and who have applied
therefor not later than seven days immediately prior to such election and have
returned such ballots . . . not later than the time of closing of the polls in such State
on the day of such election.

§ 1973aa-1(d). The Plaintiffs argue that the Defendant Madison Country’s interpretation ofthe Ohio
clection laws, requiring that a voter be registered for 30 days before being eligible for an absentee
ballot, would violate this provision. Prohibiting a duly qualified resident who registered to vote 30
days before the election from requesting or submitting an absentee ballot would violate the VRA’s

mandate that ol duly qualified residents be allowed to cast an absentee ballot.

Defendant Madison County responds that the VRA limits the guarantee of an absentee ballot
to those who “shall have complied with the requirements prescribed by the law of such State or
political subdivision providing for the casting of absentee ballots in such election.” § 1973aa-1(c).
Therefore, the argument continues, the State does not infringe the right to vote merely by imposing
restrictions upon absentee voting, Accordingly, the Defendant Madison County says that Ohio
clection law can limit the class of qualified electors to those who have been registered to vote for 30

days, O.R.C. § 3505.01, without violating the VRA.

However, the two provisions of the VRA, §§1973aa-1(c)-(d), must be read m concert. The
first enables states to apply some requirements for the casting of absentee ballots. But these
additional requirements cannot serve to circumvent the next provision, related to the timing of
applications.? That provision also requires “cach State shall provide for the casting ofabsentee ballots

f] by all duly qualified residents of such State {] who have applied therefor not later than seven days

$The Plaintiffs raise this argument with respect to the National Voter Registration Acf, Doc. 7 at 20-21, but
the reasoning applies with equal force in relation to the Voting Rights Act.
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immediately prior to such election and have returned such ballots to the appropriate election official

of such State not fater than the time of closing of the polls in such State on the day of such election.”
Simply described, federal law requires Chio to provide absentee ballots to electors who request such

ballots at least seven days before the election and who will be qualified electors on election day.

If a State could define a “duly qualified” resident based on any duration of residence or
registration, it could render the VRA’s provision on the timing of applications hollow. There would
then be no purpose to § 1733aa-1(d) and its rules on timing, except to establish minimums (i.e. to
state that no resident who applied to register fess than 30 days before an election should be allowed,
or that no resident who applied to cast an absentee ballot less than seven days before an election
should be allowed). Such a reading would be inconsistent with the purposes of the VRA, which
intended to enlarge the group of enfranchised citizens. The VRA was not intended to serve as a limit
on the electorate. Therefore, an interpretation of Ohio state law that requires a resident to be

registered to vote for 30 days before seeking an absentee ballot would violate § 1973aa-1(d).

Because the Ohio election laws, as interpreted by Defendant Madison County, would violaie
the federal Voting Rights Act, the Court finds sufficient likelihood that Plaintiffs would succeed on
the merits. Therefore, the Court need not now consider the other federal statutory and constitutional

claims raised by the Plaintiffs.
I1.C. The Remaining TRO Requirements
HIL.C.1. Irreparable Injury
The Plaintiffs have adequately demonstrated an irreparable injury. As noted above, the

Plaintiffs have demonstrated a likelihood of success that the 30 day qualification period conflicts with
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federal statutory law. Therefore, any county board ofelections that imposes this 30 day qualification
period is violating those voting rights guaranteed by 42 U.S.C. § 1971aa-1. Conducting the clection
in violation of federal election law will cause irreparable injury to those registered voters who will be
unable to receive an absentee ballot. The Supreme Court has repeatedly recognized the importance
of the right to vote. See e.g., Wesberry v. Sanders, 376 U.S.1, 17 (1964) (“No right is more precious
in a free country than that of having a voice in the election of those who make the laws under which,

as good citizens, we must live. Alfl other rights are illusory if the right to vote is undermined.”).

Accordingly, this Court holds that the Plaintiffs’ have sufficiently demonstrated an irreparable

harm that will be avoided by granting the TRO.
I1.C.2 Balancing of the Harms

The Defendants have persuasively pointed to the administrative difficulties that may arise if
this Court were to later hold that the Plaintiffs were not entitled to relief on the merits. Such
concerns will be addressed below in examination of the public interest in favor of the TRO. The
Defendants, however, have pointed to no immediate harm that they will suffer if this Court were to

grant the TRO.
IIT.C. 3. Public Interest

Assessing whether the TRO would otherwise serve the public intevest is a difficult question.
Clarity and certainty in voting procedures serves an exceedingly important public interest.
Uncertainty could disrupt the current election. Ifvoters are not clear on the status or validity of their

vote, voters may be chilled from even voting.
Currently only a single Ohio county, the Defendant Madison County, requires a 30 day
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gualification period before a voter can receive an absentee ballot. The Secretary of State issued
Directive 2008-63 on August 13, 2008. Voter expectations will be in line with that Directive. The
TRO sought by the Plaintiffs seeks to ensure that absentee voting is conducted uniformly around the
state, and asks this Court to require a single county to follow the absentee procedures that every

other county m the state will be following.

Only Plaintiffs’s motion for a temporary restraining order stands ripe for decision. A hearing
upon Plaintiffs’ application for a preliminary injunction will follow. If Plaintiffs lose their motion for
preliminary injunction, absentee ballots improperly received could be identified, removed and the
electors could be told that their ballot had not been accepted and another ballot would need be
submitted. In contrast, if the Madison County Board of Elections refuses to allow absentee voting,
no easy remedy exists for those electors who, for one reason or another, are unable to vote in person
on election day. Described otherwise, greater potential harm accompanies a denial of the right of
recent registrants to vote with absentee ballots than will likely result if such ballots are allowed even

if'it is later determined that such voting should not have occurred.

These question, among other, demonstrate the possibility of a massive administrative

nightmare for the State of Ohio in the coming election.

Secretary of State Brunner’s Directive 2008-91 specifically notes that Ohio law has a
procedure for challenging an absentee ballot. Directive 2008-91. Section 3503.24 generally allows
any “qualified elector” to “challenge . . . the right to vote of any registered elector.” O.R.C. §
3503.24. The Directive orders that “must be heard and adjudicated by boards of elections before

Election Day,” Directive 2008-91, although a possibility exists that even with all reasonable effort
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county boards of elections will not meet this deadline.

As to the segregation of those absentee ballots that are the subject of this case, Directive
2008-91 requires county boards of elections to “provide optical scan paper absentee ballots with
identification envelopes to voters who both register and vote on the same day . . . during the overlap

period.”

The statutory challenge procedure and the several Directives mentioned above address some

but not all of the adminisirative concerns.

These administrative concerns are troubling. The Defendants, however, have not identified
any public interest inherent in the 30 day qualification period that will be harmed by granting the
TRO.. The Defendants have not identified any other public enshrined within the 30 day registration
period other than the prevention of voter fraud. But Directive 2008-63 has already built in some
protection against this fraud. The county boards of elections are directive to develop procedures to
issue an absentee ballot after registration “reserving the right to delay registration and immediate
absentee voting if a board is not satisfied as to validity of the application and the applicant’s

Qualiﬁcations.” Directive 2008-63.
The Plaintiffs have sufficiently demonstrated that the public interest favors granting the TRO.
IV. Conclusion

One county has decided to apply election procedures different than every other county in
Ohio, and in contravention of a Directive issued by the Ohio Secretary of State. The voting
procedure proposed by this single county likely violates federal statutory law that was enacted to

protect the right to vote. Clarity and certainty in the voting process will be furthered by granting the

_21-
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TRO. While potential administrative problems may arise if this Court ultimately later deternmnes that
the Plaintiffs were not entitled to relief on the merits, those concerns are not sufficiently immediate
enough to trump the public’s interest in uniform election procedures that comply with federal law.
This Court issues a temporary restraining order compelling the Madison County Board of Elections

to comply with Directive 2008-63.

1T IS SO ORDERED.

Dated: September 29, 2008 s/ James S. Gwin
JAMES S. GWIN
UNITED STATES DISTRICT JUDGE

.22..
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JENNIFER BRUNNER
OHIO SECRETARY OF STATE

180 EAST BROAD STREET, 168TH FLOOR
CoruMaus, Oio 43215 USA

Tt 1-B77-767-6446 Faz: 1-514-844-0649
WWIW. SOS. STATE.ON. U5

ADVISORY 2008-24
September 23, 2008

To:  ALL COUNTY BOARDS OF ELECTIONS
Re:  Observers During In-Person Absentee Voting

This office has received requests from boards of elections, political parties, advocacy groups and
advecates seeking clarification on whether Ohio:law provides for election observers curing the
g5-day period for in-person absentee voting at board of elections offices or other designated
sites,

Upen review of the relevant provisions of the Ohic Revised Code, it appears that the Ohio
General Assembly has not provided for election observers during the 35-day perod for in-
person absentee voting at boards of elections’ offices or ather designated sites, As indicated in
Directive 2008-29, there are five distinet points during an election at which the General
Assemnbly has provided for the presence of election observers in the Revised Code:

¢ During the processing and counting of absenit voters” ballots, and military and
overseas ballots (R.C. 3509.022, R.C.3509.06, R. C. 2505.21, and R.C. 3511.11);

e On Flection Day 4t pr ecinets ot at the boards of elections (R.C. 3505.21);

s During the processing of provisional ballots (R.C. 3505.183(D} and R.C. 3505.21);

o During the official canvass (R.C. 3505.32(B) and R.C. 3505.21; and

s During any recount (R.C. 3515.03).

The principal statute on election observers, R.C. 3505.21; appears only to address observers on
Election Day. This limitation is reinforeed by its placement in Chapter 3505, a chapter devoted
to Election Day issues, as well ag the fact that the General Asseinbly saw it nécéssary to include
separate provisions for cbservers with respect to the processing and counting of absentee and
provisional ballots, the official canvass, and recounts. Additionally, R.C. 3500. 06(E), the most
specific statiite for observers relating to absentee voting, provides:

Observers may De appointed under section 3505.21 of the Revised Code to
witness the examinaiion and opening of identification envelopes and the
counting of absent voters” ballots under this section.
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The rules of stahitory construction mandate that I presume that legislative silence or inaction is
deliberate; if the General Assembly had intended to allow for observers during in-person
absentee voting, it could have included such a provision in R.C. §§ 3509.04 and/or 3509.05, the
statutes governing the delivery of absentee ballots to electors and the procedures for voting
absentee ballots. Alternatively, when the General Assembly amended R.C. 3505.21 as part of
Am. Sub H.B. 3 in 2006 — at the same time it first allowed for “no fault” in-person absentee
voting during the 35-day period prior to Election Day ~ it could have amended 3505.21 to clearly
apply to the in-person absentee voting period as well as Election Day. However, it did not.
Instead, the General Assembly amended the provisions of R.C. 3505.21 (principal statute on
election observers) and R.C. 3509.06 (counting of absent voters’ ballots), without providing for
the presence of observers during the 35-day period of in-person absentee voting before an
election (other than during the processing and counting of absentee ballots).

In sum, the General Assembly has not specifically provided for election observers during the 35-
day in-person absentee voting period immediately preceding Election Day. Additionally, the
General Assembly appears to have intended to foreclose such observers during that time by
limiting the expressly provided-for presence of observers, with respect to absentee voting, to the
processing and counting of absentee ballots. For all of these reasons, I am advising Ohio’s
boards of elections that they are not required to allow election observers during the 35-day in-
person absentee voting period immediately preceding Election Day.:

Individual boards may receive requests that they exercise their discretion to allow opportunities
for observers to be present at board offices or satellite locations during hours when in-person
absentee voting takes place. The allowance of these requests may result in court challenges
based on disparate treatment between counties. If all boards operate consistently in following
the advice contained in this advisory, which is issued pursuant to R.C. 3501.05(B), any litigation
regarding this advisory would necessarily be centered on the secretary of state rather than
individual boards, allowing boards to proceed with election preparation unhindered by
litigation. In addition, no statute provides deadlines for filing requests to be observers or
conduct of observers during periods of in-person absentee voting, leaving a board open to
challenge on rules established for such observers by that individual board.

Finally, boards are advised and reminded that the Ohio Supreme Court has held that when a
statute is open to two equally reasonable but differing interpretations, it is the court’s duty to
defer to the secretary of state’s interpretation. Therefore, an opinion of a county prosecutor
contrary to this advisory is subordinate to the advice and interpretation of law contained in this
advisory or any other interpretation by the Secretary. See, Whitman v. Hamilton County Bd. Of
Elections, 97 Ohio St. 3d 216, 2002-Ohio-5923.

! Please remember that Directive 2008-67, allowing for the processing of absentee ballots prior to

election day in some cages, and R.C. 3509.06(E), quoted above, do require that boards of elections
must allow duly appointed observers to observe the processing of absentee ballots, even when that
aeeurs prior to election day. However, such observers shall, according to law, be limited to observing
the processing of absentee ballots, and are not specifically authorized to observe in-person absentee
voting unless those processes oceur in the same area.
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H you have any questions, please feel free to contact your assigned elections counsel by email or
at {614) 466-2585.

Sincerely,

Jennifer Brunner
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
Ohio Republican Party, et al.,
Plaintiffs,
-V- Case No.: 2:08-cv-00913
Judge Smith
Magistrate Judge King
Jennifer Brunner,
Defendant.
OQPINION AND ORDER

This matter is before the Court on Plaintiffs’ Motion for Temporary Restraining Order
and Preliminary Injunction (Doc. 3). The time sensitive nature of this matter required an
immediate hearing which was held on September 29, 2008. The Court heard arguments from
both parties and has reviewed amicus briefs filed iﬁ this case. For the reasons that follow,
Plaintiffs® Motion for a Temporary Restraining Order is GRANTED IN PART.

.  BACKGROUND

Plaintiff, the Ohio Republican Party, is a political committee comprised of several
million qualified clectors across the state. Plaintiff, Larry Wolpert, is a qualified elector, a
member of the Ohio Republican Party, and currently serves as the Representative to the General
Assembly from the 23™ District. Defendant Jennifer Brunner is the duly elected Ohio Secretary
of State. Pursuant to Ohio Revised Code § 3501.05, the Secretary of State shall “(B) Issue
instructions by directives and advisories in accordance with section 3501.053 of the Revised

Code to members of the boards as to the proper methods of conducting elections . . ; (C) Prepare
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rules and instructions for the conduct of elections . . .; (F) Prescribe the form of registration
cards, blanks and records; [and] (M) Compel the observance of election officers in the several
counties of the requirements of the election laws . .. .” See also O.R.C. § 3501.053(}\).

On August 13, 2008, Defendant issued Directive 2008-63. The Directive includes three
main instructions. First, it order all Ohio county boards of elections to “expedite the processing
of voter registrations received during the week immediately preceding the voter registration
deadline for the 2008 general election. . ..” Second, the Directive instructs the county boards of
elections that “there are several days before the 2008 general election during which a person may
appear at the board of elections office and simultaneously submit for that election applications to
register to vote or to update an existing registration and to request an absentee ballot.” Finally,
the Directive requires the county boards of elections “to develop procedures to immediately
register the applicant and issue an absentee ballot to the newly registered elector of the county at
the time of registration, reserving the right to delay registration and immediate absentee voting if
a board is not satisfied as to validity of the application and the applicant’s qualifications.”

Several county boards of elections soﬁght legal opinions from their respective
Prosecuting Attorneys to determine whether Directive 2008-63 facially violated Ohio’s Revised
Code. The Prosecuting Attorneys for Holmes, Miami, and Madison counties informed their
respective election boards that Directive 2008-63 violated Ohio law and should not be followed.

On September 11, 2008, after the above legal opinions were issued, Defendant issued
Directive 2008-92. In that Directive, the Secretary of State reiterated that the county boards of
elections are required “to follow this and all previous directives . . . unless subsequently and

specifically superseded, revoked, or replaced by a subsequent directive of the Secretary of State.
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... The next day, September 12, 2008, two Ohio electors, Rhonda L. Colvin and C. Douglas
Moody, filed a petition for Writ of Mandamus in the Ohio Supreme Court seeking rescission of
Directive 2008-63. The petition asserted only state law claims and is currently pending before
the Ohio Supreme Court.

On September 23, 2008, the Secretary of State issued Advisory 2008-24, which advised
county boards of elections that they are “not required to allow election observers during the 35-
day in-person absentee voting period immediately preceding Election Day.”

Under Ohio law, Ohio Revised Code § 3509.02(A) provides that [a]ny qualified elector
may vote by absent voter’s ballot at an election.” Except in the case of circumstances not
relevant here, “any qualified elector desiring to vote absent voter’s ballots at an election shall
make written application for those ballots to the director of elections of the county in which the
elector’s voting residence is located. The application . . . shall contain . . . infer alia “(G) A
statement that the person requesting the ballot is a qualified elector . . ..” O.R.C. §3509.03(G).
Voters are entitled to request absentee ballots as carly as January 1* in the year in which an
election is to take place. O.R.C. § 3509.03. “Qualified elector” is defined as a “person having
the qualifications provided by law to be entitled to vote.” O.R.C. § 3501.01(N). The
qualifications to be entitled to vote as set forth in Ohio Revised Code section 3503.01 provides:
“Te]very citizen of the United States who is of the age of eighteen years or over and who has
been a resident of the state thirty days immediately preceding the election at which the citizen
offers to vote, is a resident of the county and precinet in which the citizen offers to vote, and has
been registered to vote for thirty days, has the qualifications of an elector and may vote at all

elections in the precinct in which the citizen resides.”
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Pursuant to Ohio Revised Code section 3509.04(B), an election officer may not deliver
an absent voter’s ballot to a person who has not provided the aforementioned information as
required by Ohio Revised Code section 3509.03, including a statement that he or she is a
“qualified elector.” Ohio’s current Application for Absent Voter’s Ballot includes the following
declaration: “T hereby declare, under penalty of election falsification, | am a qualified voter and
the statements above are true to the best of my knowledge and belief. Tunderstand that if I do
not provide the requested information, my application cannot be processed.” Further, the
Application form states “[w]hoever commits election falsification is guilty of a felony of the fifth
degree.”

The period for absentee voting, either in person or by mail, opens on September 30, 2008,
thirty-five days before the election. O.R.C. § 3509.01. The voter registration deadline under
Ohio law is thirty days before the election. O.R.C. § 3503.06. Because this date falls on a
Sunday, the actual registration deadline in this year’s general election is October 6, 2008. See
Ohio Secretary of State Directive 2008-91.

On September 26, 2008, Plaintiffs initiated this lawsuit asserting Directive 2008-63
violates: (1} Article 11, Section I, Clause 2 of the United States Constitution; (2) the Help
American Vote Act (“"HAVA™); (3) the National Voter Registration Act (“NVRA”); (4) the
Voting Righis Acts; and (5) the equal protection clauses of the Fifth and Fourteenth
Amendments to the United States Constitution. Plaintiffs request a temporary restraining order
and preliminary injunction directing Defendant to rescind Directive 2008-63, or to direct
Defendant to order that all ballots cast pursuant to that Directive be provisional ballots, or direct

Defendant to rescind Advisory 2008-24, and ordering Defendant to issue new legal guidance that
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conforms to Ohio Revised Code.
11. STANDARD OF REVIEW

Plaintiffs moves this Court for a temporary restraining order and preliminary injunction
pursuant to Rule 65(b) of the Federal Rules of Civil Procedure. Rule 65(b) permits a party to
seek injunctive relief to prevent immediate and irreparable injury. A temporary restraining order
is an extraordinary remedy whose purpose is to preserve the status quo. The factors considéred
in granting a temporary restraining order or a preliminary injunction are similar in nature. In the
Sixth Circuit, it is well-settled that the following factors are to be considered in determining

whether a temporary restraining order is necessary:

(1) Whether the movant has shown a strong or substantial likelihood or

probability of success on the merits; (2) Whether the movant has shown

irreparable injury; (3) Whether the issuance of a preliminary injunction [TRO]

would cause substantial harm to others; and (4) Whether the public interest would

be served by granting injunctive relief.
Leary v. Daeschner, 228 F.3d 729, 736 (6" Cir. 2000) (citing McPherson v. Michigan High Sch.
Athletic Ass'n, 119 F.3d 453, 459 (6™ Cir. 1997) ( en banc ), quoting Sandison v. Michigan High
Sch. Athletic Ass’n, 64 F.3d 1026, 1030 (6™ Cir.1995)). These four considerations are not
required elements of a conjunctive test but are rather factors to be balanced. Michigan Bell Tel.
Co. v, Engler, 257 F.3d 587, 592 (6" Cir. 2001) (no single factor is determinative.);
Monongahela Power Co. v. Schriber, 322 F.Supp.2d 902, 918 (S.D. Ohio 2004).

The decision whether or not to issue a preliminary injunction falls within the sound
discretion of the district court. See Friendship Materials, Inc. v. Michigan Brick, Inc., 679 I 2d

100, 102 (6™ Cir. 1982). “The purpose of a preliminary injunction is always to prevent

irreparable injury so as to preserve the court's ability to render a meaningful decision on the

_5-
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merits.” United Food & Commercial Workers Union, Local 1099 v. Southwest Ohio Reg’l
Transit Auth., 163 F.3d. 341, 348 (6™ Cir. 1998) (citing Stenbergv. Cheker Oil Co., 573 F.2d
921, 925 (6™ Cir.1978)).
III.  DISCUSSION

Today, after this Court conducted oral arguments on the merits of this case, the Supreme
Court of Ohio has issued a ruling in State ex rel. Colvin v. Brunner, case no. 2008-Ohio-4969
denying the plaintiffs’ writ and essentially holding that the Ohio Secretary of State haé correctly
instructed the county boards of elections in her 2008-63 Directive. (09/29/2008 Case
Announcement #2). Ohio law thus requires that a qualified citizen must be registered to vote for
30 days as of the date of the election at which the citizen offers to vote in order to be a qualified
elector and is entitled to apply for and vote an absentee ballot at the election, and the citizen need
not be registered for 30 days before applying for, receiving, or completing an absentee ballot.
Therefore, as a result of the Ohio Supreme Court’s ruling in State ex rel. Colvir v. Brunner, this
Court will abstain from ruling on the validity of Directive 2008-63.

The Ohio Supreme Court did not, however, pass on the propriety of Advisory 2008-24.
This matter is therefore still pending before this Court. Advisory 2008-24 advised county boards
of elections that they are “not required to allow election observers during the 35-day in-person
absentee voting period immediately preceding Election Day.”

The Court finds that the effect of Directive 2008-63 is that a polling place is essentially
created, thus it is the Court’s opinion that Ohio Revised Code Section 3503.21 is applicable.
That provision provides in pertinent part:

At any primary, special or general election, any political party supporting
candidates to be voted upon at such election . . . may appoint to the board of

-6~
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elections or to any of the precincts in the county or city one person, a qualified

elector, who shall serve as observer for such party or such candidates during the

casting and counting of ballots; provided that separate observers may be

appointed to serve during the casting and during the counting of the ballots.

The purpose of this statute is as set forth in Summit County Democratic Central amf
Executive Committee v. Blackwell, 388 F.3d 547 (6" Cir. 2004), and is to allow every registered
voter to vote freely. Further, allowing observers at polling places will serve the important state
interests of deterring and detecting voter fraud, deterring voter intimidation and safeguarding
voter confidence.

As noted earlier, the practical effect of Directive 2008-63 will be that the locations that
facilitate same-day registration, application for absent voter’s ballot and ballot casting will be
essentially turned into polling places. By way of illustration, in Franklin County the
contemplated proposal involves busing large groups of people into Vet’s Memorial, walking
them through one line to register and then simultaneously walking them into another line to
apply for an absent voter’s ballot, get the ballot and vote it. It is not inconceivable that the
parties responsible for busing these individuals to Vet’s would encourage the prqspective voters
to vote absentee and then “assist” the voter in filling out the ballot. Thus, the Court finds that the
same interests uﬁderpinning the provision for observers at polling places apply equally here.
These observers would at the very least serve the important State interest of safeguarding voter
confidence in the integrity and legitimacy of representative government. And, at the most, the
presence of observers would provide minimal safeguards to deter or detect fraud and voter
intimidation that could all too easily occur under these circumstances.

The Court finds that this matter must be resolved quickly as the absentee ballots will be

ready tomorrow and the process of allowing simultaneous registration to vote, requesting an

-7-
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absentee ballot and casting that ballot will begin tomorrow. The Plaintiffs represent millions of
qualified electors across the state of Ohio whose confidence in the electoral process will be -
undermined if observers are not permitted. Plaintiffs have therefore demonstrated sufficient
irreparable harm to justify the issuance of a temporary restraining order.

Moreover, there will be no harm to others if the temporary restraining order is issued.
All individuals who seek to register to vote may still do so. Further, those who wish to request
an absentee ballot and cast it may do so, and therefore the individual’s right to vote has not been
burdened in any way. However, if observers were not permitted, there would be tremendous risk
of harm to the general public as voter fraud and intimidation are possible, leading to the
undermining of voter confidence as a whole. Accordingly, the Court finds that in this case, the
public interest is best served by granting the temporary restraining order to protect the integrity
of the election process.

Hxamining the four temporary restraining order and preliminary injunction factors
together, the Court concludes that the issuance of a temporary restraining order is necessary in
this case. Accordingly, Advisory 2008-24 has no effect and cannot be enforced to prevent
observers from attending such locations that facilitate same-day registration, application for

absent voter’s ballot and ballot casting.

The Clerk shall remove Document 3 from the Court’s pending motions’ list.

IT IS SO ORDERED.
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/s/ George C. Smith
GEORGE C. SMITH, JUDGE
UNITED STATES DISTRICT COURT




