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4. S.B. 205 and S.B. 216 — Additional Identifying Requirements

With respect to the additional identifying requirements imposed by S.B.
205 and S.B. 216, the Court finds that there is little to no evidence of a
discriminatory burden on African Americans. The burden of having to list one’s
address or birth date is imposed on all voters and may be relatively more severe
on voters with low literacy or English proficiency. While there is some evidence
that African Americans in Ohio generally fare worse than whites in Ohio in
standardized testing scores, high school drop-out rates, and higher education
attainment, the Court is unwilling to find that lower standardized test scores or
education levels equate to an adult voter’s inability to provide one’s birth date or
address. Moreover, as also noted above, the evidence regarding absentee and
provisional ballot rejection rates by race is entitled to little weight. Thus, Plaintiffs
have not shown that these provisions result in African Americans having less of
an opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice. Accordingly, they have
failed to show a discriminatory burden.

5. S.B. 216 — Other Provisional Ballot Requirements

Plaintiffs’ claim based on S.B. 216 (other provisional ballot requirements)
also fails. Although the Court found S.B. 216 imposes a minimal burden on
African Americans, the Court found that the burden is on those for whom the
eighth, ninth, or tenth day after Election Day is the most convenient or only time

for them to cure their ballots. As noted above, the evidence that African
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Americans make up a disproportionate share of provisional voters and will thus
be more significantly burdened than other members of the electorate by this
reduction is entitled to little weight. Likewise, there is littie to no evidence that
African Americans will be disproportionately impacted by the prohibition on poll
worker assistance, as the Court declined to find that evidence of lower education
attainment equates to evidence of lower literacy and English proficiency that
would lead to a burden caused by having to fill out a provisional ballot affirmation
form oneself.

Further, even if African Americans are disproportionately affected by these
provisions, there are still seven days within which voters can cure their failure to
provide identification, and they can still fill out the provisional ballot affirmation
form without poll worker assistance. Therefore, the Court simply cannot find that
the reduction in the cure period or prohibition on poll worker assistance will result
in African Americans having less of an opportunity to participate in the political
process and to elect representatives of their choice. As such, the Court finds
S.B. 216 (other provisional ballot requirements) does not create a discriminatory
burden.

In sum, the Court finds that of the challenged provisions, only S.B. 238
imposes a discriminatory burden on African Americans for § 2 purposes.

B. Causal Link
The Court next considers whether the discriminatory burden imposed by

S.B. 238 is in part caused by or linked to social and historical conditions that
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have or currently produce discrimination against African Americans. In doing so,

the Court looks to the totality of the circumstances and considers whether the

Senate Factors have been met in this case. The Court concludes the following

with respect to the Senate Factors:

1. The extent of any history of official discrimination in the state or political
subdivision that touched the right of the members of the minority group
to register, to vote, or otherwise to participate in the democratic
process.

Plaintiffs have provided evidence that Ohio had facially discriminatory

voting laws between 1802 and 1923. PX 109 at 34-35 (Timberlake Rep.).

2. The extent to which voting in the elections of the state or political
subdivision is racially polarized.

Plaintiffs have provided some evidence that Ohio elections are racially
polarized. As the Court has found, African Americans in Ohio consistently vote
overwhelmingly for Democrats. /d. at 39-41.

3. The extent to which the state or political subdivision has used unusually
large election districts, majority vote requirements, anti-single shot
provisions, or other voting practices or procedures that may enhance
the opportunity for discrimination against the minority group.

Plaintiffs have provided evidence that the state of Ohio has used voting
practices or procedures that enhance the opportunity for discrimination against
African Americans. Ohio’s implementation of permissive voter challenges
enhances the opportunity for discrimination against minorities. The evidence

demonstrates that various groups have used Ohio’s voter-challenge law to target

minorities. For example, in 2004, Ohio Republicans had a plan to put 3,600
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challengers inside precincts serving mostly African American voters and to object
to the voter eligibility of about 23,000 legally registered Ohio voters. PX 107 at
17 (Minnite Rep.). In 2012, groups affiliated with the Tea Party’s True the Vote,
which was banned from Columbus and other locations, were granted permission
to serve as poll watchers in various precincts in Ohio. PX 109 at 36 (Timberlake
Rep.). The majority of those poll watchers appeared to disparately target African
Americans. /d.”

The Court credits Dr. Timberlake’s opinion that the use of poll watchers to
target African Americans, in conjunction with Ohio’s history of official voting
exclusion and the other discriminatory burdens African Americans face,
enhances the opportunity for confusion and intimidation among minority voters.
Id. The Court’s conclusion that Ohio’s implementation of poll watchers satisfies
this factor is buttressed by the identical findings of another judge of this Court
and the Sixth Circuit. See N.A.A.C.P. v. Husted I, 768 F.3d at 557 (“More
recently, Ohio has implemented ‘voting practices that suppress minority political
participation,’ such as poll watchers and voter ID laws-practices that fall within
the ambit of Senate factor three.”); N.A.A.C.P. v. Husted |, 43 F. Supp. 3d at 833
(citing the use of poll watchers in 2012 as evidence of the third Senate Factor).

4. If there is a candidate slating process, whether the members of the
minority group have been denied access to that process.

Plaintiffs have offered no evidence with respect to this factor.

2% The Court is generally aware that both major parties and others historically have used
poll watchers.
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5. The extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as
education, employment and health, which hinder their ability to
participate effectively in the political process.

Plaintiffs have adduced evidence indicating that African Americans in the
state of Ohio bear the effects of discrimination in areas such as employment and
education. See supra pp. 39—41. In addition, they are more likely to be transient
than whites and are more likely than whites to rely on public transportation. The
Court finds this discrimination hinders African Americans’ ability to participate

effectively in the political process. See PX 109 at 31-33 (Timberlake Rep.).

6. Whether political campaigns have been characterized by overt or subtle
racial appeals.

There is some evidence of racial appeals in state and national political
campaigns. Dr. Timberlake opines that recent presidential elections have been
characterized by overt and subtle racial appeals. See PX 109 at 42 (Timberlake
Rep.). Defendants’ expert, Dr. Hood, minimizes the facts that Dr. Timberlake
relied upon in forming that opinion. Dr. Hood argues those facts do not show that
Ohio’s political campaigns have been characterized by overt or subtle racial
appeals because Dr. Timberlake relies on only five instances which are not
strongly connected to a particular candidate or campaign. In order to evaluate
his opinion, the Court has reviewed the facts Dr. Timberlake relied upon.

The Court concludes that the facts show that Ohio’s two most recent
presidential elections—the first two in which an African American was a major-

party candidate for president—were characterized by racial appeals. However,
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Dr. Timberlake has not shown that Ohio has a history of political campaigns
characterized by racial appeals or that such racial appeals have become the
norm. Accordingly, the Court finds there is some evidence of racial appeals in
political campaigns in Chio, but this factor does not strongly support Plaintiffs’ § 2
claim.

7. The extent to which members of minority groups have been elected to
public office in the jurisdiction.

This factor is neutral. There has never been an African American
Governor, Attorney General, or State Auditor in Ohio, none of the current Ohio
Supreme Court justices are African American, and only one of the eleven elected
State Board of Education members is African American. PX 109 at 46
(Timberlake Rep.). On the other hand, the evidence shows that Ohio has made
strides with respect to minority representation in public office, and African
American representation in the United States House of Representatives, the
Ohio General Assembly, and Columbus, Cleveland, and Cincinnati city councils
is comparable to the African American share of the VAP. See DX 18 at 7-8
(Hood Reb.). Accordingly, this factor is neutral.

8. Whether there is a significant lack of responsiveness on the part of
elected officials to the particularized needs of the members of the
minority group.

Plaintiffs have not shown a significant lack of responsiveness on the part of

elected officials to the particularized needs of African Americans. Plaintiffs argue

that the process surrounding the enactment of S.B. 238 shows that Ohio elected
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officials have been unresponsive to the needs of minorities. Essentially, Plaintiffs

reiterate their argument that the legislature was aware that repealing Golden

Week would disproportionately harm African Americans and enacted S.B. 238

anyway, without even debating an amendment that would have required the

Secretary to assess the racial impact it would have. Such evidence, while

suggesting indifference by members of the legislature to the concerns of their

colleagues, does not establish that, generally, elected officials in the State of

Ohio are significantly unresponsive to the particularized needs of the members of

the minority group.

9. Whether the policy underlying the state or political subdivision’s use of
such voting qualification, prerequisite to voting, or standard, practice or
procedure is tenuous.

The Court has found that the justifications offered in support of the
elimination of Golden Week were either not supported by evidence or did not
withstand logical scrutiny.

Thus, the Court has found that Plaintiffs established five of the nine Senate
Factors: Senate Factors one, two, three, five, and nine.*® Particularly relevant to
this analysis are factors five and nine. The Court now turns to an analysis of the
second element of a VRA § 2 claim with respect to S.B. 238.

These factors show that the burdens imposed by S.B. 238 are at least in

part caused by the social and historical conditions that have produced

% There is also some evidence with respect to factors six and eight but not enough to
make those factors weigh strongly in Plaintiffs’ favor.
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discrimination against African Americans. Factor five shows that discrimination
in employment and education already hinders African Americans’ ability fo
participate effectively in the political process. The burdens to voting that are
imposed disproportionately on African Americans by the elimination of Golden
Week are caused in part by this existing discrimination in employment and
education. As Dr. Timberlake explains, African Americans are less likely to own
a vehicle and therefore must rely on public transportation to vote in person. PX
109 at 31 (Timberlake Rep.). They are less likely to have the flexibility to take
time off of work to vote in person. fd. at 32. They are less likely to be able 1o
arrange for childcare in order to vote. Id. Voting in person costs the voter the
money and time 10 get to and from the polling place, and it therefore is more
difficult for African Americans than whites to have the resources and ability to
take leave from work in order to make two separate trips to register and vote if
Golden Week is eliminated or to find a day on which they can vote if the period
for EIP is shortened. /d.; see aiso supra, p. 3841.

Further, factor nine shows that S.B. 238 was passed based upon tenuous
justifications.

Having considered all of the Senate Factors and the totality of the
circumstances, the Court agrees with the reasoning in N.A.A.C.P. v. Husted [ and
N.A.A.C.P. v. Husted Il and concludes that S.B. 238 interacts with the historical
and social conditions facing African Americans in Ohio to reduce their opportunity

to participate in Ohio’s political process relative to other groups of voters and that
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Plaintiffs have succeeded on a § 2 claim. N.A.A.C.P. v. Husted I, 768 F.3d at
55657 (“African Americans’ lower-socioeconomic status in turn plays a key role
in explaining why the disproportionate impact of SB 238 and Directive 2014-17
burdens African Americans’ voting opportunities.”); N.A.A.C.P. v. Husted |, 43 F.
Supp. 3d at 849-50 (finding the plaintiffs showed a strong likelihood of success
on their § 2 claim).*

As the Court finds that the remaining challenged provisions do not impose
a discriminatory burden on African Americans, the Court need not consider
whether they cumulatively violate the VRA.

IX. Fourteenth and Fifteenth Amendment: Invidious Discrimination

Plaintiffs next argue the General Assembly passed the challenged
provisions, at least in part, with the intent to discriminate against African
Americans, in violation of the Fourteenth and Fifteenth Amendments to the
United States Constitution.

“Under the Equal Protection Clause of the Fourteenth Amendment, courts
apply strict scrutiny to statutes that involve suspect classifications or infringe
upon fundamental rights.” Moore, 293 F.3d at 368.

Here, the challenged provisions are facially neutral with respect to race.
“Where facially neutral legislation is challenged on the grounds that it

discriminates on the basis of race, the enactment will be required to withstand

31 For the reasons explained supra, the record evidence showing that African American
EIP voting did not decrease between 2010 and 2014 does not change this finding.
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strict scrutiny only if the plaintiff can prove that it ‘was motivated by a racial
purpose or object’ or ‘is unexplainable on grounds other than race.” Moore, 293
F.3d at 369 (quoting Hunt v. Cromartie, 526 U.S. 541, 546 (1999)).* “Proving
that a law has a racially disparate impact, without more, is therefore insufficient to
establish a violation of either the Fourteenth or the Fifteenth Amendment.” /d.
(citing Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,
26465 (1977)). A plaintiff need not prove that “the challenged action rested
solely on racially discriminatory purposes . . . [;]” it need only be a motivating
factor in the decision. Arlington Heights, 429 U.S. at 265—66.

“Determining whether invidious discriminatory purpose was a motivating
factor demands a sensitive inquiry into such circumstantial and direct evidence of
intent as may be available.” Arlington Heights, 429 U.S. at 266. The Supreme
Court has identified

five factors that are relevant for determining whether facially
neutral state action was motivated by a racially discriminatory
purpose: (1) the impact of the official action on particular racial
groups, (2) the historical background of the challenged
decision, especially if it reveals numerous actions being taken
for discriminatory purposes, (3) the sequence of events that
preceded the state action, (4) procedural or substantive

departures from the government’s normal procedural process,
and (5) the legislative or administrative history.

32 Claims brought under the Fifteenth Amendment also require proof of discriminatory
intent. Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 481 (1997) (citations omitted).
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Moore, 293 F.3d at 369 (citing Arlington Heights, 429 U.S. at 266-68). “[A]n
invidious discriminatory purpose may often be inferred from the totality of the
relevant facts.” Washington v. Davis, 426 U.S. 229, 242 (1976).%

Here, the first factor weighs in favor of finding a discriminatory intent
with respect to S.B. 238 because that provision has a disparate impact on
African Americans. See supra, pp. 34—48. However, as noted above, a
disparate impact is not alone sufficient to invoke strict scrutiny. Thus, the

Court turns to a consideration of the final four factors to determine whether

3 Defendants dispute the propriety of considering certain legislative history materials
under this five-factor inquiry, arguing that the legislature speaks through its journal.
They specifically object to the admission of videos and transcripts of legislative session
hearings on the challenged provisions. As Plaintiffs correctly contend, however, such
evidence is properly considered as evidence of discriminatory purpose under Arlington
Heights, which explicitly states that legislative history may be highly relevant to the
inquiry, “especially where there are contemporary statements by members of the
decisionmaking body, minutes of its meetings, or reports.” 429 U.S. at 268.
Nevertheless, the extent to which such evidence demonstrates the intent of the entire
legislature in enacting the laws is highly questionable. Indeed,

Inquiries into congressional motives or purposes are a hazardous matter.
When the issue is simply the interpretation of legislation, the Court will
look to statements by legislators for guidance as to the purpose of the
legislature, because the benefit to sound decision-making in this
circumstance is thought sufficient to risk the possibility of misreading
Congress’ purpose. It is entirely a different matter when [courts] are
asked to void a statute that is, under well-settled criteria, constitutional on
its face, on the basis of what fewer than a handful of Congressmen said
about it. What motivates one legislator to make a speech about a statute
is not necessarily what motivates scores of others to enact it, and the
stakes are sufficiently high for [courts] to eschew guesswork.

Veasey v. Abbott, 796 F.3d 487, 501 (5th Cir. 2015) (quoting United States v. O'Brien,
391 U.S. 367, 38384 (1968)), reh’g en banc granted, 815 F.3d 958 (5th Cir 2016)
(evaluating claim of discriminatory purpose under the Arlington-Heights standard).
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Plaintiffs have shown the challenged provisions were motivated in part by
discrimination.>

It requires too much speculation to find that the historical background of
the challenged decisions or the sequence of events preceding the state action
show a racial motivation. Indeed, Plaintiffs seem to argue more that it was
Democratic successes in 2008, rather than racial bias, that prompted the General
Assembly and Secretary Husted to take the challenged actions. Plaintiffs
emphasize that President Obama won the African American vote in Ohio by a
margin of 97-2, Tr. Trans. 200, ECF No. 103 (Trende), and that one expert has
opined that Republicans have a general incentive to disenfranchise non-white
voters, id. at 194. Those facts are insufficient, however, to justify a leap to the
conclusion that the General Assembly passed the challenged provisions or the
Secretary issued the challenged directives partly in order to disenfranchise
minority voters.

Plaintiffs have also failed to show that procedural or substantive
departures from the General Assembly’s normal procedural process indicate a
racially discriminatory purpose. First, although Plaintiffs offer evidence of the
procedure in which S.B. 238 was passed, Plaintiffs offer no such evidence with
respect to the other challenged provisions. See PX 10 at 9 (Sen. Gentile) (S.B.

238 was introduced only eight days before it passed the Senate, and only two

3 Although Plaintiffs assert in their briefing that “the challenged provisions” were
enacted with the intent to discriminate on the basis of race, the evidence offered in
support relates primarily to S.B. 238.
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hearings were held the day before the vote); PX 14 at 59 (Rep. Heard)
(discussion on the bill was cut off in the House on at least one occasion).
Moreover, Plaintiffs offered no evidence of the typical procedural process by
which bills are passed such that the Court is unable to determine whether or how
vastly the passage of S.B. 238 differed from the normal process. Finally,
Plaintiffs offer no evidence linking any procedural or substantive departure to a
racial motivation. “Allegations that the Legislature acted with haste and did not
engage in extensive fact-finding might be a legitimate and even a valid critique of
its behavior, but it does not lead to an inference of racial discrimination.

Similarly, the Legislature’s rejection of amendments . . . is simply the operation of
the democratic process.” Moore, 293 F.3d at 370. There is simply no evidence
to show that S.B. 238—or any of the challenged procedures—were passed in an
unusual manner in order to further a racially discriminatory purpose.

The legislative or administrative history likewise fails to show the
challenged provisions were passed by the General Assembly, as a whole, in part
because of the impact it would have on minorities. There is some evidence the
General Assembly knew some of the provisions would have a disparate impact
on minorities. During floor discussions, several General Assembly members
commented that the challenged statutes would make voting more difficult for
voters generally, and some stated it would make voting more difficult for
minorities specifically. See, e.g., PX 12 at 40-41 (Rep. Reece) (reading

commentaries about the Republican agenda to decrease access to the polls); id.
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at 53 (Rep. Ramos) (In opposition to S.B. 205; “African Americans . . . live in
cities. So when you are disenfranchising city voters, you are in fact
disenfranchising African American . . . voters.”); id. at 60 (stating S.B. 205
“disenfranchises those amongst us who have historically been disenfranchised
the most”); id. at 15 (Sen. Smith) (citing errors for which applications were denied
classifying the errors as “minor paperwork issues” and claiming that S.B. 205 “will
make the problem worse”); PX 18 at 9-10 (Sen. Turner) (“This bill [S.B. 205]
does nothing to advance the cause of expanding and protecting the right to vote
in the great state of Ohio. It does everything, everything, to put up more road
blocks and barriers to protecting the right to vote.”); id. at 18-21 (stating the
same, emphasizing the disenfranchising effect on African American voters and
citing several studies); PX 8 at 26-27 (Sen. Tavares) (expressing discontent with
S.B. 216, citing the change will confuse voters, put the burden on voters, and
disenfranchise “people of color.”); PX 14 at 11-13 (Rep. Clyde) (“[S.B. 216]
makes it harder to vote by requiring voters to provide more unnecessary
information . . . [and] if they leave something off or make a tiny insignificant error,
their vote will be thrown out. They will be disenfranchised.”); PX 18 at 19 (Sen.
Turner) (explaining S.B. 238 will have a disproportionate impact on the African
American community).

This evidence does not, however, carry the day. “A disproportionate effect
does not violate the Equal Protection Clause, even if it was foreseen. The

Supreme Court has instructed that the ‘intent’ in ‘intentional discrimination’
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means more than ‘intent as awareness of consequences.” United States v.
Blewett, 746 F.3d 647, 659 (6th Cir. 2013) (quoting Pers. Adm’r of Mass. v.
Feeney, 442 U.S. 256, 279 (1979)). “A violation arises only when a public official
takes an action ‘because of,’ not merely ‘in spite of,” its adverse effects upon an
identifiable group.” /d. Thus, even though Plaintiffs have introduced evidence
that at least some in the General Assembly were aware the challenged
provisions would disproportionately affect minorities, the Court does not find from
the totality of the circumstances that Plaintiffs have established the challenged
provisions were passed, at least in part, because of the disproportionate harm
the provisions would cause minorities.

Additionally, Plaintiffs have failed to point to any statements by the General
Assembly suggesting a racial motive. Specifically, the Court does not find the
statements by Representatives Dovilla and Brenner indicate a racially
discriminatory purpose. Rather, they discuss a desire to treat urban, suburban,
and rural voters equally. See PX 12 at 5 (Rep. Dovilla) (“Treating voters
consistently throughout the state, whether they are from a rural, suburban or
urban area, is an essential element of protecting each citizen’s equal right to the
ballot box. . .. [T]he bill . . . is consistent with the bipartisan deal struck in
2012 . . . whereby every registered voter in Ohio, not just those residing in one
urban county, received an application.”); PX 12 at 70-72 (Rep. Brenner) (“Every
single voter should be treated equally. . . . “[l]f you are allowing one local board

of elections and it happens to be in an urban county to be able to send out
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absentee ballot request forms with prepaid postage when most of the rural
counties can't afford it, you are definitely disenfranchising the voters in the rural
counties because that isn’t equal.”).

Thus, the Court concludes, based on a consideration of the Arlington
Heights factors, and after considering the totality of the relevant facts, that
Plaintiffs have failed to show a discriminatory purpose.

Without evidence of a discriminatory purpose (and because Plaintiffs do
not argue the challenged provisions are unexplainable on grounds other than
race), Plaintiffs fail to show that the challenged provisions are racially invidious
laws subject to strict scrutiny under the Fourteenth Amendment, and their
Fifteenth Amendment claim also fails.

X. Partisan Fencing: First and Fourteenth Amendments

Plaintiffs argue that the challenged provisions were intended to suppress
Democrats’ votes, in violation of the First and Fourteenth Amendments. In
support, they argue that those Amendments prohibit discrimination on the basis
of partisan affiliation or viewpoint, citing Carrington v. Rash, 380 U.S. 89 (1965)
and Justice Kennedy’s concurrence in Veith v. Jubelirer, 541 U.S. 267 (2004).

In Carrington, the Supreme Court found that a Texas constitutional
provision prohibiting any member of the armed forces who moved his home to
Texas during the course of his military duty from voting in the state violated equal
protection. Carrington, 380 U.S. at 95-96. In evaluating whether the

classifications drawn in the law were “reasonable in light of its purpose,” the
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Court rejected the state’s argument that it had a legitimate interest in preventing
a concentration of military personnel from overwhelming the civilian community
and voting in a manner contrary to that community’s interests. Carrington, 380
U.S. at 93-94. In so doing, the Court noted that the “[flencing out’ from the
franchise a sector of the population because of the way they may vote is
constitutionally impermissible.” /d. at 94.

Courts have since applied Carrington in determining whether state laws
that explicitly disenfranchise a specific group of voters violate Equal Protection.
Specifically, courts have relied on Carrington’s “fencing out’ reasoning in finding
that a state’s interest in having a more committed, knowledgeable electorate is
not a valid justification for such laws. See, e.g., Cipriano v. City of Houma, 395
U.S. 701, 704-06 (1969) (finding unconstitutional a state law that permits only
property taxpayers to vote in certain elections and rejecting the argument that the
law is justified by the interest in limiting the franchise to those who have a special
pecuniary interest in or will be directly affected by the election); Evans v.
Cornman, 398 U.S. 419, 423-25 (1970) (applying heightened scrutiny and
finding an equal protection violation where Maryland prohibited individuals
residing on a federal reservation or enclave within the state from registering to
vote and rejecting the argument that the law is justified by the state’s interest in
ensuring that voters are substantially interested in or affected by electoral
decisions); Dunn v. Blumstein, 405 U.S. 330, 355 (1972) (finding residential

duration requirements for voter registration did not pass heightened scrutiny and
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rejecting the argument that the requirements are justified by the interest in
ensuring that voters share a common interest in matters pertaining to the
community).

Carringfon and its progeny do not, however, appear to create a separate
equal protection cause of action to challenge a facially neutral law that was
allegedly passed with the purpose of fencing out voters of a particular political
affiliation. Moreover, Carrington was decided before Anderson and Burdick,
which appears to be the proper standard under which to evaluate an equal
protection challenge to laws that allegedly burden the right to vote of certain
groups of voters.

Furthermore, Plaintiffs have not made out a First Amendment claim.
Plaintiffs argue nothing about the challenged provisions burdening their rights to
free expression or association under the traditional First Amendment framework
and instead state that there is evidence Defendants intended to suppress the
votes of Democrats. See, e.g., Pls.’ Tr. Br. 69, ECF No. 79. They seem to argue
that the evidence of intentional discrimination against Democrats is sufficient to
state a claim for “partisan fencing” under the First Amendment. In support, they
cite a quotation from Justice Kennedy’s concurrence in Vieth v. Jubelirer, 541
U.S. 267, 314 (2004). The plurality holding in that case is that partisan
gerrymandering claims are justiciable under the Fourteenth Amendment, but
there is no acceptable standard by which to evaluate such claims. /d. at 309-13

(Kennedy, J., concurring). In the course of his concurrence, Justice Kennedy
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stated that future partisan gerrymandering cases may be brought more
appropriately under the First Amendment. /d. at 314.

Plaintiffs have cited no case law that has extended Justice Kennedy’s
statements to the recognition of a new, general First Amendment “partisan
fencing” cause of action (either within or outside of the context of partisan
gerrymandering) that is proven solely by evidence of intent to discriminate based
on political viewpoint. Moreover, interpreting Carrington, above, one court has
noted, “[a] careful reading of the Carrington opinion would seem to reveal that the
term ‘partisan fencing’ does not create an independent cause of action aside
from a typical First Amendment and Equal Protection Clause claim.” Lee v. Va.
State Bd. of Elections, No. 3:15CV357, 2015 WL 9274922, at *9 (E.D. Vir. Dec.
18, 2015). As there is no recognized separate First Amendment claim for
“partisan fencing,” and as Plaintiffs have failed to develop an argument under a
traditional First Amendment analysis, their First Amendment claim fails.

XI. Civil Rights Act of 1964

Plaintiffs aver that S.B. 205’s and S.B. 216’s requirements for casting
absentee and provisional ballots violates § 10101(a)(2)(B) of the CRA, formerly
enumerated as § 1971(a)(2)(B). Plaintiffs concede, however, that the Court is
bound by the Sixth Circuit's holding in McKay v. Thompson, 226 F.3d 752, 756
(6th Cir. 2000), that there is no private right of action under § 10101(a)(2)(B), and
they raise the claim only to preserve it for appeal. Accordingly, Plaintiffs’ CRA

claim fails.
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XIl. Procedural Due Process

Plaintiffs allege that “Ohio’s failure to provide notice and an opportunity to
cure defects on the provisional ballot affirmation form violates voters’ rights to
procedural due process.” Am. Compl. § 206, ECF No. 41. QOut of the 140 pages
of briefing, Plaintiffs’ argument in support of this allegation is contained in a
footnote in their trial brief, is largely conclusory, and does not contain citations to
evidence. Indeed, Plaintiffs did not address their procedural due process claim in
their proposed findings of fact and conclusions of law. The Court therefore finds
that Plaintiffs have waived their procedural due process claim. See Cook v.
Donahoe, No. 3:11-cv—-132, 2013 WL 93663, at *4 (S.D. Ohio Jan. 8, 2013)
(*[l]ssues adverted to in a perfunctory manner, unaccompanied by some effort at
developed argumentation, are deemed waived. It is not sufficient for a party to
mention a possible argument in the most skeletal way, leaving the court to . . .
put flesh on its bones.”) (citation omitted).
XIii. Equal Protection: No Uniform Standard

Plaintiffs aver that S.B. 216 violates equal protection by granting BOEs the
discretion to decide whether to consolidate poll books in multi-precinct voting
locations.

Since the filing of Plaintiffs’ amended complaint, the Secretary has issued
a permanent directive requiring BOEs to consolidate poll books in muilti-precinct

voting locations. See Secretary of State Directive 2015-24, available at
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http://www.sos.state.oh.us/elections/electionsofficials/Rules.aspx. Plaintiffs’
claim is therefore moot.
CONCLUSION

The Court finds that Plaintiffs have succeeded on their equal protection
Anderson/Burdick and VRA claims based on $.B. 238 (Counts | & IV). Plaintiffs
waived their procedural due process claim (Count VI), which is dismissed with
prejudice. Plaintiffs’ equal protection claim regarding the consolidation of poill
books (Count VIi) is dismissed as moot. Defendants are entitled to judgment on
the remainder of Plaintiffs’ claims.

Accordingly, the Court:
A. DECLARES that S.B. 238’s amendments to Ohio Revised Code § 3509.01
reducing the early in-person voting period from thirty-five days before an election
to the period beginning the day following the close of voter registration are
unconstitutional and in violation of Section 2 of the Voting Rights Act of 1965 and
are accordingly unenforceable.
B. PERMANENTLY ENJOINS Defendants from enforcing and implementing S.B.
238’s amendments to Ohio Revised Code § 3509.01 reducing the early in-person
voting period from thirty-five days before an election to the period beginning the

day following the close of voter registration.

ITIS SO ORDERED.
Ll

MICHAEL H. WATSON, JUDGE
UNITED STATES DISTRICT COURT
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