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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

KIRK NIELSEN et al.,

Plaintiffs,
CONSOLIDATED
V. Case No. 4:20-cv-00236-RH-MJF

RON DESANTIS, in his official as
Governor of the State of Florida, et al.,

Defendants.

FIFTY-SEVEN SUPERVISORS OF
ELECTIONS’ SUPPLEMENTAL TRIAL BRIEF

Defendants, fifty-seven Supervisors of Elections, respectfully submit this
supplemental trial brief addressing the Secretary of State’s interim approval of
Democracy Live OmniBallot.! The Supervisors reaffirm, but do not repeat, the
arguments set forth in Part 1V of their Consolidated Response to Plaintiffs’ Trial

Briefs, ECF No. 538.

1 The fifty-seven Supervisors who submit this response are the Supervisors
of Elections of Baker, Bay, Bradford, Brevard, Broward, Calhoun, Charlotte,
Citrus, Clay, Collier, Columbia, DeSoto, Dixie, Duval, Flagler, Franklin, Gadsden,
Gilchrist, Glades, Gulf, Hamilton, Hardee, Hendry, Highlands, Holmes, Indian
River, Jackson, Jefferson, Lafayette, Lake, Lee, Leon, Levy, Liberty, Madison,
Manatee, Marion, Martin, Monroe, Nassau, Okeechobee, Osceola, Palm Beach,
Pasco, Polk, Putnam, Santa Rosa, Seminole, St. Johns, St. Lucie, Sumter,
Suwannee, Taylor, Union, Wakulla, Walton, and Washington Counties.
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INTRODUCTION

To obtain an injunction—preliminary or permanent—the Grubb plaintiffs
must prove, inter alia, that the injunction would not be adverse to the public
interest, and that the injury that threatens them outweighs any damage the
injunction might cause the Supervisors. KH Outdoor, LLC v. City of Trussville,
458 F.3d 1261, 1268 (11th Cir. 2006). The Qualification Test Report that
accompanied the Secretary’s interim approval of OmniBallot, ECF No. 562-2—
both what it says and what it does not say—raises new questions that reinforce the
folly of the Grubb plaintiffs’ proposal to rush OmniBallot’s implementation for
the 2020 elections. It confirms that the Grubb plaintiffs cannot carry their burden.

An order to implement a new voting system for the 2020 elections would
endanger the immense efforts that local election officials are making each day to
run elections under a national spotlight, and against the headwinds of a global
pandemic. The introduction of a new voting system at this late hour would inject
into a statewide election an unacceptable risk of mishap and confusion in order to
accommodate a small number of voters who can vote, with or without the relief
they seek. In the tempest of a presidential-election cycle, a mandate to implement a
new voting system that the Supervisors have never before seen, touched, or used—
and for which there might be no need or demand in most counties—is a recipe for

disaster. By turning the Supervisors and their dedicated staffs aside from their
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regimented daily activities, it threatens a repeat of past election debacles. It neither
serves the public interest nor relieves an injury that outweighs the damage it might
cause the Supervisors and the voters whom they serve.

The Supervisors are sympathetic to the challenges that blind voters
encounter, and have invested in ADA-compliant voting infrastructure to
accommodate those needs. Still, the Supervisors’ unique expertise in election
administration, and their specific knowledge of the needs of their respective
counties, constrain them to oppose—and to urge the Court to deny—the issuance
of relief applicable to the 2020 elections. And as to post-2020 elections, the
Supervisors have not violated any anti-discrimination laws; OmniBallot was
certified only this week. At the appropriate time, the Supervisors will carefully
evaluate the new voting system with an eye to future elections and give full
consideration to OmniBallot and similar systems. In the meantime, the Supervisors
fully endorse—and apply to the 2020 elections—the wisdom of this Court’s
observation that:

Requiring the defendants to act more quickly, with the attendant risk

that any action would turn out to be unnecessary or even ill-advised,

would be adverse to the public interest. On all voting issues, but

especially on this one, the carpenter’s dictum rings true: measure
twice, cut once.

ECF No. 369 at 2.



Case 4:20-cv-00236-RH-MJF Document 591 Filed 07/17/20 Page 4 of 17

ARGUMENT
The Qualification Test Report raises new questions that counsel against
OmniBallot’s immediate implementation for the 2020 election.
1. Because It Cannot Be Administered Without Vendor

Support, OmniBallot Gives a Private Vendor
Administrative Control Over Florida’s Elections.

First, the report states that OmniBallot violates Florida’s minimum standards
for new voting systems. Under those standards, election officials must be able to
set up and administer an online ballot-delivery system independently, without
vendor support. ECF No. 562-2 at 4-5, 11-15. OmniBallot cannot be set up or
administered without vendor support and therefore “does not meet all applicable
requirements of Florida Statutes, Administrative Rules and [the Department of
State’s] Electronic Ballot Delivery Specifications.” Id. at 14.

Over-reliance on a private vendor to administer a voting system on which
Florida’s elections depend raises serious concerns. Democracy Live employs only
eleven people nationwide. ECF No. 383-1 at 100:4—7. To outsource administrative
control of a new voting system to any vendor—Ilet alone a vendor with which the
Supervisors have no established relationships—and to be dependent on the
unknown expertise and responsiveness of Democracy Live’s employees and

contractors to administer a presidential election, would be perilous. And the peril
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would fall squarely on the Supervisors’ shoulders, and redound to the detriment of
Florida’s voters.

The report states that “it has been determined” that Democracy Live can
“successfully provide vendor support,” but it does not explain how that
determination was made, or how a company with eleven employees nationwide
will support sixty-seven jurisdictions in Florida, in addition to nine other States and
the District of Columbia. ECF No. 562-2 at 4, 11, 16. Hopeful statements will be
cold comfort to Supervisors who cannot administer OmniBallot independently—as
Florida law requires—or receive the necessary support from an out-of-state
vendor’s over-extended employees.

2. OmniBallot’s Administrative Website Has Not Been Fully

Tested, and Even Abbreviated Tests Identified Still-
Uncorrected Deficiencies.

The report states that one of two major components of the OmniBallot
system was not fully reviewed before the system was certified. OmniBallot
consists of two principal components: the voter-interface website, which the voter
sees, and the administrative website, which the administrator sees. ECF No. 562-2
at 4. According to the report, the administrative website was tested only to the
extent necessary to test the voter-interface website. Id. at 8, 12. The report
describes these tests of the administrative website as “abbreviated ” and “ad hoc

tests.” Id.
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Even these abbreviated, ad-hoc tests revealed deficiencies that remain
uncorrected. The report states that the administrative website does not provide
clear instructions regarding (i) the export of data from the Supervisors’ election-
management system for import into OmniBallot; (ii) the mapping of imported data
to the appropriate OmniBallot fields; and (iii) the import of the voter-registration
file into OmniBallot. Id. at 12-13. In addition, OmniBallot’s error messages,
including error messages presented when data are imported into OmniBallot, are
unclear, do not identify the causes of error, and do not specify appropriate
corrective action. Id. The report directs OmniBallot to correct these deficiencies in
future releases. Id.

These deficiencies will also fall on the shoulders of the Supervisors who
administer voting systems. The Supervisors—not Democracy Live—will be
responsible to voters for the operation of the system and receive inquiries from
voters who wish to cast their ballots. Without any knowledge of the system, and
without clear instructions and error messages, the Supervisors will be powerless to
correct errors and assist their voters.

3. As Certified, OmniBallot Permits Ballots to Be Generated

on Democracy Live’s Servers, Which Presents Privacy
Risks.

The report points out a feature of OmniBallot that presents unacceptable

risks to ballot secrecy. It states that OmniBallot permits electronically marked
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ballots to be printed either as voter-verifiable paper outputs or as a traditionally
formatted ballot. ECF No. 562-2 at 4, 6, 8, 11. A ballot that is printed as a
traditionally formatted ballot is generated on Democracy Live’s server, id. at 7, 11,
which means that the voter’s identity, ballot selections, and browser fingerprint are
transmitted to Democracy Live and exist on Democracy Live’s servers, ECF No.
342-1 at 3, 17, 20. This is one of the critical vulnerabilities identified in Security
Analysis of the Democracy Live Online Voting System—an article recently co-
authored by J. Alex Halderman, a professor of computer science and engineering at
the University of Michigan. Id. Democracy Live’s CEO, Brian Finney was unable
to adequately address this concern at his deposition. ECF No. 383-1 at 58:14-20
(“Q. So when does that information get purged from your servers? A. It’s cached—
I’m going to probably not be able to answer the technical questions.”). And while
the report recommends that ballots “should” be marked locally on the voter’s
computer and not on the server side, ECF No. 562-2 at 13, the interim approval
does not require client-side marking. The Supervisors cannot subject their voters to
privacy risks.

The report states that, after a voter marks his or her choices online, and
OmniBallot generates a ballot-return package that includes the ballot and the
voter’s affidavit, the system does not inform the voter that the ballot-return

package must be printed and returned to election officials in physical form. Id. at
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10-11. The report explains that this “could be confusing to voters who might
believe that their ballot[s have] been electronically submitted to the SOE office
when [they] have not.” Id. at 11. The report advises Supervisors to “inform their
voters that the ballot cannot be and is not returned electronically through the
system and that it must be printed and returned,” id. at 13, and thus imposes on
Supervisors further burdens to assure that voters receive critical information that
OmniBallot should have furnished.

4, OmniBallot Does Not Assure the Secrecy of a VVoter’s
Ballot.

The report states, as Mr. Finney testified, ECF No. 383-1 at 41:15-20,
115:21-116:22, that a voter who uses OmniBallot must print and “return the ballot
to the Supervisor of Elections’ office by U.S. mail or other allowable means,” ECF
No. 562-2 at 4, and that Supervisors who do not purchase a separate “automatic
ballot duplication system” must manually duplicate the returned ballot (which is
not machine-readable) and then confirm by visual inspection that the duplicate
ballot accurately reflects the voter’s choices, id. at 11, 14. Each of these steps
undermines the OmniBallot system’s stated purpose to allow blind voters to cast
secret ballots. A blind voter who requires assistance to print and mail a ballot, and
whose ballot will be visually inspected and manually recreated by duplication

teams, hardly enjoys the assurance of secrecy that OmniBallot purports to provide.
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5. Critical Operational Questions Remain Unanswered.

The report does not provide a plan to fund or implement OmniBallot, nor
would it be expected to. While they have begun to receive Democracy Live’s
marketing emails, the Supervisors have received almost no information about
OmniBallot. They have not seen, touched, or used OmniBallot, and have no
experience with it. They do not know what training it requires or when that training
will be provided or must be completed. They do not know how to administer the
new system, what to tell their voters about it, how to help their voters navigate it,
or what risks to anticipate.

The report does not make clear who is eligible to use OmniBallot. In
general, Florida law does not permit the electronic delivery of ballots.

8§ 101.62(4)(c), Fla. Stat. The report authorizes OmniBallot “for domestic use by
voters who require accessibility features for vote-by-mail ballots,” ECF No. 562-2
at 15, but does not provide further guidance. Nor is it clear how Supervisors will
determine whether a voter requires accessibility features to vote by mail. The
absence of clear and administrable criteria—and of an established procedure to
determine who satisfies those criteria—invites the unauthorized use of online
ballot delivery, and leaves Supervisors unequipped to assure compliance with

Florida law. It subjects Supervisors to a possible inundation of requests from voters
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who do not require accessibility features, but seek online ballot delivery during the
current pandemic.

It is also unclear how voters will request online ballot delivery, and whether
Supervisors must redesign their vote-by-mail ballot-request forms to include an
online ballot delivery option. The report is accompanied by no rules, standards, or
guidelines for the operation of the new voting system.

The Supervisors do not have time in this election cycle to acquire thorough
knowledge of a new voting system and then to develop and test the written security
procedures that Florida law requires. Security procedures establish minimum
security standards for voting systems across a range of subjects. § 101.015(4)(b)1.,
Fla. Stat.; Fla. Admin. Code R. 1S-2.015(5). They must be completed and
submitted for review at least forty-five days before early voting begins,

§ 101.015(4)(b)2., Fla. Stat.; Fla. Admin. Code R. 1S-2.015(3)—in the case of the
general election, as early as September 4, 2020.

The report does not make clear whether OmniBallot’s certification will
require amendments to state administrative rules that govern minimum security
standards for voting systems, § 101.015(4)(a), Fla. Stat., uniform ballots for each
voting system, id. 8 101.151(9), audit procedures for each voting system, id.

8 101.5911, recount procedures for each voting system, id. § 102.141(7)(b), and

10
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the determination of what constitutes a clear indication of the voter’s choice, id.
§ 102.166(4)(b).

The Supervisors have no information about Democracy Live’s proposed
contract. Contracts can take time to negotiate. Their price terms must be
acceptable, and their provisions must conform to Florida law. The indemnity,
confidentiality, and choice-of-law provisions in one of Democracy Live’s contracts
are problematic. See ECF No. 538-3. As a sole-source provider, Democracy Live
will have considerable leverage. If supported by an injunction, Democracy Live
could easily exploit its monopoly status. And as explained in the Supervisors’
response to the Grubb plaintiffs’ trial brief, many counties have already expended
or earmarked funds received under the CARES Act (for example, for personal
protective equipment, hand sanitizer, modifications of polling locations, additional
voting equipment, and, in some cases, postage to handle a potential increases in
vote-by-mail ballots) and have no funds available for a new voting system without
a further appropriation from their county commissions. ECF No. 538 at 36-37.

Even after it is operational, the new voting system would impose burdens
that the Supervisors did not anticipate when planning for the 2020 election, and for
which they have not allocated resources. It would require Supervisors, as a quality-
control measure, to review each and every ballot style that OmniBallot generates.

ECF No. 383-1 at 31:22-32:7; ECF No. 562-2 at 12. It would require Supervisors

11
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to develop communications to transmit URL information, login credentials, and
Instructions to voters who request online ballot delivery. ECF No. 562-2 at 8, 12.
As discussed above, it would require the development of ballot-request
mechanisms and sight verification and duplication of ballots. And these burdens
would be especially onerous if any significant number of voters who do not require
accessibility features request to use OmniBallot, and the Supervisors have no
means to determine which voters require accessibility features, and which do not.

6. The Grubb Plaintiffs Cannot Establish Their Entitlement to
an Injunction.

Before implementing any new voting system, the Supervisors must conduct
due diligence to assure themselves of the appropriateness of the voting system.
In the midst of the 2020 elections, the Supervisors do not have time to conduct
their due diligence and to develop the expertise necessary to operate a new voting
system. Each Supervisor has different resources and faces different demands.
Small counties might have no in-house information-technology specialist, while
large counties might be stretched thin by the multiplicity of their tasks. Supervisors
must process voter-registration applications and vote-by-mail ballot requests and
returns; design, proof, print, and deliver ballots and sample ballots; conduct early
voting; organize polling locations; hire and train election workers; allocate and test
voting equipment; distribute precinct registers or equivalent electronic equipment;

update voter information; respond to voter inquiries; and perform many other tasks

12
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essential to the conduct of an election, Diaz v. Cobb, 541 F. Supp. 2d 1319, 1336—
39 (S.D. Fla. 2008), including the novel ones necessitated by the pandemic.
Ironically, while the Grubb plaintiffs expect the Supervisors to learn and
implement an unfamiliar voting system in the middle of an election cycle, the
Nielsen and Williams plaintiffs anticipate that circumstances will “overwhelm”
local elections staff, whom they portray as “thinly stretched.” ECF No. 292-1 {1 6,
18; ECF No. 341-1 {1 46, 112. While the Nielsen and Williams plaintiffs overstate
their case, the present schedule leaves no room for the introduction of a new voting
system on the fly, without unacceptable risk to the orderly conduct of Florida’s
elections.

The Grubb plaintiffs do not claim that they cannot vote. They wish to vote
without assistance, but they can vote with assistance. 8§ 101.051(1), (3),
101.661(1), Fla. Stat. They can also vote without human assistance, with the aid of
accessible technologies, at any early-voting site, or at their polling locations. With
these alternatives, in many counties, there might be no demonstrated need or voter
demand for OmniBallot. And the Grubb plaintiffs might have brought this lawsuit
long ago. ECF No. 121 (Case No. 1:20-cv-00067) (stating that one of the Grubb
plaintiffs “has been working to have accessible mail-in-voting with the secretary of

state’s office for the past two years”).

13
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On the other side of the ledger, the introduction of a new voting system in
the midst of a presidential-election cycle—especially one conducted during a
global pandemic—would overturn the Supervisors’ plans and threaten the smooth
and orderly administration of elections for all Florida voters, including the Grubb
plaintiffs. The election is already underway; primary-election vote-by-mail ballots
have been mailed to thousands upon thousands of voters, § 101.62(4)(a), (b), Fla.
Stat., and some have already been returned. The Grubb plaintiffs cannot carry their
burden to prove that the requested injunction is not adverse to the public interest
(which it is) and that their threatened injury outweighs the damage that an
Injunction might cause the Supervisors and their voters (which it does not). Under
these circumstances, the Court should decline to grant relief. See Benisek v.
Lamone, 138 S. Ct. 1942, 1944-45 (2018) (concluding, in a redistricting case, that
a “due regard for the public interest in orderly elections” supported the denial of a
preliminary injunction (citing Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006)); cf. Am.
Ass’n of People with Disabilities v. Hood, No. 3:01-cv-1275, 2004 WL 1041536, at
*2 (M.D. Fla. Apr. 16, 2004) (staying an order requiring election officials to
Implement accessible voting machines, in part because the plaintiffs were able to

vote with human assistance).

14
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CONCLUSION

For these reasons, the Supervisors oppose the entry of relief applicable to the

2020 elections. As to post-2020 elections, the Supervisors are entitled under the

Americans with Disabilities Act and the Rehabilitation Act to a reasonable

opportunity after the 2020 elections to review the requested accommodation and to

make an informed decision, which they will do with an open mind, and with best

interests of their voters at heart. The Supervisors were not in breach of federal anti-

discrimination laws from the instant that OmniBallot was certified. The Court

should therefore decline to grant relief.

/s/ Ronald A. Labasky

Ronald A. Labasky, Esquire

Florida Bar No.: 206326

Brewton Plante, P.A.

215 S. Monroe St., Ste. 825
Tallahassee, FL 32301

Telephone: (850) 222-7718

Facsimile: (850) 222-8222

Primary email: rlabasky@blawfirm.net
Secondary email: fsase@bplawfirm.net
Attorneys for Defendants, Supervisors
of Elections for Charlotte, Clay, Duval,
Leon, Martin, Osceola, Palm Beach,
Polk, and St. Lucie Counties

Respectfully submitted,

/s/ Andy Bardos

Andy Bardos (FBN 822671)
GRAYROBINSON, P.A.

Post Office Box 11189
Tallahassee, Florida 32302-3189
Telephone: 850-577-9090
andy.bardos@gray-robinson.com

Attorneys for Defendants, Supervisors
of Elections for Broward, Collier,
Indian River, Lee, Lake, Manatee,
Marion, Monroe, Pasco, and Seminole
Counties
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/s/ John T. LaVia, |1l /s/ Susan S. Erdelyi

John T. LaVia, Ill, Esquire Susan S. Erdelyi

Florida Bar No.: 853666 Florida Bar No.: 0648965
Gardner, Bist, Bowden, Bust, Dee, MARKS GRAY, P.A.

Lavia & Wright, P.A. 1200 Riverplace Blvd., Suite 800
1300 Thomaswood Drive Jacksonville, Florida 32207
Tallahassee, Florida 32308 Telephone: (904) 398-0900

Primary email: jlavia@gbwlegal.com  Facsimile: (904) 399-8440
Secondary email: shari@gbwlegal.com serdelyi@marksgray.com

Attorneys for Defendants, Supervisors ~ pcuffe@marksgray.com

of Elections for Charlotte, Clay, Duval, mcduffie@marksgray.com

Leon, Martin, Osceola, Palm Beach, Attorney for Defendants, Supervisors of

Polk, and St. Lucie Counties Elections for Baker, Bay, Bradford,
Calhoun, Columbia, Desoto, Dixie,
Franklin, Gadsden, Hamilton, Jackson,
Lafayette, Liberty, Nassau, Putnam,
Santa Rosa, St. Johns, Sumter,
Suwannee, Taylor, Union, Wakulla,
Walton, and Washington Counties
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HENDERSON, FRANKLIN,
STARNES & HOLT

Attorneys for Defendants, Supervisors
of Elections for Glades, Hardee,
Hendry, Holmes, Levy, and
Okeechobee Counties

Post Office Box 280

Fort Myers, Florida 33902-0280
Telephone: 239.344.1346
Facsimile: 239.344.1501
Primary:
Jerry.olivo@henlaw.com
Robert.shearman@henlaw.com
Secondary:
Courtney.ward@henlaw.com

By: /s/ Geraldo F. Olivo
Geraldo F. Olivo
Florida Bar No. 60905
Robert C. Shearman
Florida Bar No. 614025

/s/ Frank M. Mari

Frank M. Mari

Florida Bar No. 93243

Primary: fmari@bellroperlaw.com
Secondary: ihaines@Dbellroperlaw.com
Bell & Roper, P.A.

2707 E. Jefferson St.

Orlando, FL 32803

Telephone: 407-897-5150

Facsimile: 407-897-3332

Attorneys for Defendants, Supervisors
of Elections for Brevard, Flagler,
Gilchrist, Gulf, Highlands, Jefferson,
and Madison Counties

BELL & ROPER, P.A.

/s/ Dale A. Scott

Michael J. Roper, Esq.

Fla. Bar No. 0473227

Dale A. Scott, Esq.

Fla. Bar No. 0568821
dscott@bellroperlaw.com
ehemphill@bellroperlaw.com
2707 East Jefferson Street
Orlando, FL 32803

Tel: 407-897-5150

Fax: 407-897-3332

Attorneys for Defendant, Supervisor of
Elections for Citrus County
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