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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

KIRK NIELSEN, et al.,

Plaintiffs,
VS. Case No.: 4:20-CV-00236-RH-MJF
RON DESANTIS, et al.,

Defendants.
/

HERNANDO COUNTY DEFENDANTS’ MOTION TO BE DISMISSED AS
DEFENDANTS WITH REGARD TO THE SECOND AMENDED
COMPLAINT’S CHALLENGES TO THE “VOTER ASSISTANCE BAN” AS
MOOT WITH INCORPORATED MEMORANDUM OF LAW

Defendants, SHIRLEY ANDERSON, in her Official Capacity as the
HERNANDO COUNTY SUPERVISOR OF ELECTIONS (“Anderson”), and the
HERNANDO COUNTY CANVASSING BOARD (“the Canvassing Board™), by and
through their undersigned counsel and pursuant to Fed. R. Civ. P. 12(b)(1), move for
the entry of an Order formally dismissing them as party defendants to the challenges
made by the Nielsen Plaitiffs to the so-called “Voter Assistance Ban,” Fla. Stat. §

104.0616(2), in Counts I, IV, and V of the Second Amended Complaint (Doc. 292-1),

and as grounds, states as follows:
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L. Fla. Stat. § 104.0616(2) states, “Any person who provides or offers to
provide, and any person who accepts, a pecuniary or other benefit in exchange for
distributing, ordering, requesting, collecting, delivering, or otherwise physically
possessing more than two vote-by-mail ballots per election in addition to his or her
own ballot or a ballot belonging to an immediate family member, except as provided
in ss. 101.6105-101.694, commits a misdemeanor of the first degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.”

2. The Nielsen Plaintiffs’ First Amended Complaint (Doc. 37) included

challenges to the Voter Assistance Ban in Counts I, IV, and V thereof. See Doc. 37

at 57-61 & 69-77. The First Amended Complaint stated that the Nielsen Plaintiffs

were bringing those counts against all defendants. /d.

3. Anderson and the Canvassing Board moved to dismiss the First Amended

Complaint, in part, on the grounds that they had no power or authority to enforce the

Voter Assistance Ban, as Fla. Stat. § 104.0616(2) is a criminal law. See Hernando

County Defendants’ Motion to Dismiss Nielsen Plaintiffs’ First Amended Complaint

for Lack of Standing with Incorporated Memorandum of Law (Doc. 105) at 10-21."

! So did the vast majority of the “County” defendants. See Doc. 97 at 7-8;
Doc. 122 at 2-3; Doc. 140 at 2 n.2; Doc. 141 at 1-2; Doc. 142 at 1; Doc. 155 at 1-2;
Doc. 173 at 1-2; Doc. 174 at 1-2; Doc. 178 at 1-2; Doc. 183 at 2-3; Doc. 184 at 1-
2; Doc. 187 at 1; Doc. 195 at 2; Doc. 202 at 2; Doc. 207 at 2; Doc. 237 at 3; and
Doc. 258 at 2.
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4, On June 24, 2020, the Nielsen Plaintiffs filed the Second Amended

Complaint (Doc. 292-1), in which they again challenged the Voter Assistance Ban in
Counts I, IV, and V thereof and stated that they were seeking relief against all
defendants. See Doc. 292-1 at 51-56 & 63-71.

5. The Nielsen Plaintiffs, however, made the Supervisors of Elections and
their canvassing boards status as defendants for those claims conditional. Paragraph
33 states that “to the extent a Defendant Supervisor admits and confirms that he or
she and the CCB of the County he or she serves do not enforce the Voter Assistance
Ban, each such Defendant and so-identified CCB will not be included as a Defendant
in Plaintiffs’ Voter Assistance Ban Claims.” Id at 32, § 33.

6. On July 3, 2020, Anderson and the Canvassing Board, acting in reliance
on the Nielsen Plaintiffs’ statement in Paragraph 33, stated in their Trial Brief (Doc.
385) that “they admit and confirm that neither Anderson not the Canvassing Board
enforces the so-called Voter Assistance Ban.” Doc. 385 at 10. The vast majority of
Supervisors of Election did the same, to wit:

A.  On July 3, 2020, the Miami-Dade County Supervisor of Elections
stated in her Supplemental Trial Brief (Doc. 390) that “[tlhe Miami-Dade Elections
Department and the Canvassing Board of Miami-Dade County do not enforce the

provisions of Fla. Stat. § 104.0616 [and will]] count all valid, timely received
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vote-by-mail ballots regardless of the method of delivery.” Doc. 390 at 3, n.1; Doc.
390-1 at 5.

B.  On July 6, 2020, the Supervisors of Elections for Baker, Bay,
Bradford, Calhoun, Charlotte, Clay, Columbia, Desoto, Dixie, Duval, Escambia,
Franklin, Gadsden, Hamilton, Jackson, Lafayette, Leon, Liberty, Martin, Nassau,
Orange, Osceola, Palm Beach, Polk, Putnam, Santa Rosa, St. Johns, St. Lucie, Sumter,
Suwannee, Taylor, Union, Wakulla, Walton, and Washington Counties filed answers
(Docs. 421, 437, 440, and 468) in which they allege an affirmative defense in which
they state that they “affirmatively allege they have no responsibility or authority to
enforce section 104.0616(2), Florida Statutes.” Doc. 421 at 12; Doc. 437 at 16; Doc.
440 at 13; Doc. 468 at 14.

C. The Supervisors of Elections for Brevard, Broward, Citrus, Collier,
Flagler, Gilchrist, Glades, Gulf, Hardee, Hendry, Highlands, Holmes, Indian River,
Jefferson, Lake, Lee, Levy, Madison , Manatee, Marion, Miami-Dade, Monroe,
Okeechobee, Pasco, and Seminole County incorporated by the affirmative defenses
described above by reference into their answers. See Doc. 447 at 12 (“Defendants
adopt and incorporate by reference the affirmative defenses of all other defendants.”);
Doc. 451 at 13 (“The Ten Supervisors incorporate by reference any affirmative

defenses asserted by any other Defendant to this action.”); Doc. 429 at 13 (“The Six
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Supervisors further incorporate by reference any affirmative defenses asserted by any
other Defendant to this action.”); Doc. 465 at 5 (“The Miami-Dade Defendants adopt
all affirmative defenses asserted by the other Defendants and incorporates them by
reference as if fully set forth herein.”); and Doc. 512 at 12 (“Supervisor Gill adopts
and incorporates by reference the affirmative defenses of all other defendants.”).

7. By the express terms of Paragraph 33, Anderson and the Canvassing
Board, by explicitly stating in their Trial Brief that they did not and could not enforce
Fla. Stat. § 104.0616(2), have removed themselves as defendants with regard to the

Nielsen Plaintiffs’ challenges to that statute in the Second Amended Complaint.

8. The Nielsen Plantiffs’ counsel, however, demurred when asked about
this issue during the status conference held by this Court on July 15, 2020. Instead,
he said that he would have to think about whether the Supervisors of Elections should
be dismissed. Hence, Anderson and the Canvassing Board file the instant motion.*

0. Anderson and the Canvassing Board, by affirmatively alleging in their
Trial Brief that they did not and can not enforce Fla. Stat. § 104.0616(2), satisfied the
condition that the Nielsen Plamtiffs created in Paragraph 33 to be excluded from being

defendants with regard to the challenges to that statute in the Second Amended

A litigant generally may raise a court’s lack of subject-matter jurisdiction
at any time in the same civil action, even nitially at the highest appellate nstance.”
Kontrick v. Ryan, 540 U.S. 443, 455 (2004).
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Complaint. Thus, Anderson and the Canvassing Board rendered any controversy
between themselves and the Nielsen Plaintiffs with regard to the statute moot.

10.  “[A] case becomes moot when the reviewing court can no longer offer
any effective relief to the claimant.” Gagliardi v. TJCV Land Tr., 889 F.3d 728, 733
(11th Cir. 2018). A federal court has “jurisdiction to reach the merits of a case only
where there is an active controversy.” Hand v. Desantis, 946 F.3d 1272, 1275 (11th
Cir. 2020). “If events that occur subsequent to the filing of a lawsuit . . . deprive the
court of the ability to give the plantiff . . . meaningful relief, then the case is moot and

must be dismissed.” Id at 1275 quoting World Wide Supply OU v. Quail Cruises Ship

Mgmt., 802 F.3d 1255, 1259 (11th Cir. 2015).

11.  Mootness “has been described as ‘the doctrine of standing set in a time
frame: The requisite personal interest that must exist at the commencement of the
litigation (standing) must continue throughout its existence (mootness).” ” Arizonans
for Official English, 520 U.S. 43, 68 n.22 (1997) quoting United States Parole
Comm’nv. Geraghty, 445 U.S. 388, 397 (1980). Thus, a case becomes moot when ‘““an
intervening circumstance deprives the plaintiff of a personal stake in the outcome of
the lawsuit at any point during litigation.” Campbell-Ewald Co. v. Gomez, 136 S. Ct.
663, 669 (2016) quoting Genesis Healthcare Corp. v. Symczyk, 569 U.S. 66, 72

(2013); see also Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528
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U.S. 167, 191 (2000) (holding standing can be distinguished from mootness because
“by the time mootness is an issue, the case has been brought and litigated, often ... for
years”). Some subsequent actions will clearly moot a case by depriving the parties of
a continuing interest in the litigation, “as when the parties have settled or a plamtiff
pursuing a nonsurviving claim has died.” Friends of the Earth, 528 U.S. at 191-92.

12. In this case, the Nielsen Plaintiffs created the condition the occurrence
of which rendered their Voter Assistance Ban challenges moot as to Anderson and the
Canvassing Board. While not a typical mootness scenario, federal courts have held
that a plantiff can render its claims moot by its own actions. See Brady v. AutoZone
Stores, Inc., 960 F.3d 1172, 1174 (9th Cir. 2020) (holding named-plaintiff’s
settlement of his claims rendered his appeal from class action moot); Star v. TI
Oldfield Dev., LLC, 962 F.3d 117, 132 (4th Cir. 2020) (holding corporation’s
settlement of dispute rendered derivative action moot); Confederacion De
Asociaciones Agricolas Del Estado De Sinaloa, A.C., v. United States, 2020 WL
3791640, at *6 (Ct. Intl. Trade 2020) (holding plaintiffs own action of entering into
a new agreement mooted their claim to reinstate a prior agreement”); Molina v.
Pennsylvania Soc. Serv. Union, 392 F. Supp. 3d 469, 481 (M.D. Pa. 2019) (holding
plaintiffs resignation from employment rendered suit to enjoin mandatory collection

of union dues moot); Constitution Party of N. Carolina v. Strach, 2018 WL 4101516,
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at *2 (W.D.N.C. 2018) (holding “[p]laintiff mooted its own claim™); American
Guarantee & Liab. Ins. Co. v. Am. Home Assurance Co., 2009 WL 10675603, at *8
(M.D. Fla. 2009) (holding plaintiffs settlement of claim rendered its action moot);
Matter of Coolidge, 459 F. Supp. 133, 135 n.1 (N.D. Ga. 1978) (holding claim
mooted by “the [p]laintiff’s own action”); In re Steed, 614 B.R. 395, 404 (Bankr. N.D.
Ga. 2020) (holding plamtiff's dischargeability claim became moot upon dismissal of
the Bankruptcy Case without a discharge).

WHEREFORE, Defendants, SHIRLEY ANDERSON and the HERNANDO
COUNTY CANVASSING BOARD, respectfully request the entry of an Order

dismissing them as defendants to the above-described claims of the Second Amended

Complaint, and granting such other and further relief as this Court deems to be
appropriate.

(The Remainder of this Page Has Been Intentionally Left Blank)
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Certificate of Service

I HEREBY CERTIFY that on July 16, 2020, I electronically filed the foregoing
with the Clerk of the Court utilizing the electronic filing system, pursuant to Local

Rule 5.1(F), which shall send a notice of electronic filing to all counsel of record.

/s/ Jon A. Jouben

Jon A. Jouben, Esq. (FBN 149561)

Jjouben(@co.hernando.fl.us

Alt. E-Mails: cao(@co.hernando.fl.us
phare(@co.hernando.fl.us

20 N. Main Street, Suite 462

Brooksville, FL 34601

352-754-4122 / 352-754-4001 Fax

Attorney for SHIRLEY ANDERSON & the

HERNANDO COUNTY CANVASSING

BOARD

Certificate of Compliance

Pursuant to Rule 7.1(F) of the Local Rules of the Northern District of Florida,
I certify that the foregoing Motion and Incorporated Memorandum contains 1,888
words.

/s/ Jon A. Jouben
Jon A. Jouben, Esq. (FBN 149561)
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