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INTRODUCTION

In a year in which many Florida Supervisors are affirmatively urging voters
to vote by mail and are anticipating that 60 to 80 percent of their voters will do so,
the State continues to assert that voting by mail is “a ‘convenience’ and ‘privilege’
. . . that the State need not provide at all.” ECF No. 391 at 27. That position does
not resemble reality for millions of Florida voters for whom voting by mail will be
their only feasible option to access the franchise. Rational voters will look at the
rapid spread of COVID-19 in Florida—which is now reporting record-shattering
infection rates—and many will conclude that in-person voting poses grave health
risks to them or their families. Last week alone, 500 people died from COVID-19
in Florida and, just yesterday, 15,300 new cases were diagnosed—the highest
number of cases reported in a single day by any state in the country since the
pandemic began. The reported infections and deaths just keep climbing, and the
virus is, quite literally, everywhere, with cases reported from the Panhandle to the
Keys. These visuals from the New York Times this morning are sobering and

terrifying:'

' See Florida Coronavirus Map and Case Count, N.Y. Times (July 13, 2020), available at:
https://www.nytimes.com/interactive/2020/us/florida-coronavirus-cases.html.
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New reported cases by day in Florida
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These are days with a data reporting anomaly. Read more here.

Mote: The seven-day average is the average of a day and the previous six days of data.

New reported deaths by day in Florida
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Mote: Scale for deaths chart is adjusted from cases chart to display trend.

The New York Times has found that official tallies in the United States and
in more than a dozen other countries have undercounted deaths during
the coronavirus outbreak because of limited testing availability.
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In this environment, voting by mail is an absolute necessity, not just a mere
convenience or privilege.

Why is the new information about the trajectory of the pandemic relevant to
the Nielsen Plaintiffs’ challenges to Florida’s Ballot Receipt Deadline and legal
constraints on the ability of voters to rely on others to return their absentee ballots?
It is stark evidence that Florida’s elections officials will be facing an inevitable

deluge of mail ballots at a volume they have never experienced. In the 2018
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General Election, long before the pandemic and with a much lower number of
vote-by-mail ballots than Florida will have this year, the Ballot Receipt Deadline
disenfranchised more than 15,000 voters whose ballots, often through no fault of
their own, arrived at election offices after Election Day. Given the anticipated
volume of voting by mail for the November election, the rate of
disenfranchisement from Florida’s Ballot Receipt Deadline threatens to be
catastrophic. The Defendants have not disputed, as Plaintiffs’ expert has shown,
that nearly 100,000 Florida voters’ ballots could be discarded if the Deadline is not
enjoined.

The stunning increases in COVID-19 cases and fatalities also underscores
that, in order to preserve and protect the right to vote, Florida voters must have
multiple options for returning their ballots this year—options that allow voters,
particularly the elderly and the immunocompromised, to avoid the excruciating
choice of putting their health at risk to participate in one of the most consequential
elections in our country’s history. These options should include having community
organizers available to return absentee ballots for voters. The need for this has
never been more compelling.

It is no answer for the State to point to the availability of in-person voting as
a reason not to change the Ballot Receipt Deadline or the restrictions on third

parties returning ballots for voters. According to the State, Plaintiffs’ concerns
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about the disenfranchising effects of these provisions are overblown because in-
person voting “remains an available, viable, and . . . safe option,” ECF No. 391 at
27. But in-person voting is not available, as a practical matter, to the thousands of
Floridians who cannot risk infection by going to polling places and being in
proximity to other voters and poll workers. Moreover, far fewer in-person voting
locations will be open in November than in recent elections. Those that will be
open will be “safe” only to the extent that poll workers and voters have face masks
and other personal protective equipment; only to the extent that social distancing is
followed; only to the extent that polling locations install plexiglass barriers and are
physically arranged to minimize physical interactions; and only to the extent that
an infected person does not (knowingly or unknowingly) pass through the polling
place leaving aerosolized droplets of the virus in the air. That these precautions are
necessary at all proves the point that unprecedented numbers of voters will
reasonably choose not to vote in person. In addition, as more is learned about the
virus every day, it is becoming clearer that, even if all precautions are taken, they
may not be enough.

In this unprecedented time, the modest relief the Nielsen Plaintiffs seek—an
extension of the Ballot Receipt Deadline by even a few days and removing the
restriction on ballot collection by paid community organizers—will go a long way

toward reducing the imminent large-scale disenfranchisement of Florida voters in
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an election of historical importance. This relief is required under the Anderson-
Burdick balancing test; without it, the resulting disenfranchisement will violate the
voting rights of voters throughout the State and grievously undermine the public’s
confidence in Florida’s election results.

I. PLAINTIFFS’ CLAIMS ARE JUSTICIABLE AS THIS COURT
CONCLUDED IN ITS JUNE 30 ORDER.

The Republican Intervenors’ efforts to re-plant the Nielsen Plaintiffs’ claims
into the narrow confines of the non-justiciable political thicket are misplaced.
Otherwise, this Court would have dismissed the Nielsen Plaintiffs’ claims several
hundred CM/ECF entries ago. See ECF No. 366 at 10 (rejecting Defendants’
argument “states can do as they please and federal courts must stay out of it” as
“unfounded™).

The Republicans’ continued reliance on Rucho v. Common Cause, 139 S. Ct.
2484 (2019), ignores how that case’s holding was expressly limited to partisan
gerrymandering.” Id. at 250607 (“We conclude that partisan gerrymandering
claims present political questions beyond the reach of the federal courts.”); see also
id. at 2501-02. If Rucho extended beyond partisan gerrymandering, surely the

Supreme Court would have informed the parties and the public. Cf. Shalala v. 1.

? Judge William Pryor’s dicta in concurrence regarding the effect of Rucho in Jacobson v. Fla.
Sec’y of State, 957 F.3d1193, 1213 (11th Cir, 2020), in addition to being entirely wrong on the
law, is a single circuit judge’s opinion and has no binding effect in the Eleventh Circuit let alone
in this case.
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Council on Long Term Care, Inc., 529 U.S. 1, 18 (2000) (explaining how the Court
“does not normally overturn, or so dramatically limit, earlier authority sub
silentio”). What’s more, the Republicans’ argument that these issues are beyond
the reach of courts is an argument that other courts, including the Supreme Court,
have implicitly rejected, time and time again, by considering and deciding claims
nearly identical to the Nielsen Plaintiffs’ claims. See, e.g., Republican Nat’l Comm.
v. Democratic Nat’l Comm., 140 S. Ct. 1205, 1208 (2020) (requiring postmark
deadline for Wisconsin election as opposed to Election Day deadline); Democratic
Nat’l Comm. v. Hobbs, 948 F.3d 989, 1037 (9th Cir. 2020) (enjoining Arizona’s
voter assistance ban). These judicial decisions did not involve the slightest trace of
the political question doctrine.

Similarly, Defendants’ attempts to recast Plaintiffs’ requested relief as
policy decisions unmoored from judicially manageable standards are undercut by
the modest, practicable nature of the requested relief. Plaintiffs seek a failsafe for
thousands of Floridians whose ballots will remain at home absent collection
assistance, or which will arrive just after the Deadline through no fault of the voter.
As previously explained, Plaintiffs do “provide judicially manageable standards
with which this Court could actually judge the fairness of the Challenged
Provisions,” ECF No. 384 at 14, by seeking a postmark deadline rather than a

receipt deadline, see ECF No. 37 9 78 n.2—the same remedy approved by the
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Supreme Court in Republican National Committee. See 140 S. Ct. at 1208. As a
result of the implementation of that remedy in the Wisconsin primary, 80,000
ballots that would have otherwise been rejected were counted. Without the same
relief in Florida, it is possible that hundreds of thousands of valid ballots could be
rejected in November. This Court has the power—indeed, the obligation—to enter
relief to prevent that unconstitutional outcome. See Reynolds v. Sims, 377 U.S.
533, 555 n.29 (1964) (“The right to vote includes the right to have the ballot
counted.”).

The Nielsen Plaintiffs do not “demand this Court make its own initial policy
judgment of a legislative nature,” ECF No. 384 at 15, but respectfully request this
Court enjoin discrete provisions to prevent unconstitutional disenfranchisement.
This request is not based on hypothetical worries—disenfranchisement has
occurred in election after election because of the Deadline. At least 15,000 ballots
in the 2018 General Election and nearly 9,000 in the March 2020 primary election
were not counted in Florida because of the Deadline. See PFOF at  88.
Preventing disenfranchisement in the face of unprecedented pandemic
circumstances is the “standard for this Court to determine whether the Challenged

Provisions” violate the First and Fourteenth Amendment. ECF No. 384, at 3-4.

3 References to “PFOF” are to the Nielsen Plaintiffs’ Proposed Findings of Fact in their Pretrial
Brief, ECF No. 388.
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Put another way, Plaintiffs’ claims—as this Court concluded in its order
denying Defendants’ motion to dismiss—are justiciable. See ECF No. 366 at 10.
The Republicans’ chronic insistence that the political question doctrine applies is

“unfounded.” Id.

II. DEFENDANTS ARE NOT ENTITLED TO SUMMARY JUDGMENT.

In their trial briefs, most Defendants do not contend they are entitled to
summary judgment on the Nielsen Plaintiffs’ claims. The Republican Intervenors
do, but their argument is meritless. Summary judgment is proper only “if the
pleadings, depositions, and affidavits show that there is no genuine issue of
material fact and that the moving party is entitled to judgment as a matter of law.”
Holly v. Clairson Indus., L.L.C., 492 F.3d 1247, 1255 (11th Cir. 2007) (quotations
and citation omitted). The Nielsen Plaintiffs proposed more than 150 specific
findings of fact based on the evidentiary record developed in this case, including
the testimony of fact and expert witnesses, discovery responses, and documentary
evidence. See ECF No. 388. By contrast, no Defendant submitted proposed
findings of fact with their trial brief. And Defendants cannot avoid the existence of
material factual disputes by simply ignoring record evidence that contradicts their
positions or asking this Court to weigh the evidence and resolve factual disputes
before trial. See United States v. Stein, 881 F.3d 853, 856-58 (11th Cir. 2018) (en

banc). Summary judgment is inappropriate here.
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III. ALL NIELSEN PLAINTIFFS HAVE STANDING.

A.  The Nielsen Voter Plaintiffs Have Standing.

As this Court has already found, the Nielsen Voter Plaintiffs have standing
to challenge the provisions that are “reasonable likely to affect [them].” ECF No.
366 at 4. This includes, for example, “individual plaintiffs who wish to vote by
mail and wish to do so closer in time to election day than would be prudent under
the ballot-receipt deadline,” (including particularly “plaintiffs whose ballots were
received late and thus not counted in a prior election”) and “individual plaintiffs
who wish to have their ballots delivered by others who are prohibited from doing
so by the ballot-delivery restriction.” Id. at 5. This is precisely what the Nielsen
Voter Plaintiffs have now shown through their affidavits and deposition testimony
and will show through live testimony at trial.

Undeterred, the State and County Defendants continue to maintain that
voters who plan to mail a ballot “close” to the deadline, including those who plan
to mail their ballot between five and seven days before Election Day, suffer only a
“self-inflicted” injury. See ECF No. 391 at 7, 10 (arguing Ms. Jackson, who
intends to mail her ballot between five and seven days before Election Day, does
not have standing to challenge the Receipt Deadline because “she has chosen not to
send her ballot any earlier”). This argument is perverse—voters who intend to

follow their county’s guidelines for mailing a ballot (that is, typically between five

10
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and seven days of Election Day), cannot be said to be acting irresponsibly or
recklessly, and it is audacious of the Defendants to make such an argument. On the
flip side, the State and County Defendants also argue that voters who will make a
concerted effort to mail their ballots early to decrease the risk of
disenfranchisement (but will therefore miss out of the last weeks of the campaign)
do not have standing to challenge the Election Day Receipt Deadline because their
risk of disenfranchisement is not high enough. See id. at 10. Defendants want it
both ways—either Plaintiffs have mailed their ballots too early, and thus have “no
risk” of injury, or Plaintiffs have mailed their ballots too late, and thus have a self-
inflicted injury. The reality is there is no reasonably discernable date upon which
Florida voters can mail a ballot and be confident it will be counted under the
current system, which is precisely the point of this lawsuit.

In an effort to undermine the voters’ standing, the Republicans also
mischaracterize the holding of Common Cause/Georgia v. Billups, 554 F.3d 1340
(11th Cir. 2009). Billups did not hold voters must allege disparate or unequal
treatment to have standing to challenge an election law, though that is one potential
basis for standing. Billups clearly stated that “[r]equiring a registered voter either
to produce photo identification to vote in person or to cast an absentee or
provisional ballot is an injury sufficient for standing.” Id. at 1351-52 (emphasis

added). This remains true even if the voter already possesses identification. /d. It

11
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similarly follows, as this Court has recognized, that voters have standing to
challenge the types of restrictions at issue here, even if they are ultimately able to
overcome the barriers they impose. See ECF No. 366 at 5; Charles H. Wesley
Educ. Found., Inc. v. Cox, 408 F.3d 1349, 1352 (11th Cir. 2005) (“A plaintiff need
not have the franchise wholly denied to suffer injury.”).

Because each of the Nielsen Plaintiffs intends to vote with a mail ballot in
upcoming Florida elections, these injuries are “certainly impending.” Clapper v.
Amnesty Int’l USA, 568 U.S. 398, 409 (2013). Their standing is not dependent on
mail delays or the severity of the pandemic, and they need not wait until they are
actually disenfranchised to challenge these laws. ECF No. 245 at 9-10. That said,
several Plaintiffs save already been disenfranchised by them, as this Court 1s well
aware. See PFOF 99 93, 99. Finally, while the Republicans argue that an infent to
vote by mail is not sufficient to demonstrate standing, see ECF No. 384 at 11, if
that were true, no voter could challenge an election law until they were standing in

line at the polls, or in the process of mailing a ballot.* That would be absurd.

* The Republicans also claim Plaintiffs’ intent to vote by mail is speculative because one of the
Nielsen Plaintiffs, Revel Lubin, had not yet requested a vote-by-mail ballot for the primary as of
the date of his deposition in mid-June. See ECF No. 384 at 11. But, as Mr. Lubin testified in that
same deposition, the reason he had not yet requested a mail ballot is because Orange County has
failed to process his new address despite multiple requests; he will request a mail ballot as soon
as Orange County remedies its failures and allows him to do so. See Ex. 1, Lubin Depo. Tr. 11-
13.

12
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B.  The Nielsen Organizational Plaintiffs Have Standing.

1. All Nielsen Organizational Plaintiffs have direct standing to
challenge both provisions based on a diversion of resources.

Priorities USA, Alianza, and the Alliance each have alleged and further
testified to their direct standing to challenge the provisions in this suit; the
Republicans’ arguments to the contrary distort relevant precedent beyond any
recognizable form.

The Republicans first argue that, to confer standing, diversion of resources
must be in response to a new law or regulation, see ECF No. 384 at 18-19, but as
Plaintiffs have previously explained, see ECF No. 285 at 9-12, this has no basis in
Eleventh Circuit precedent. Similarly, the non-binding case the Republicans cite in
support of their proposition that the Plaintiffs’ diversion of resources is illegitimate
if related in any way to COVID-19, Clark v. Edwards, CV 20-283-SDD-RLB,
2020 WL 3415376 (M.D. La. June 22, 2020), is wholly distinguishable. In Clark,
the court found organizations did not have standing to challenge Louisiana’s new
election procedures in the COVID-19 era because those procedures “expanded

b

voting access,” making it “more difficult for Plaintiffs to show that they have
‘diverted significant resources to counteract the defendant’s conduct.”” Id. at *14

(first emphasis added). That court found, however, that it would be a different

circumstance if organizations “were challenging policies that had the effect of

13
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making it more difficult to vote”—as the Nielsen Plaintiffs are here. See id. (citing
Fair Fight Action, Inc. v. Raffensperger, 413 F. Supp. 3d 1251 (N.D. Ga. 2019)).
Next, the Republicans falsely claim that plaintiffs must “demonstrate[] a
diversion of resources away from their respective missions.” ECF No. 384 at 16. In
support, the Republicans cobble together buzzwords from caselaw and rearrange
those words to fit their prerogative and change their clear meaning. What the case
law actually says is that, to establish standing on a diversion of resources theory,
an organization must show it has had to “redirect [its] resources to counteract” the
challenged laws. Arcia v. Fla. Sec’y of State, 772 F.3d 1335, 1342 (11th Cir. 2014)
(emphasis added). Nor does Jacobson v. Fla. Sec’y of State, 957 F.3d 1193, 1206
(11th Cir. 2020), require organizations to show they have diverted resources away
from their missions—they must show they have diverted resources away from
other organizational activities in response to a law.” This is exactly what the
Nielsen Plaintiffs have shown and will continue to show through live testimony at
trial. For the Alliance, additional voter education and mobilization that it must
undertake in response to the challenged provisions means fewer resources the

Alliance can allocate to promote its legislative agenda around legislation crucial

> Moreover, as the Nielsen Plaintiffs explained at ECF No. 245 at 14-15, it is of no matter that
each of the Plaintiffs consider voter mobilization as part of their overall mission. See also Fair
Fight Action, Inc., 413 F. Supp. at 1267-68 (““According to Browning, Billups, and Arcia, having
general get-out-the-vote activities and voter-education programs as part of each Plaintiffs’
mission does not undermine the Plaintiffs’ ability to demonstrate standing.”).

14
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for Florida’s seniors. See Doc. 386-9, Sauers Decl. | 11. For Alianza, it means
fewer resources for its issue advocacy campaigns to support Florida’s Latino
communities. See Doc. 386-8, Vilar Decl. 4 4, 12, 13. For Priorities USA, it
means fewer resources for its advertising and persuasion campaigns across crucial
swing states. See Doc. 386-10, Cecil Decl. 9 10.

The kind of voter education work required to combat the disenfranchising
effects of the Election Day Receipt Deadline is not easy. As Priorities USA has
explained, for example, “it takes more work to educate a new voter or a new vote-
by-mail voter that they need to mail their ballot potentially weeks in advance in
order for it to make its way through the postal system and to the clerk to be
counted in time.” Ex. 2, Cecil Depo. Tr. at 94:15-19. “Every time you add another
barrier to this process [it requires more engagement], and more engagement often
usually comes with more costs. So rather than just educating someone about an
issue they care about, rather than just educating someone about candidates that are
on the ballot, we have to go through additional steps. . . . We’ve already had to
make changes from a human resources perspective, reallocating staff resources to
building out voter education campaigns, rethinking our investment in organizations
all around that are doing this work, and also in reducing spend so that we can
preserve resources to deal with some of these challenges.” Id. at 43:12-45:11. The

same is true of the Voter Assistance Ban. As Priorities USA has explained, “from a

15
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budgetary point of view, the amount of education work that would be required far
out paces what it would cost to invest in organizers that can help those folks that
most needed assistance.” Id. at 69:3-7. The effort spent on this voter education,
moreover, “is a zero sum issue. So it decreases our spend in persuasion programs.
It decreases our spend say in an advertising program.” Id. at 49:13-16.

This testimony is more than sufficient to establish the Nielsen Plaintiffs’
standing. As the Eleventh Circuit has explained, “our precedent provides that
organizations can establish standing to challenge election laws by showing that
they will have to divert personnel and time to educating potential voters on
compliance with the laws and assisting voters who [who may face harm from those
laws].” Arcia, 772 F.3d at 1341; see also Fla. State Conference of N.A.A.C.P. v.
Browning, 522 F.3d 1153, 1166 (11th Cir. 2008) (holding Southwest Voter
Registration Education Project, among other voter organizations, had standing to
challenge a voter registration law because it “anticipates that it will expend many
more hours than it otherwise would have conducting follow-up work with
registration applicants because voters will have their applications denied due to
matching failures). The Nielsen Organizational Plaintiffs will continue to
demonstrate such a diversion through live testimony at trial. But for the moment,

their affidavits and testimony preclude any summary judgment against them.

16
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2. Priorities USA and Alianza have direct standing to
challenge the Voter Assistance Ban under the First
Amendment and Voting Rights Act.

As this Court already found, “organizations who wish to deliver ballots or to
arrange delivery have standing to challenge this restriction not only on behalf of
members but in their own right.” ECF No. 366 at 5. This is precisely what
Priorities USA and Alianza intend to do if the Voter Assistance Ban is enjoined.
See Doc. 386-8, Vilar Decl. 9 14-15; Doc. 386-10, Cecil Decl. 9 12-13. In an
attempt to obfuscate the issue, Defendants focus instead on one Plaintiff, the
Alliance (also known as FLARA), which does not intend to hire paid organizers
because it lacks the resources to do so. See ECF No. 391 at 15; ECF No. 384 at 15.
As the Nielsen Plaintiffs have made clear from the start, the Alliance has not
challenged the Voter Assistance Ban on First Amendment or VRA grounds, unlike
Alianza and Priorities USA, both of which have the funds and would engage in a
paid ballot collection and delivery effort if the Ban were enjoined. See ECF No. 37
at 9 104, 112 (identifying Alianza and Priorities USA as Plaintiffs for those

claims); see also ECF No. 245 at 16-17 (same).

3. The Alliance and Alianza have associational standing.

As this Court has already explained, “each organizational plaintiff with
members has standing to assert the claims of the members to the extent the
members themselves would have standing to assert the claims.” ECF No. 366 at 4-

5. This is true of the Alliance and Alianza, for all of the reasons those

17
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organizations previously explained at ECF No. 245 at 18-19 and ECF No. 285 at
12-15, and as they will show at trial. Once again, Defendants distract the issue by
concentrating on a single Plaintiff, arguing Priorities USA “does not have any
members at all, which is fatal to its arguments for associational standing.” ECF No.
384 at 14. But Priorities USA has not asserted associational standing in this case.
See ECF No. 245 at 18-19 (arguing “Alliance and Alianza have associational
standing”).

As for the other Organizational Plaintiffs, Defendants imply that they are not
certain if their members will be harmed, see ECF No. 391 at 14, but that argument
is belied by the record. While it is true that Plaintiffs cannot say for certain which
members will be disenfranchised by the challenged provisions before the election
occurs, as already discussed, they need not demonstrate disenfranchisement to
show standing. See supra at 12. It is sufficient that Plaintiffs’ members will find it
harder to vote because of the challenged provisions. /d.

4. The Nielsen Organizational Plaintiffs need not demonstrate
third-party standing.

For the first time, the State and County Defendants raise a third-party
standing argument, see ECF No. 391 at 15-16, but it, too, is entirely misplaced.
Unlike the cases involving third party standing that Defendants cite, the Nielsen
Plaintiffs have not argued that they “rest [their] claim[s] to relief on the legal rights

or interests of third parties.” Kowalski v. Tesmer, 543 U.S. 125, 128-29, (2004)

18
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(quoting Warth v. Seldin, 422 U.S. 490, 498 (1975)). Rather, Plaintiffs have
alleged (and shown) that the challenged provisions injure Plaintiffs directly both
based on their own constitutional injuries and through diversion of resources, as
well as (in the case of the Alliance and Alianza), their membership. See supra at
17-18.

Time and again, the Eleventh Circuit has recognized such injuries as
sufficient for standing, even when the case also involves the rights of voters or
marginalized members of the community. See Arcia, 772 F.3d at 1341; Georgia
Latino All. for Human Rights v. Governor of Georgia, 691 F.3d 1250, 1260 (11th
Cir. 2012); Common Cause/Georgia v. Billups, 554 F.3d 1340, 1351 (11th Cir.
2009). The point of diversion of resources standing is that the organizations
bringing suit “have standing on their own behalf.” Browning, 522 F.3d at 1166. It
is true that, if this Court were to grant relief, Florida voters would stand to benefit.
But Plaintiffs have asserted their own injury, and as the Supreme Court has
explained, “Article III judicial power exists . . . to protect against injury to the
complaining party, even though the court’s judgment may benefit others
collaterally.” Warth, 422 U.S. at 499.

Moreover, both the Alliance and Alianza have associational standing based
on the rights of their members. See supra at 17-18. Defendants cite no caselaw to

suggest that once an organization meets the associational standing requirements, it
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must also show it meets third-party standing requirements in the sense of a doctor-
patient or attorney-client context, as Defendants suggest. See ECF No. 391 at 15-
16. Plaintiffs respectfully submit this is because third-party standing requirements
are inapplicable where organizations sue on behalf of their members.°

IV. FLORIDA’S ELECTION DAY RECEIPT DEADLINE VIOLATES
PLAINTIFFS’ CONSTITUTIONAL RIGHTS.

The Election Day Receipt Deadline and Voter Assistance Ban independently
and collectively impose undue burdens on the right to vote. That is particularly true
as applied during the current unprecedented pandemic. No state interests justify the
severe burdens imposed, particularly given the simple remedies available to avoid
the near certain disenfranchisement of tens of thousands of voters.

In their trial brief, the Republicans continue to argue that the challenged
provisions are categorically subject to minimal scrutiny based on McDonald v.
Board of Election Commissioners, 394 U.S. 802 (1969). See ECF No. 384 at 21.
That argument is wrong for the reasons explained in the Nielsen Plaintiffs’ trial
brief, see ECF No. 388 at 78-82. The Anderson-Burdick framework applies here,
and the “more a challenged law burdens the right to vote, the stricter the scrutiny to
which” the law is subjected. Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d

1312, 1319 (11th Cir. 2019).

% If this Court does believe third-party standing is necessary to assert Plaintiffs’ claims, Plaintiffs
ask that they be allowed to submit supplemental briefing on this issue.
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A. The Election Day Receipt Deadline Will Disenfranchise Tens of
Thousands of Florida Voters, Imposing a Severe Burden on the
Right to Vote.

The burdens imposed by the Election Day Receipt Deadline are both severe
and increasing, and the State lacks a sufficiently weighty interest justifying it under
the circumstances. See ECF No. 388 at 83-90. The State and County Defendants
argue that two prior court decisions have found the Deadline’s burdens on the right
to vote “slight.” ECF No. 391 at 18 (citing Friedman v. Snipes, 345 F. Supp. 2d
1356 (S.D. Fla. 2004), and VoteVets Action Fund v. Detzner, No. 4:18-cv-524-
MW/CAS (N.D. Fla. Nov. 16, 2018)). But as explained, see ECF No. 388 at 77,
ECF No. 245 at 39-40, those non-binding decisions are not dispositive here. Unlike
the elections at issue in those cases, where early voting and in-person Election Day
voting opportunities were unimpeded, the 2020 elections are unfolding during an
unprecedented pandemic that will see voting by mail (and the attendant
disenfranchisement resulting from the Election Day Receipt Deadline) skyrocket.
Nor will the increase in voting by mail be a mere matter of “convenience,” as
Defendants argue. It is necessitated to counter the spread of a dangerous (in
thousands of Florida cases so far, even lethal) virus. See PFOF at 9 42-45. The
burdens assessed in Friedman and VoteVets are vastly different than the literally

unprecedented ones this Court must now weigh.
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The State Defendants’ contention that “Plaintiffs have offered nothing to
suggest that the vote-by-mail restrictions are any less ‘slight’ than they were in
years past,” ECF No. 391 at 18, defies credulity and is entirely at odds with the
record. The undisputed evidence shows coronavirus cases are drastically increasing
in Florida, with the State reporting 500 deaths in the past week and, just yesterday,
the highest number of cases in a day—15,300—reported by any state since the
pandemic began.” There is literally no place in the country, perhaps in the world,
that is currently more in the lethal grip of COVID-19 than Florida. As a result, a
huge increase in the use of vote-by-mail ballots is inevitable. See PFOF at 9§ 41,
48-53. Even in the March PPP, when the pandemic was in its infancy, polling
places were unavailable, poll workers cancelled last minute, and the rate of voting
by mail surged. See PFOF at 49 55-56, 73. All of the issues are only likely to get
far worse in November. See, e.g., PFOF at § 74 (Broward and Orange Counties
planning for 65 and 80 percent of ballots to be cast by mail in November,
respectively).

The number of late vote-by-mail ballots rejected in the 2016 General
Election (7,680) nearly doubled in the 2018 General Election (15,131). See PFOF ¢

88. And although it was a much smaller election, the nearly 9,000 late vote-by-

7 See Derek Hawkins, et al., Coronavirus update: Florida shatters single-day infection record
with 15,300 new cases, WASH. POST (July 12, 2020).
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mail ballots discarded in the March 2020 PPP represented the highest rate of
rejection in all three of those elections, with certain counties discarding more late
ballots in the March 2020 PPP than they did in the much higher turnout November
2018 General Election. See PFOF 99 88-89. In November 2020, the Election Day
Receipt Deadline is highly likely to disenfranchise tens of thousands of Florida
voters through no fault of their own, far beyond the number of voters impacted in
previous elections. See PFOF 99 126. This is not speculation—it is reality. Just
today, the Associated Press reported that over 100,000 mail ballots in California’s
recent primary were rejected, 70,000 of which were rejected for arriving past the
deadline, despite the fact that California even allows a three-day extension after
Election Day to receive ballots.® Had California employed an Election Day Receipt
Deadline like Florida, the number of disenfranchised California voters would
easily have been in the hundreds of thousands from the Deadline alone. To avoid a
repeat of catastrophic proportions in November, California recently extended the
deadline to receive mail ballots that are mailed by Election Day until 17 days after
Election Day. See Cal. Elec. Code § 3020 (extending the deadline for the

November 2020 General Election).

8 See 100,000 mail in votes went uncounted in California’s primary, ASSOCIATED PRESS (July 13,
2020), https://www.ktvu.com/news/100000-mail-in-votes-went-uncounted-in-californias-
primary.
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In an effort to downplay the harm caused by the Election Day Receipt
Deadline, the Republicans argue such harm is mitigated if a voter simply tracks
their ballot to determine if it arrived on time and votes in person if the ballot has
not arrived by Election Day. See ECF No. 384 at 7. This ignores that many voters
(including Plaintiffs Outlaw and Lubin) will be voting from out of state and will
have no feasible option to vote in person should their ballots not arrive by the
Deadline. See Doc. 386-2, Outlaw Decl. 99 9-10; Doc. 386-3, Lubin Decl. q 4. Nor
does it consider countless voters (and the Nielsen Plaintiffs) who do live in-state
but will reasonably fear voting in person this year. See, e.g., Doc. 386-7, Jackson
Decl. 9 3; Doc. 386-13, K. Werthman Decl. § 3; see also infra at 32 (several
Plaintiffs articulating fears about voting in person this year).

The State Defendants also suggest that hypothetical voters could send in
their mail ballots nearly a month before the election, see ECF No. 391 at 21, but
that does not cure the issue. The State permits voters to request vote-by-mail
ballots up until 5 p.m. on the 10th day before an election, as it should. See Fla. Stat.
§ 101.62(2). Voters who wish to participate in the November 2020 election but are
reluctant or unable to vote in person on Election Day are in effect forced to cast
ballots by mail well before the presidential campaign has ended, during the crucial
final weeks when so many voters first begin to pay attention to the campaign and

the undecided are struggling to decide. A constitutional voting system does not
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force those voters to make the choice between giving up the right to cast their
ballot closer to the election (so they may benefit from more information to inform
their choice) and potentially endangering their own life, or the lives of the people
they love or with whom they interact.

The State Defendants also rely on the purportedly “unrebutted” opinions of
their expert Michael Plunkett concerning the United States Postal Service
(“USPS”). But Mr. Plunkett’s deposition revealed that, beyond isolated anecdotes
and reading Twitter, he has no relevant or recent experience with USPS processing
and handling of election-related mail. See PFOF at § 37. Moreover, in forming his
opinions, Mr. Plunkett admitted he was unaware that the USPS charts he relied on
exclude Business Reply Mail, which his own report alleges is the type of mail used
by Florida’s largest jurisdictions for election-related mail.” See id. And Mr.
Plunkett did not review, consider, or rely upon USPS publications specifically
involving election-related mail. See id. Mr. Plunkett’s testimony sheds no
meaningful light on the burdens Florida voters will face as a result of the Election

Day Receipt Deadline in the 2020 elections.

’ Notably, Florida does not require Supervisors to use first-class mail to send out vote-by-mail
ballots, even though it does require the Supervisors to use first-class mail for notifying voters of
an alleged signature deficiency or if the jurisdiction is participating in an all mail-ballot election.
See Fla. Stat. §101.6103, 101.68. As Director Matthews testified in her deposition, ballots not
sent by first-class mail can take significantly longer in transit, which has previously resulted in
voters in Pinellas and Hillsborough Counties not receiving their ballots until more than eight
days after the Supervisors sent them to the voters. See Ex. 3, Matthews Depo. Tr. at 50, 78-84.
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Beyond that, Plaintiffs’ claims related to the Election Day Receipt Deadline
do not hinge solely on mail delivery delays. The Deadline burdens voters for a host
of reasons, including the failure of many counties to provide adequate notice of
required delivery times, see PFOF at q 98, the historic difficulties of Supervisors,
despite their best efforts, to meet the statutory deadline for mailing ballots to voters
after receiving a timely request, see PFOF at q9 112-115, and the pandemic-
induced wave of first-time mail voters who, as the unrebutted evidence shows, are
far more likely to cast ballots rejected as late than experienced mail voters, see
PFOF at 99 123-125.

For their part, Republicans try to distinguish a handful of cases Plaintiffs
rely on by arguing they involved natural disasters that rendered “compliance with
normal deadlines impossible.” ECF No. 384 at 23-24. That attempted distinction
lacks force for at least two reasons. First, the courts in those cases did not find
compliance “impossible,” but nevertheless granted relief. See Georgia Coal. for
the People’s Agenda, Inc. v. Deal, 214 F. Supp. 3d 1344, 1345 (S.D. Ga. 2016)
(noting hurricane evacuations and closures “pofentially prevented individuals
from” registering to vote despite availability of electronic registration) (emphasis
added); Fla. Democratic Party v. Scott, 215 F. Supp. 3d 1250, 1258 (N.D. Fla.
2016) (extending relief beyond those “areas most affected by Hurricane Matthew”

to “the entire State of Florida™). Second, relief under Anderson-Burdick is not
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limited to instances where voting is “impossible.” See, e.g., Lee, 915 F.3d at 1319
(refusing to stay preliminary injunction related to law posing “risk of
disenfranchisement”).

Finally, Republicans attempt to distinguish the Wisconsin Election Day
Receipt Deadline recently enjoined because in Wisconsin there was evidence that
there was “no practical way” a voter who “submitted a request for an absentee
ballot on the deadline for submitting the request” would have time to “receive, vote
and return their ballot by the Election.” ECF No. 384 at 24; Democratic Nat’l
Committee v. Bostelmann, Nos. 20-cv-249-wmc, 2020 WL 1638374 (W.D. Wis.
April 2, 2020), stayed in part on other grounds sub nom. DNC v. RNC, Nos. 20-
1538 & 20-1546 (7th Cir. Apr. 3, 2020), stayed in part, 140 S. Ct. 1205 (April 6,
2020). But Bostelmann is squarely on point. As in Wisconsin, the evidence here
shows that a Florida voter who requests a ballot by the statutory deadline cannot
practically or logistically receive, vote, and return their mail ballot by Election Day
via mail. See, e.g., PFOF at 99 109-116."° And in Wisconsin, the district court’s

injunction extending the state’s deadline to receive mail ballots ended up sparing

' As explained at PFOF 9 110, Supervisors are required to mail ballots no later than eight days
before Election Day. But, as USPS announced just last week, states that allow voters to request a
mail ballot up to six days before the election “put ballots at high risk of not being delivered to
voters before an election.” Ex. 4, USPS July 7, 2020 OIG Report at 6. It logically follows that
there is a high risk that USPS cannot deliver a ballot to and have a voter timely return that ballot
via mail under Florida’s current statutory scheme.
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79,054 voters from disenfranchisement in that state’s April 2020 election. See Doc.
386-73, Wisc. Absentee Vote Rep. at 7. This Court should order similar relief.

B. The Election Day Receipt Deadline Is Not Justified by Any
Adequate State Interest.

The State Defendants baselessly contend that preventing the
disenfranchisement of tens of thousands of lawful Florida voters would result in
“mayhem.” ECF No. 391 at 21. The evidence shows no such thing, and the claim is
contradicted by many of the Supervisors themselves, who have admitted that a
modest extension of the Deadline (as Plaintiffs request) is both practicable and
advisable. See PFOF at 9] 134-136 (collecting Supervisor discovery responses).

For example, Supervisor Craig Latimer, the current President of the Florida
Supervisors of Elections Association (“FSE”) and the Hillsborough County
Supervisor, characterized counting ballots arriving after Election Day as “best
practice” and administratively practicable. See PFOF at q 136. After the March
2020 PPP, the FSE Legislative Committee strongly considered recommending to
the Governor “[e]xtend[ing] the deadline for all VBM ballots ... to be in SOE
office until 5SPM on Thursday after the election.” PFOF at q/64-65. Although not
ultimately adopted, the fact that the professional membership organization
representing the Supervisors of Florida’s 67 counties seriously considered that a
extension of the Deadline would be necessary this year cannot be squared with

Defendants’ dire predictions of “mayhem” if such a remedy were implemented.
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Defendants also raise the possibility that a postmark deadline could delay
ascertaining the results in “close races,” ECF No. 391 at 20, or raise the prospect of
“post-election-day votes.” ECF No. 384 at 13, 25. Defendants provide no evidence
of a “post-election-day votes” problem in states that already use a postmark
deadline (or, for example, from Wisconsin, where the Supreme Court ordered that
relief). As for the former concern as to delayed results, that concern is dwarfed by
the possibility that to reject Plaintiffs’ request for relief may very well ensure that
one or more races in Florida may be decided in November by a margin of victory
significantly less than the tens of thousands of otherwise valid ballots that will be
thrown out for no reason other than their arrival slightly after 7 p.m. on Election
Day. See PFOF at 9 96 (noting 2018 U.S. Senate and Commissioner of
Agriculture races were decided by fewer votes than were discarded due to
Deadline). That outcome will destroy confidence in the integrity of the election.
Avoiding the complete disenfranchisement of tens of thousands of Floridians far
outweighs any administrative burden on the State from a modestly extended
deadline.

C. The Election Day Receipt Deadline Violates Voters’ Procedural
Due Process Rights.

The State and County Defendants continue to fundamentally misunderstand
Plaintiffs’ due process claim. The Nielsen Plaintiffs have not brought a substantive

due process claim, nor are they arguing that counties are inappropriately
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categorizing mail ballots as late when they are timely, or vice versa. See ECF No.
391 at 27-28. As Plaintiffs have explained at ECF No. 245 at 44-46, ECF No. 285
at 27-29, and ECF No. 388 at 95-97, their complaint is that voters do not have
sufficient notice of how to comply with the Receipt Deadline to ensure their votes
will be counted. Unlike the deadline to vote in-person, which is clear—to
participate, you must join the line by 7 p.m.—there is no clear instruction given to
voters on how to ensure their votes will be counted if they vote by mail. The time
needed to send back a ballot is a moving target, forever changing depending on the
postal service and guesswork of local elections officials. See PFOF at 49 97-99.
This is a constitutionally indefensible way to run an election—particularly when
vote-by-mail is how a majority of Florida voters are likely to cast their ballots this
year. See PFOF at 99 73-75.

For procedural due process claims, “it is necessary to ask what process the
State provided, and whether it was constitutionally adequate.” Zinermon v. Burch,
494 U.S. 113, 126 (1990). Here, the Court should ask: Are voters receiving
adequate notice of election procedures? Is the State explaining ambiguous terms
(such as, mail your ballot “as soon as possible’)? Are voters even able to comply
with the State’s guidance under the statutory scheme? Are voters regularly notified
(post-deprivation) that their votes were not counted so that they are on notice in

subsequent elections? The answer to all of these questions is no.
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Contrary to the assertions of the State and County Defendants that the
substitute procedure requested by Plaintiffs have “no probable value,” ECF No.
391 at 28, Plaintiffs have empirically shown the exact value of extending the
deadline. See PFOF at 4 127-129 (explaining, for example, that in March 2020
PPP, 35% of late ballots arrived the first day after Election Day, 87% had arrived
by seventh day, and 99% had arrived by the tenth day). While it is true that
Plaintiffs’ remedy would not ensure that every single ballot mailed by Election
Day would be counted, see ECF No. 384 at 29, that is not a reason to refuse to
enter a remedy that is likely to count the vast majority of late-arriving ballots cast
by lawful Florida voters.

V. THE VOTER ASSISTANCE BAN UNCONSTITUTIONALLY
RESTRICTS PLAINTIFFS’ FIRST AMENDMENT RIGHTS.

A.  The Ban Imposes Undue Burdens on the Right to Vote.

The staggering number of voters that the Receipt Deadline consistently
disenfranchises shows that voters need assistance returning their ballots under the
current statutory scheme. To the extent this Court does not grant Plaintiffs’ relief
on their Election Day Receipt Deadline claim, Plaintiffs urge this Court to consider
the serious ramifications—and resulting burdens on voters—of leaving the Receipt
Deadline in place without ensuring that voters have a sufficient pool of help within

their communities to return their ballots by that deadline.
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That help will be more necessary this year than ever before, when countless
voters will find themselves stranded and unable to vote in person or return their
ballot by mail sufficiently in advance of Election Day. State and County
Defendants claim that in-person voting remains an “available, viable, and . . . safe
option,” ECF No. 391 at 27, but the record belies that assertion. To start, the
Supervisors have confirmed that they anticipate fewer polling locations and will be
consolidating their resources (including poll workers and health supplies) to open
those locations at all. See PFOF at 99 57-60. Nor are those locations necessarily
accessible to voters. See PFOF at 99 77-82 (describing voters who would have to
make 70- or 80-mile round trip to drop off vote-by-mail ballot during early voting).

Perhaps most importantly, many voters, including Florida’s seniors, are
understandably not willing to take the risk of showing up in person to drop off a
ballot or to vote in person. See, e.g. Ex. 5, Davis Depo. Tr. at 11:1-4 (“I’'m 77 years
old and I’ve never voted in a pandemic before, and I don’t intend to go out any
more than [ have to go out.”); id. at 18:19-24 (“I couldn’t go to the polling
place . . . and I couldn’t subject myself to possible infection and then infecting my
wife or family, others in my family. And I am just not going to do that.”); Ex. 6,
Jackson Depo. Tr. at 26-27 (82-year-old Plaintiff describing family member who
died from coronavirus and explaining, “I will not take risks. I know what the virus

can do, [ know how devastating it is.”).
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Even if counties implement social distancing, sanitizing measures, plastic
face shields, and plexiglass barricades at polling places—as they should—that
these measures are required proves the point. See Ex. 7, Latimer Depo. Tr. at 28:1-
4. And for precisely the same reason that Florida’s counties lost poll workers en
masse for the March 2020 PPP and continue to see cancellations, see PFOF at 9
55-58, there is no reason to expect that volunteers to return ballots will be plentiful
this year. Indeed, among the seven Nielsen Voter Plaintiffs are three voters who
used to return vote-by-mail ballots for others or drive other voters to the polls but
who will not do this year. See Doc. 386-6, Davis Decl. § 3, Doc. 386-4, Bruce
Decl. 9 8, and Doc. 386-7, Jackson Decl. 9 5. Nor will they ask other vulnerable
family or friends to do so. See Ex. 5, Davis Depo. Tr. at 12:8-11; id. at 32:21-24.

The idea that a large group of volunteers is waiting in the wings to fill this
assistance gap in a year in which Floridians are being urged to stay inside their
homes and avoid contact with others is pure fantasy. What is needed are
community organizations that can arrange a safe, professional, and coordinated
effort to dispatch staff members or paid organizers to help voters who need that
help.

B. The Ban Is Not Justified by Any Adequate State Interest.

The State’s purported interests for the Voter Assistance Ban do not hold

(13

water. The State first argues that the prohibition on paid ballot collectors “is
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essential to maintain a secret ballot and the confidentiality of voting” and to
prevent unwitting voters from coercion, ECF No. 391 at 22, but Plaintiffs seek to
deliver only completed, sealed ballots. Further, many other Florida laws already
criminalize any exercise of undue influence or voting fraud that might be captured
by the Ban. See, e.g., Fla. Stat. §§ 104.041, 104.061(1). And the State has proffered
no evidence that paid ballot collectors are more likely to inject fraud into the
voting process than volunteers would be. When faced with analogous challenges,
the Supreme Court has held that it is appropriate to presume the opposite. See e.g.,
Meyer v. Grant, 486 U.S. 414, 426 (1988). The same is true here. The precise
reason that Alianza and Priorities USA seek to engage in a paid effort, as they
explain below, infra at 37, is to ensure that those collectors are appropriately
trained and accountable to the organization.

C. The Ban Violates the First Amendment.

The Voter Assistance Ban unquestionably regulates conduct the First
Amendment protects. Ballot collection is expressive conduct. See Meyer, 486 U.S.
at 423. If “encouraging others to register to vote” constitutes ‘“core First
Amendment activity,” then the result of voter registration—voting—similarly falls
within the First Amendment’s protections. League of Women Voters of Fla. v.
Browning, 863 F. Supp. 2d 1155, 1158 (N.D. Fla. 2012). Indeed, the Supreme

Court has recognized that citizens have strong interests to “associate together fo

34



Case 4:20-cv-00236-RH-MJF Document 544 Filed 07/13/20 Page 37 of 45

express their support” for candidates or parties. Anderson v. Celebrezze, 460 U.S.
780, 806 (1983) (emphasis added); see also Citizens United v. Fed. Election
Comm’n, 558 U.S. 310, 373 (Roberts, C.J., concurring) (“The First Amendment
protects more than just the individual on a soapbox and the lonely pamphleteer.”).
Even if this Court finds that Ban does not regulate expressive conduct, it
plainly infringes upon the right to association—itself a right subject to core First
Amendment protection, and one that Defendants do not even attempt to address.
“[P]olitical belief and association constitute the core of those activities protected
by the First Amendment.” Elrod v. Burns, 427 U.S. 347, 356 (1976); see also
Williams v. Rhodes, 393 U.S. 23, 30 (1968) (“[T]he right of individuals to
associate for the advancement of political beliefs . . . rank[s] among our most
precious freedoms.”); Cal. Democratic Party v. Jones, 530 U.S. 567, 574 (2000)
(freedom of association broadly involves “the ability of citizens to band together in
promoting among the electorate candidates who espouse their political views.”).
The Ban prohibits Alianza and Priorities USA from associating with their members
and aligned communities to advance their missions through the political process.
As Alianza explained, absent the prohibition, “we could get additional voters to
vote.” Ex. 8, Vilar Depo. Tr. 21:7-11. But the Ban “create[s] an impediment in
[Alianza’s] ability to assist our members and constituents.” Id. 37:8-9. Similarly, it

prevents Priorities from “doing all that we can to eliminate barriers to the voting
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process and to do all the work that we can to make sure [voters] have access to the
vote.” Ex. 2, Cecil Depo. Tr. 68:21-69:2.

Defendants’ reliance on non-binding authority is misplaced. In Voting for
America, Inc. v. Steen, 732 F.3d 382 (5th Cir. 2013), the Fifth Circuit considered a
law that “d[id] not completely ban third-party organizers from compensating
canvassers,” but “merely prevent[ed] organizations from making compensation and
employment decisions solely based on” a quota involving a “fixed number of
applications.” Id. at 399 (emphasis added). Here, the Ban offers a blanket
prohibition on ballot-collection from any paid professional, regardless of whether
the professional was meeting a quota or not. Nor does Knox v. Brnovich, 907 F.3d
1167 (9th Cir. 2018), help Defendants because that court did not consider a First
Amendment freedom of association claim, which Plaintiffs assert here. Id. at 1173.

Defendants make little attempt to explain how this case differs from binding
authority like Meyer. There, the Supreme Court invalidated a state law that
criminalized paying petitioners for collecting petition signatures. Meyer, 486 U.S.
at 428. Defendants argue that Meyer involved “interactive communication.” ECF
No. 382 at 39. So does the Ban—by prohibiting Plaintiffs from assisting voters in
delivering their ballots, the Ban prohibits meaningful interactive communication

between assisting professionals and voters.

36



Case 4:20-cv-00236-RH-MJF Document 544 Filed 07/13/20 Page 39 of 45

And while unpaid individuals can assist voters, as Defendants observe, see
ECF No. 391 at 30, “[t]he First Amendment protects appellees’ right not only to
advocate their cause but also to select what they believe to be the most effective
means for so doing.” Meyer, 486 U.S. at 424. Paid professionals are far more
effective and accountable than volunteers. Paying professionals to assist voters
with their ballots allows the organization to ensure those assistants are trained and
can hold them responsible so “we’re doing everything we can to make sure that
process works as smoothly as possible with as much accountability as possible.”
Ex. 2, Cecil Depo. Tr. 72:4-7; see also Ex. 8, Vilar Depo. Tr. at 36:18-22
(explaining volunteers ‘“are not accountable to a professional organization like
Alianza. You can train them, but there's no holding them accountable to actually
perform volunteer work.”).

Because the Voter Assistance Ban regulates core First Amendment
activity—free expression and free association—it is subject to strict scrutiny. See
NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460-61 (1958) (“[S]tate
action which may have the effect of curtailing the freedom to associate is subject to
the closest scrutiny.”). Accordingly, the Ban must be “narrowly tailored to serve a
compelling government interest.” Buckley v. Am. Const. Law Found., Inc., 525

U.S. 182, 206 (1999) (Thomas, J., concurring).
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The Ban is not narrowly tailored. It is a blanket prohibition on paid staff
community organizers from helping voters return their mail ballots. Florida could
regulate this activity in a much more narrowly tailored fashion, but it has not done
so. See, e.g., Cal. Elec. Code § 3017(3)(e)(1) (regulating paid ballot collection
more narrowly by prohibiting organizations from paying individuals based on
number or quota of ballots collected); S.D. Code § 12-19-2.2 (requires individuals
assisting more than one voter make themselves known to elections officials); W.
Va. Code §3-3-5 (requiring assistors to certify they have not altered or examined
ballot). Each of those options is available to Florida. Instead, it has imposed a
wholesale prohibition.

To justify the Ban, Defendants offer only the broad and generalized
assertion that it deters fraud, but “a significant encroachment upon associational
freedom cannot be justified upon a mere showing of a legitimate state interest.”
Kusper v. Pontikes, 414 U.S. 51, 58 (1973). Defendants cannot point to a single
instance of fraud that the Ban has prevented—nor can multiple elections officials.
See, e.g., Ex. 7, Latimer Depo. Tr. 108:9-109:6; Ex. 3, Matthews Depo. Tr. 149:17-
150:4. Defendants fall woefully short in justifying the clear infringement on
voters’ First Amendment rights to expression and association. After all, “it is our
law and our tradition that more speech, not less, is the governing rule.” Citizens

United, 558 U.S. at 361 (Roberts, C.J., concurring).

38



Case 4:20-cv-00236-RH-MJF Document 544 Filed 07/13/20 Page 41 of 45

D. The Ban Violates Section 208 of the Voting Rights Act.
For the reasons stated in ECF No. 245 at 48-50, ECF No. 285 at 29-31, and

ECF No. 388 at 99-100, the Voter Assistance Ban violates Section 208 of the
Voting Rights Act.

VI. THIS COURT HAS THE AUTHORITY TO ISSUE REMEDIES FOR
NIELSEN PLAINTIFFS’ CLAIMS.

Defendants’ assertion that this Court cannot craft any meaningful remedies
must be news to this Court, which has regularly ordered similar—if not more
expansive—relief than the remedies sought here. Less than two years ago, this
Court ordered detailed relief regarding precise procedures for Spanish-speaking
Puerto Rican voters in Florida to vote in order to ensure compliance with the VRA.
Madera Rivera v. Detzner, 325 F. Supp. 3d 1269, 1284 (N.D. Fla. 2018). Part of
this carefully crafted relief required the Secretary to take concrete actions to direct
Supervisors to provide Spanish sample ballots, create a Spanish-language
webpage, and provide Spanish-language signage at polling places. See id. This was
no anomaly: as the Secretary knows, federal courts in this district routinely offered
detailed relief to avoid unconstitutional burdens on the right to vote. See Jones v.
DeSantis, 4:19-cv-300-RH/MJF, 2020 WL 2618062, at **44-47 (N.D. Fla. May
24, 2020) stayed pending appeal No. 20-12003-AA (11th Cir. July 1, 2020);
Democratic Exec. Comm. of Fla. v. Detzner, 347 F. Supp. 3d 1017, 1032-33 (N.D.

Fla. 2018) (ordering Secretary to direct supervisors of elections to allow voters two
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days to cure signature mismatch on mail ballots); League of Women Voters of Fla.,
Inc. v. Detzner, 314 F. Supp. 3d 1205, 1225 (N.D. Fla. 2018) (ordering Secretary to
issue directive to supervisors advising them that early vote locations can be placed
on college campuses); Fla. Democratic Party v. Detzner, 4:16-cv-607-MW/CAS,
2016 WL 6090943, at **9—-10 (N.D. Fla. Oct. 16, 2016) (ordering Secretary to
direct supervisors to allow mismatched-signature ballots to be cured under
identified circumstances); Fla. Democratic Party v. Scott, 215 F. Supp. 3d 1250,
1250 (N.D. Fla. 2016) (ordering Secretary to direct supervisors to extend voter
registration deadline to specific day and extend deadline to submit or amend voting
plans to specific date).

The Eleventh Circuit routinely upholds these types of orders. For example,
after this Court ordered a modest 48-hour period to cure signature mismatches on
vote-by-mail ballots, the Eleventh Circuit denied the Secretary’s motion to stay
and, finding the Court “was empowered to enter the narrow and reasonable” relief
it did. Democratic Party v. Lee, 915 F.3d 1312, 1327 (11th Cir. 2019). In that same
case, the Eleventh Circuit observed that, “it is axiomatic that a district court ‘need
not grant the total relief sought by the applicant but may mold its decree to meet
the exigencies of the particular case.”” Id. (quoting Trump v. Int’l Refugee
Assistance Project, 137 S. Ct. 2080, 2087 (2017)). Similarly, the Eleventh Circuit

has upheld this Court’s relief in its order granting in part plaintiffs’ motion for
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preliminary injunction in Jones. See Jones v. Governor of Fla., 950 F.3d 795, 832-
33 (11th Cir. 2020).

In short, this Court can—and should—grant the modest, tailored relief
sought here to preventing the widespread disenfranchisement that will almost
certainly happen in November absent judicial intervention. See ECF No. 292-1 at
51-71. Plaintiffs’ requested remedies are “clear, as easily administered as feasible,
and no more intrusive than necessary on a defendants’ lawful prerogatives.” Jones,
2020 WL 2618062 at *42 (citing Lemon v. Kurtzman, 411 U.S. 192, 200 (1973)).
And it s precisely a “‘positive injunction[] . . . [to] require parties to comply with
existing law’”—the First and Fourteenth Amendments and the VRA-—that
Plaintiffs seek. ECF No. 391 at 44 (quoting Thompson v. Dewine, 959 F.3d 804,

812 (6th Cir. 2020)).

CONCLUSION

For the foregoing reasons, based on the evidence presented herein, and based
on the evidence to be presented at trial, the Nielsen Plaintiffs respectfully request
that the Court enter final judgment in their favor and against Defendants on all

claims.
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