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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 

  
KIRK NIELSEN et al.,  

 Plaintiffs,  

  v.  

RON DESANTIS et al.,  

 Defendants.  

_____________________________ 

 
 
CONSOLIDATED 
CASE NO. 4:20cv236-RH-MJF 
 

 

 

 

DREAM DEFENDERS PLAINTIFFS’ MOTIONS IN LIMINE TO 
EXCLUDE CERTAIN EVIDENCE AND TESTIMONY AT TRIAL 

Dream Defenders Plaintiffs respectfully request this court grant these 

motions in limine to preclude Defendants from introducing testimony and other 

evidence that: (1) is not relevant to a material fact or issue in this case; (2) that is 

likely to confuse the issues, cause undue delay, result in unfair prejudice and waste 

time; and (3) that was not disclosed by Defendants during discovery and should be 

excluded under Federal Rule of Civil Procedure 37. 

For the reasons described in detail in Dream Defenders Plaintiffs’ 

Memorandum of Law in support, Plaintiffs believe exclusion of this evidence is 

warranted and will allow each side to prepare their case adequately, prevent 
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surprise that is neither substantially justified nor harmless, avoid confusing the 

issues, wasting time in an extremely expedited trial and case, and unfairly 

prejudice individual Plaintiffs. 

CERTIFICATE OF COMPLIANCE WITH LOCAL RULES 

 I hereby certify counsel for Dream Defenders Plaintiffs conferred regarding 

the relief sought in the foregoing motion with counsel for all other Defendants.  

Counsel for Intervenors, Republican Organizations would not take a position 

without seeing the motion itself. Counsel for the remaining Defendants did not 

consent to the relief requested.  The undersigned certifies that the foregoing 

complies with the size, font, and formatting requirements of Local Rule 5.1(C), 

and that the foregoing complies with the word limit in Local Rule 7.1(F); this 

motion contains 144 words, excluding the case style, signature block, and 

certificates. 

s/ Stuart Naifeh  
Stuart Naifeh 
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INTRODUCTION 

Dream Defenders Plaintiffs submit these motions in limine to preclude 

Defendants from introducing testimony and other evidence that is not relevant to a 

material fact or issue, that is likely to confuse the issues, cause undue delay, waste 

time, and that was not disclosed by Defendants during discovery and should be 

excluded under Federal Rule of Civil Procedure 37. 

ARGUMENT 

Evidence is admissible if it is relevant. Fed. R. Evid. 402. Evidence is 

relevant if it has any tendency to prove or disprove a fact of consequence. Fed. R. 

Evid. 401; Advisory Comm. Notes, Fed. R. Evid. 401 (“The standard of 

probability under the rule is ‘more probable than it would be without the 

evidence.’”); United States v. Patrick, 513 F. App’x 882, 886 (11th Cir. 2013). A 

district court may exclude relevant evidence under Rule 403 if “its probative value 

is substantially outweighed by a danger of ... unfair prejudice, confusing the issues, 

misleading the jury, undue delay, wasting of time, or needlessly presenting 

cumulative evidence.” Fed. R. Evid. 403. Federal Rule of Civil Procedure 37 states 

that a party that “fails to provide information or identify a witness as required by 

Rule 26(a) or (e) . . . is not allowed to use that information or witness to supply 

evidence on a motion, at a hearing, or at a trial, unless the failure was substantially 

justified or is harmless.”  Fed. R. Civ. P. 37(c)(1). 
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MIL 1:  To Exclude from Trial Expert Evidence Not Produced in 
Compliance with this Court’s Scheduling Order and Federal Rule 
26(a)(2). 

 Dream Defenders Plaintiffs request this Court exclude from trial 

under Rule 37(c)(1) any evidence introduced by any defendant under Federal Rule 

of Evidence 702, 703, or 705 that was not timely disclosed to Plaintiffs in 

accordance with this Court’s Scheduling Order or Federal Rule 26 to allow Dream 

Defenders Plaintiffs to prepare their case adequately and to prevent surprise that is 

neither substantially justified nor harmless. Federal Rule of Civil Procedure 

(“Rule”) 26(a)(2) requires a party to disclose to opposing parties the identity of any 

witness it may use at trial to present evidence under Federal Rule of Evidence 702, 

703, or 705 (“expert evidence”) at a time and sequence set by court order.  Fed. R. 

Civ. P. 26(a)(2).  Absent a court order setting the scheduling, disclosures must be 

made “(i) at least 90 days before the date set for trial or for the case to be ready for 

trial; or (ii) if the evidence is intended solely to contradict or rebut evidence on the 

same subject matter identified by another party under Rule 26(a)(2)(B) or (C), 

within 30 days after the other party’s disclosure.” Fed. R. Civ. P. 26(a)(2)(D). 

Rule 26(e)(2) further specifies that “for an expert whose report must be 

disclosed under Rule 26(a)(2)(B), the party’s duty to supplement extends both to 

information included in the report and to information given during the expert's 

deposition.”  Fed. R. Civ. P. 26(e)(2).  Any additions or changes to this 
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information must be disclosed by the time the party's pretrial disclosures under 

Rule 26(a)(3) are due. Id. 

Expert disclosures required under Rule 26(a)(2) include “not only the 

identification of the expert, but also the provision of a written report containing ‘a 

complete statement of all opinions’ and ‘the basis and reasons therefor.’” Reese v. 

Herbert, 527 F.3d 1253, 1265 (11th Cir. 2008) (affirming the district court’s 

exclusion of an expert report for failure to comply with Rule 26). “Because expert 

witness discovery rules are designed to allow both sides in a case to prepare their 

cases adequately and to prevent surprise, compliance with the requirements of Rule 

26 is not merely aspirational.” Id. at 1266.  To prevent this unfair surprise and 

allow both sides in a case to prepare their case adequately, Congress created “a 

self-executing sanction for failure to make a disclosure required by Rule 26(a)” in 

Rule 37. See Fed. R. Civ. P. 37(c)(1) advisory committee’s note to 1993 

amendment. Under Rule 37, a party the fails to provide information or identify a 

witness as required by Rule 26(a) or (e) is may not use that information or witness 

to supply evidence on a motion, at a hearing, or at a trial.  Fed. R. Civ. P. 37(c)(1).  

District Courts in the Eleventh Circuit have the authority under Rule 37(c)(1) “to 

exclude an expert’s testimony where a party has failed to comply with Rule 26(a) 

unless the failure is substantially justified or harmless.” OFS Fitel, LLC v. Epstein, 

Becker and Green, P.C., 549 F.3d 1344, 1363 (11th Cir. 2008).  District Courts 
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have the discretion to exclude untimely expert testimony—"even when they are 

designated as ‘supplemental’ reports.” See Corwin v. Walt Disney Co., 475 F.3d 

1239, 1252 (11th Cir. 2007) (“[A] supplemental expert report may be excluded 

pursuant to Federal Rule of Civil Procedure 37(c) if a party fails to file it prior to 

the deadline imposed.”). 

Dream Defenders Plaintiffs respectfully request this Court to exclude from 

trial evidence introduced by any defendant under Federal Rule of Evidence 702, 

703, or 705 not timely disclosed to Plaintiffs in accordance with this Court’s 

Scheduling Order or Federal Rule 26(a) and (e), including untimely expert reports 

designated as supplemental reports. 

MIL 2:  To Exclude from Trial Any Document or Evidence that was not 
Produced in Compliance with this Court’s Scheduling Order or 
Rule 26. 

Dream Defenders Plaintiffs request this Court to exclude from trial any 

witness testimony, documents, or other evidence not produced by any Defendant in 

compliance with this Court’s scheduling order or under Rule 26; such evidence 

should be excluded under Rule 37(c)(1).  Rule 37(c) provides that where a party 

fails to disclose information or witnesses required to be disclosed, the party is not 

allowed to use that information or witness “unless the failure was substantially 

justified or is harmless.’ Fed. R. Civ. P. 37(c)(1).”   
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“It is indisputable that a court may exclude any belated evidence disclosed 

subsequent to the deadline set forth in a valid scheduling order.”  Arch Specialty 

Ins. Co. v. Balzebre, No. 10-23775-CIV, 2013 WL 12065533, at *2 (S.D. Fla. Jan. 

16, 2013) (citing Burney v. Rheem Mfg. Co., Inc., 196 F.R.D. 659 (M.D. Ala. 

2000)).  For example, in Arch Specialty Ins. Co., the Court granted a motion in 

limine to exclude evidence regarding an amended damages claim.  Id.  The Court 

noted that “[u]nlike the documentation presented from Winn Dixie upon which a 

fact witness with knowledge may be questioned, the Plaintiff has been precluded 

from meaningful discovery of the basis of Defendants’ Second Amended Damages 

due to the Defendants’ production of same following the deposition of key 

witnesses such as Thomas Balzebre, Robert Balzebre, and Tami Clemenza-Wilson.  

Therefore, the Second Amended Damages Claim and the Second Amended 

Affidavits supporting the same are excluded.”  Id. (emphasis added). 

Similarly, the close of fact discovery was on June 30, and all depositions of 

the Defendants’ witnesses have been completed.  Thus, to the extent Defendants 

seek to introduce any surprise witnesses, documents, or other evidence, it should 

be excluded in limine at least because Plaintiffs have not had the opportunity to 

depose the new witness(es) or question Defendants’ deposed witnesses regarding 

the new document(s) or other evidence.  Moreover, Plaintiffs would be unfairly 

prejudiced by having to spend time and resources during trial analyzing any 
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surprise documents, evidence, or potential witness testimony.  As such, any 

attempt by Defendants to introduce surprise witnesses, documents, or other 

evidence at trial would not be justified or harmless, and should therefore be 

excluded. 

MIL 3:  To Exclude from Trial Any Document, Evidence or Testimony 
that is Not Relevant to a Material Fact or Issue in, that is Likely 
to Confuse the Issues, Cause Undue Delay, Waste Time or Cause 
Unfair Prejudice.  

A. Testimony into Private or Sensitive Information Health Information of 
Individual Plaintiffs other Than as Necessary to Prove Standing or 
Entitlement to Relief. 

The personal details of individual Plaintiffs’ health issues or concerns are 

not relevant to Plaintiffs’ standing to bring this case or entitlement to relief.  To the 

extent such information supports a claim or defense or is necessary to support 

standing, Plaintiffs have appropriately raised facts that speak to these issues.  Any 

relevance in the personal health concerns of individual Plaintiffs is greatly 

outweighed by the likelihood that introducing this evidence will confuse the issues, 

waste valuable time in this already expedited trial and cause unfair prejudice to the 

Plaintiffs themselves.  Interrogation into the personal health concerns of individual 

Plaintiffs could also chill vulnerable Plaintiffs from coming forward to ensure their 

constitutional rights be vindicated. 
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Individual Plaintiffs’ past medical history, which would be confidential 

under state and Federal law, is not relevant, as required to be admissible at trial, 

and any relevance such details have is greatly outweighed by the risk of confusing 

the issues at trial and unnecessary prejudice.  Individuals have an expectation of 

privacy in sensitive financial and health information, and although Plaintiffs 

brought this case because of their age and underlying health conditions, elderly 

Plaintiffs and Plaintiffs with underlying health conditions should not be forced to 

lay bare the nature and specifics of their medical conditions to explain the danger 

COVID-19 poses to them.  All Americans are at risk of COVID-19, and in this 

rapidly changing health crisis, what we have gathered thus far is simply that 

elderly people and people with underlying health conditions are at greatest risk of 

grave or deadly consequences from the virus. Thus, the specific nature of an 

individual Plaintiffs’ health condition is not relevant to whether that person could 

a) reasonably fear for their life in catching the virus caused by COVID-19; b) 

develop the virus caused by COVID-19; c) encounter grave or deadly side effects 

symptoms from the virus. 

Delving into the nature of Dream Defenders Plaintiffs’ conditions muddies 

the issue, for example, of whether voters with disabilities will not be afforded an 

opportunity to vote privately and independently in an equal manner to voters 

without disabilities.  See See Bircoll v. Miami-Dade Cty., 480 F.3d 1072, 1083 
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(11th Cir. 2007); Nat’l Fed. of the Blind v. Lamone, 813 F.3d 494, 506 (4th Cir. 

2016). Interrogation into Plaintiffs’ private or sensitive health issues or concerns 

would thus waste valuable time in an already expedited and condensed trial.  As a 

result, evidence, testimony or argument regarding the personal details of individual 

Plaintiffs’ health issues or concerns should be excluded from trial as not relevant or 

as relevant, but as evidence whose relevance is greatly outweighed by the 

likelihood that introducing such evidence will confuse the issues at stake, waste 

valuable time in an already expedited trial and subject Plaintiffs to unfair prejudice. 

B. Testimony into Private or Sensitive Financial Information of Dream 
Defenders Plaintiffs other than to Prove Standing or Entitlement to 
Relief. 

Evidence or testimony about the financial condition or sensitive financial 

information of Dream Defenders Plaintiffs, especially organizational Plaintiffs, is 

not relevant to trial on the merits of Plaintiffs’ voting rights claims and causes of 

action. Dream Defenders Plaintiffs have proffered evidence sufficient for 

determining whether they have met Article III standing. Additional trial testimony 

or evidence about the financial information or health of Dream Defenders Plaintiffs 

should be excluded.  

Dream Defenders Plaintiffs’ financial condition is not at issue. Evidence 

regarding Plaintiffs’ finances, specifically diversion of resources because of state 

action and inaction, is only relevant to their standing to bring this litigation.  That 
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does not open the door to a full inquest on the nature and financial health of the 

individual organizations that are party to this case. Allowing such harassing, 

downstream, irrelevant information into trial, beyond the information necessary to 

determine whether Dream Defenders Plaintiffs have met the Article III standing 

requirements, will confuse the issues, which abound. Moreover, as evidenced by 

Rule 11 sanctions, evidence should not be admitted for an improper purpose, such 

as to “harass, cause unnecessary delay, or needlessly increase the cost of 

litigation.” Fed. R. Civ. P. 11.  Admission of Dream Defenders Plaintiffs’ financial 

information would serve to harass Plaintiff organizations and will discourage them 

from bringing litigation to vindicate their members’ voting rights. Evidence or 

testimony about the financial condition or sensitive financial information of Dream 

Defenders Plaintiffs should be excluded from trial.  

C. Evidence Concerning Entities Associated with Plaintiffs That Are Not 
Parties. 

Evidence or testimony about organizations associated with Dream Defenders 

Plaintiffs that are not parties to this litigation should not be admitted at trial 

because it does not have any tendency to prove or disprove a fact of consequence. 

For example, the conduct of Dream Defender Plaintiffs that are tax exempt under 

501(c)(3) of the Internal Revenue Code must be markedly different than the 

conduct of organizations classified as tax exempt under 501(c)(4). Dream 

Defenders Plaintiffs classified as 501(c)(3) organizations are similarly forbidden 
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from engaging in conduct that Political Action Committees engage in. Because 

there is no relevant overlap of conduct between Dream Defenders Plaintiffs 

501(c)(3) organizations and any other associated organization, evidence or 

testimony regarding this information is not relevant to any issue of consequence, 

and instead will confuse the issues at stake and waste time. Such information is due 

to be excluded. 

CONCLUSION 

 For the foregoing reasons, Dream Defenders Plaintiffs request this Court 

grant the relief requested in motions in limine 1 through 3. 

Respectfully submitted, 

Dated: July 6, 2020 
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