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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

KIRK NIELSEN, MORGAN OUTLAW,
REVEL LUBIN, FELICIA BRUCE,
BARBARA DEVANE, RAY DAVIS,
DONESA JACKSON, ALIANZA FOR
PROGRESS, INC., FLORIDA ALLIANCE
FOR RETIRED AMERICANS, INC., and
PRIORITIES USA,

Plaintiffs, Case No. 4:20-cv-00236-RH-MJF

RON DESANTIS, in his official capacity
as Florida Governor, et al.,

Defendants.

ANSWER AND AFFIRMATIVE DEFENSES OF PAUL A. LUX, AS
SUPERVISOR OF ELECTIONS FOR OKALOOSA COUNTY
AND THE OKALOOSA COUNTY CANVASSING BOARD
TO THE SECOND AMENDED COMPLAINT FOR INJUNCTIVE AND
DECLARATORY RELIEF OF THE NIELSEN PLAINTIFFS

Defendants, PAUL A. LUX, in his Official Capacity as Supervisor of

Elections for Okaloosa County and the OKALOOSA COUNTY CANVASSING

BOARD (Collectively the “Okaloosa County Defendants”), do respond to the

Second Amended Complaint for Injunctive and Declaratory Relief (“Second

Amended Complaint™), and state as follows:
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NATURE OF THE CASE

1. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 1 of the Second Amended Complaint and, therefore, the
allegations are denied.

2. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 2 of the Second Amended Complaint and, therefore, the
allegations are denied.

3. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 3 of the Second Amended Complaint and, therefore, the
allegations are denied.

4, The allegations of Paragraph 4 of the Second Amended Complaint are
denied.

3. The allegations of Paragraph 5 of the Second Amended Complaint are
denied.

6. The allegations of Paragraph 6 of the Second Amended Complaint are
denied.

7. The allegations of Paragraph 7 of the Second Amended Complaint are

denied.
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8. The allegations of Paragraph 8 of the Second Amended Complaint are
denied.

JURISDICTION AND VENUE

9. Okaloosa County Defendants admit that the action is purportedly
brought under 42 U.S.C. §§ 1983 and 1988, however, they deny that Plaintiffs are
entitled to any relief.

10.  The allegations of Paragraph 10 of the Second Amended Complaint are
admitted.

11. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 11 of the Second Amended Complaint and, therefore, the
allegations are denied.

12.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 12 of the Second Amended Complaint and, therefore, the
allegations are denied.

13.  The allegations of Paragraph 13 of the Second Amended Complaint are
admitted.

14.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 14 of the Second Amended Complaint and, therefore, the

allegations are denied.
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PARTIES

15. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 15 of the Second Amended Complaint and, therefore, the
allegations are denied.

16. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 16 of the Second Amended Complaint and, therefore, the
allegations are denied.

17.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 17 of the Second Amended Complaint and, therefore, the
allegations are denied.

18.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 18 of the Second Amended Complaint and, therefore, the
allegations are denied.

19. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 19 of the Second Amended Complaint and, therefore, the
allegations are denied.

20. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 20 of the Second Amended Complaint and, therefore, the

allegations are denied.
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21. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 21 of the Second Amended Complaint and, therefore, the
allegations are denied.

22. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 22 of the Second Amended Complaint and, therefore, the
allegations are denied.

23.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 23 of the Second Amended Complaint and, therefore, the
allegations are denied.

24.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 24 of the Second Amended Complaint and, therefore, the
allegations are denied.

25. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 25 of the Second Amended Complaint and, therefore, the
allegations are denied.

26.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 26 of the Second Amended Complaint and, therefore, the

allegations are denied.
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27. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 27 of the Second Amended Complaint and, therefore, the
allegations are denied.

28.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 28 of the Second Amended Complaint and, therefore, the
allegations are denied.

29. It is admitted that Ron DeSantis is the Governor of the State of Florida
and that he i1s a member of the Florida Elections Canvassing Commission.
Otherwise, the Okaloosa County Defendants are without knowledge of the
remaining allegations contained in Paragraph 29 of the Second Amended Complaint
and, therefore, the allegations are denied.

30. It is admitted that Laurel Lee is the Secretary of State for the State of
Florida and that she is a member of the Florida Elections Canvassing Commission.
Otherwise, the Okaloosa County Defendants are without knowledge of the
allegations contained in Paragraph 30 of the Second Amended Complaint and,
therefore, the allegations are denied.

31. It is admitted that Ashley Moody is the Attorney General of the State
of Florida and that she is a member of the Florida Elections Canvassing Commission.

Otherwise, the Okaloosa County Defendants are without knowledge of the
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allegations contained in Paragraph 31 of the Second Amended Complaint and,
therefore, the allegations are denied.

32. Itis admitted that Jimmy Patronis is a member of the Florida Elections
Canvassing Commission. Otherwise, the Okaloosa County Defendants are without
knowledge of the allegations contained in Paragraph 32 of the Second Amended
Complaint and, therefore, the allegations are denied.

33. Admitted that as to Supervisor Lux, that he is sued in his official
capacity and that he is responsible for administering elections in Okaloosa County.
Otherwise, the Okaloosa County Defendants are without knowledge of the
remaining allegations of Paragraph 33 of the Second Amended Complaint and,
therefore, denies those allegations.

34. Okaloosa County Defendants admit that CCBs are entities that are
created by Florida Statutes and that their memberships are defined by Florida
Statutes. However, the terms and provisions of those statutes speak for themselves
in their entirety and, therefore, the Okaloosa County Defendants deny any purported
summary or excerpt and, therefore, the allegations of Paragraph 34 of the Second

Amended Complaint are denied.
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STATEMENT OF FACTS AND LAW

A.  Vote by Mail in Florida

35. The terms and provisions of section 101.62, Florida Statutes, speak for
themselves in their entirety and the Okaloosa County Defendants deny any purported
summary or excerpt, therefore, the allegations of Paragraph 35 of the Second
Amended Complaint are denied.

36. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 36 of the Second Amended Complaint and, therefore, the
allegations are denied.

37. Okaloosa County Defendants admit that voting by mail requires certain
actions to be taken by the voter in advance of Election Day. However it is denied
that that these actions are substantial as alleged in Paragraph 37 of the Second
Amended Complaint and, therefore, those allegations are denied.

38.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 38 of the Second Amended Complaint and therefore the
allegations are denied.

39.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 39 of the Second Amended Complaint and, therefore, the

allegations are denied.
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40. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 40 of the Second Amended Complaint and, therefore, the
allegations are denied.

41.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 41 of the Second Amended Complaint and, therefore, the
allegations are denied.

42. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 42 of the Second Amended Complaint and, therefore, the
allegations are denied.

43.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 43 of the Second Amended Complaint and, therefore, the
allegations are denied.

44.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 44 of the Second Amended Complaint and, therefore, the
allegations are denied.

45. The allegations of Paragraph 45 of the Second Amended Complaint are
denied.

46. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 46 of the Second Amended Complaint and, therefore, the

allegations are denied.
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47.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 47 of the Second Amended Complaint and, therefore, the
allegations are denied.

48.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 48 of the Second Amended Complaint and, therefore, the
allegations are denied.

49.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 49 of the Second Amended Complaint and, therefore, the
allegations are denied.

50. The allegations of Paragraph 50 of the Second Amended Complaint are
denied.

51. The terms and provisions of sections 104.616 and 775.082, Florida
Statutes speak for themselves in their entirety and the Okaloosa County Defendants
deny any purported summary or excerpt and therefore the allegations of Paragraph
51 of the Second Amended Complaint are denied.

52.  The allegations of Paragraph 52 of the Second Amended Complaint are
denied.

53.  The allegations of Paragraph 53 of the Second Amended Complaint

are denied.

10
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B. The Exacerbating Effect of the Coronavirus Crisis on Florida’s
Vote-By-Mail System

54.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 54 of the Second Amended Complaint and, therefore, the
allegations are denied.

55. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 55 of the Second Amended Complaint and, therefore, the
allegations are denied.

56. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 56 of the Second Amended Complaint and, therefore, the
allegations are denied.

57.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 57 of the Second Amended Complaint and, therefore, the
allegations are denied.

58.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 58 of the Second Amended Complaint and, therefore, the
allegations are denied.

59. Okaloosa County Defendants admit that the Supervisors have
communicated with the Governor concerning issues relating to the conduct of the
August Primary and November General Election. Otherwise, the Okaloosa County

Defendants are without knowledge of the allegations contained in Paragraph 59 of

11
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the Second Amended Complaint and, therefore, the remaining allegations are
denied.

60. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 60 of the Second Amended Complaint and, therefore, the
allegations are denied.

61. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 61 of the Second Amended Complaint and, therefore, the
allegations are denied.

62. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 62 of the Second Amended Complaint and, therefore, the
allegations are denied.

63. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 63 of the Second Amended Complaint and, therefore, the
allegations are denied.

64. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 64 of the Second Amended Complaint and, therefore, the
allegations are denied.

65. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 65 of the Second Amended Complaint and, therefore, the

allegations are denied.

12
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66. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 66 of the Second Amended Complaint and, therefore, the
allegations are denied.

67. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 67 of the Second Amended Complaint and, therefore, the
allegations are denied.

68. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 68 of the Second Amended Complaint and, therefore, the
allegations are denied.

69. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 69 of the Second Amended Complaint and, therefore, the
allegations are denied.

70.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 70 of the Second Amended Complaint and, therefore, the
allegations are denied.

71.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 71 of the Second Amended Complaint and, therefore, the

allegations are denied.

13
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72.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 72 of the Second Amended Complaint and, therefore, the
allegations are denied.

73.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 73 of the Second Amended Complaint and, therefore, the
allegations are denied.

C. The State Has No Adequate Interest in the Challenged Laws and
Policy Generally, and Even Less Interest During the Pandemic

74.  The allegations of Paragraph 74 of the Second Amended Complaint are
denied.

75.  The allegations of the first sentence of the Paragraph 75 of the Second
Amended Complaint are denied. Otherwise, the Okaloosa County Defendants are
without knowledge of the remaining allegations contained in Paragraph 75 of the
Second Amended Complaint and, therefore, the allegations are denied.

76.  Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 76 of the Second Amended Complaint and, therefore, the
allegations are denied.

77.  The allegations of Paragraph 77 of the Second Amended Complaint are
denied.

78.  The allegations of Paragraph 78 of the Second Amended Complaint are

denied.

14
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79.  The allegations of Paragraph 79 of the Second Amended Complaint are
denied.

80.  The allegations of Paragraph 80 of the Second Amended Complaint are
denied.

CLAIMS FOR RELIEF

COUNT I — Equal Protection

81. The Okaloosa County Defendants reassert their responses to
Paragraphs 1 — 80 of the Second Amended Complaint as if set forth in their entirety.

82.  The provisions of the various case law concerning the standard to be
applied speak for themselves and the Okaloosa County Defendants deny any
purported summary or excerpt of that language. Therefore, the allegations of
Paragraph 82 of the Second Amended Complaint are denied.

83. The provisions of various case law concerning the standard to be
applied speak for themselves and the Okaloosa County Defendants deny any
purported summary or excerpt of that language. Therefore, the allegations of
Paragraph 83 of the Second Amended Complaint are denied.

84. The provisions of various case law concerning the standard to be
applied speak for themselves and the Okaloosa County Defendants deny any
purported summary or excerpt of that language. Therefore, the allegations of

Paragraph 84 of the Second Amended Complaint are denied.

15
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85.  The allegations of Paragraph 85 of the Second Amended Complaint are
denied.

86. The allegations of Paragraph 86 of the Second Amended Complaint are
denied.

87.  The allegations of Paragraph 87 of the Second Amended Complaint are
denied.

88.  The allegations of Paragraph 88 of the Second Amended Complaint are
denied.

89.  The allegations of Paragraph 89 of the Second Amended Complaint are
denied.

COUNT II — Due Process

90. The Okaloosa County Defendants reassert their responses to
Paragraphs 1 — 80 of the Second Amended Complaint as if set forth in their entirety.

91. The provisions of the Due Process Clause and case law interpreting its
provisions speak for themselves in their entirety and the Okaloosa County
Defendants deny any purported summary and excerpt. Therefore, the allegations of
Paragraph 91 of the Second Amended Complaint are denied.

92.  The provisions of the Due Process Clause and case law interpreting its

provisions speak for themselves in their entirety and the Okaloosa County

16
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Defendants deny any purported summary and excerpt. Therefore, the allegations of

Paragraph 92 of the Second Amended Complaint are denied.

93.

The provisions of the Due Process Clause and case law interpreting its

provisions speak for themselves in their entirety and the Okaloosa County

Defendants deny any purported summary and excerpt. Therefore, the allegations of

Paragraph 93 of the Second Amended Complaint are denied.

94.

denied.

95.

denied.

96.

denied.

97.

denied.

98.

denied.

99.

denied.

The allegations of Paragraph 94 of the Second Amended Complaint are

The allegations of Paragraph 95 of the Second Amended Complaint are

The allegations of Paragraph 96 of the Second Amended Complaint are

The allegations of Paragraph 97 of the Second Amended Complaint are

The allegations of Paragraph 98 of the Second Amended Complaint are

The allegations of Paragraph 99 of the Second Amended Complaint are

17
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COUNT III — Poll Tax

100. The Okaloosa County Defendants reassert their responses to
Paragraphs 1 — 80 of the Second Amended Complaint as if set forth in their entirety.

101. The terms of the Twenty-Fourth Amendment speak for themselves and
the Okaloosa County Defendants deny any summary on excerpt of its provisions.
Therefore, the allegations of Paragraph 101 of the Second Amended Complaint are
denied.

102. The allegations of Paragraph 102 of the Second Amended Complaint
are denied.

103. The allegations of Paragraph 103 of the Second Amended Complaint
are denied.

COUNT IV — Free Speech and Association

104. The Okaloosa County Defendants reassert their responses to
Paragraphs 1 — 80 of the Second Amended Complaint as if set forth in their entirety.

105. The terms and provisions of the First Amendment speaks for
themselves and the Okaloosa County Defendants deny any purported summary or
excerpt of its provisions. Therefore, allegations of Paragraph 105 of the Second
Amended Complaint are denied.

106. The terms and provisions of the various case law related to the

application of the First Amendment speak for themselves and the Okaloosa County

18
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Defendants deny any purported summary or excerpt. Therefore, the allegations of

Paragraph 106 of the Second Amended Complaint are denied.

107.

are denied.

108.

are denied.

109.

are denied.

110.

are denied.

111.

are denied.

112.

The allegations of Paragraph 107 of the Second Amended Complaint

The allegations of Paragraph 108 of the Second Amended Complaint

The allegations of Paragraph 109 of the Second Amended Complaint

The allegations of Paragraph 110 of the Second Amended Complaint

The allegations of Paragraph 111 of the Second Amended Complaint

COUNT V - Preemption

The Okaloosa County Defendants reassert their responses to

Paragraphs 1 — 80 of the Second Amended Complaint as if set forth in their entirety.

113.

The terms and provisions of the Voting Rights Act speak for themselves

in their entirety and the Okaloosa County Defendants deny any purported summary

or exceptional in its terms. Therefore, the allegations of Paragraph 113 of the Second

Amended Complaint are denied.
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114. The terms and provisions of the Voting Rights Act speak for themselves
in their entirety and the Okaloosa County Defendants deny any purported summary
or exceptional in its terms. Therefore, the allegations of Paragraph 114 of the Second
Amended Complaint are denied.

115. The Okaloosa County Defendants are without knowledge of the
allegations of Paragraph 115 of the Second Amended Complaint and therefore, the
allegations are denied.

116. The terms and provisions of Section 208 of the Voter Rights Act speak
for themselves in their entirety and the Okaloosa County Defendants deny any
summary or excerpt of its provisions. Therefore, the allegations of Paragraph 116
of the Second Amended Complaint are denied.

117. Okaloosa County Defendants are without knowledge of the allegations
contained in Paragraph 117 of the Second Amended Complaint and, therefore, the
allegations are denied.

118. The allegations of Paragraph 118 of the Second Amended Complaint
are denied.

119. The allegations of Paragraph 119 of the Second Amended Complaint

are denied.

20
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AFFIRMATIVE DEFENSES

120. First Affirmative Defense. The Second Amended Complaint fails to

state a cause of action for which relief can be granted as to Count I. The Florida
Election Day Receipt Deadline, the Voter Assistance Ban and the Vote by Mail
Postage Requirement are supported by a sufficient state interest which outweighs
any burden on the right to vote.

121. Second Affirmative Defense. The Second Amended Complaint fails

to state a cause of action for which relief can be granted as to Count II as to the
requirement of an election day receipt deadline for a mailed ballot. The requirement
i1s a reasonable and rational legislative determination and comports with the
requirements of due process.

122. Third Affirmative Defense. The Second Amended Complaint fails

to state a cause of action for which relief can be granted as to Count I1I as the failure
of the Defendants to provide postage for the mailing of a ballot is not “any poll tax
or other tax” as prohibited by the Twenty-Fourth Amendment.

123. Fourth Affirmative Defense. = The Second Amended Complaint fails

to state a cause of action for which relief may be granted as to Count IV as to the
statutory prohibition from voter assistance for pecuniary or other benefits as

contained in section 104.0616, Florida Statute. The requirement is a reasonable and

21



Case 4:20-cv-00236-RH-MJF Document 401 Filed 07/06/20 Page 22 of 23

rational legislative determination and does not constitute a violation of the Free
Speech and Associational Rights of the First Amendment.

124. Fifth Affirmative Defense. The Second Amended Complaint fails

to state a cause of action for which relief may be granted as to Count IV as to the
statutory prohibition from voter assistance for pecuniary or other benefits as
contained in section 104.0616, Florida Statute. The requirement is a reasonable and
rational legislative determination and does not constitute a violation of section 208

of the Voting Rights Act of 1965.

Respectfully submitted,

/s/ Gregory T. Stewart

GREGORY T. STEWART

Florida Bar No. 203718
ELIZABETH DESLOGE ELLIS
Florida Bar No. 97873

Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, Florida 32308

(850) 224-4070

(850) 224-4073 (Facsimile)
gstewart@ngnlaw.com
eellis@ngnlaw.com
legal-admin@ngnlaw.com
Counsel for Paul A. Lux, in his
official capacity as Supervisor of
Elections for Okaloosa County, and
the Okaloosa County Canvassing
Board
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
electronically filed with the U.S. District Court, Northern District of Florida, via the
CM/ECEF system, which will also serve a copy to all counsel of record, on this _6th

day of July, 2020.

/s/ Gregory T. Stewart
GREGORY T. STEWART
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