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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF FLORIDA

KIRK NIELSEN et al.,

Plaintiffs,
V. CASE NO. 4:20cv236-RH-MJF
RON DESANTIS et al.,

Defendants.

ACACIA WILLIAMS etal.,

Plaintiffs,
V. Case NO. 1:20-cv-67-RH-GRJ
RON DESANTIS et al.,

Defendants.

LISA LEWIS, IN HER OFFICIAL CAPACITY AS SUPERVISOR OF
ELECTIONS FOR THE COUNTY OF VOLUSIA’S RESPONSE TO THE
PLAINTIFES' MOTIONS FOR PRELIMINARY INJUNCTION, MOTION
FOR SUMMARY JUDGMENT AND JOINDER IN THE RESPONSE
FILED BY LAUREL LEE AND SUPERVISORS (DKT. 290)

Lisa Lewis, as Supervisor Of Elections for the County Of VVolusia hereby
adopts the Response and request for dismissal filed by Laurel Lee (Secretary)
together with virtually every Supervisor of Elections (SOEs). (DKT.290). The
County is aware both that it is a “non-critical path” Defendant and that this Court
has recommended against motions that are duplicative of each other. Mindful of
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those sentiments, VVolusia wishes to add only the following to the Secretary’s
Response:

l. The Plaintiffs lack Article 111 standing to bring a claim against VVolusia
County.

While adopting the Secretary’s argument on lack of subject matter jurisdiction
(Response 1A pgs. 16-28), which is fully applicable to Volusia, the County points
out facts specific to itself. The test for standing is well settled; a Plaintiff must
show injury that is traceable to the Defendant. Jacobson v. Secretary of State, 202
WL 2049076 (11* Cir. 2020).

There are no individual Plaintiffs in either the Nielsen Amended Complaint
(Dkt. 47) or the Dream Defenders Second Amended Complaint that reside in
Volusia or plan to participate in the upcoming election in Volusia by personally
voting or utilizing mail in voting. (See the attachments to Dream Defenders Motion
For Preliminary Injunction (DKT. 86) Nielsen Motion for Preliminary Injunction
(DKT. 89), and Nielsen Responses to Request For Admissions, (Attached as
Exhibit “B”), While the Intervenors have identified 2 low vision individuals
residing in Volusia County, the ADA claim relating to that issue should be
dismissed for the other reasons pointed out by the Secretary in her Response (See
Response IB pp. 54-59).

The Secretary’s argument with regard to the lack of standing of the
organizational Plaintiffs has equal force in reference to Volusia County as well.
Only two organizational Plaintiffs allege that they conduct activities in VVolusia, or
have any members in Volusia. The allegations are merely conclusory, and fall well
short of that needed for organizational standing as discussed in the Secretary’s
Response. (Response 1A at pp. 16-28).

1. Volusia provides prepaid postage and Spanish language ballots.
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One of the features of the Plaintiffs’ motions relates to prepaid postage. VVolusia
provides prepaid postage for its mailings and has done so for several years. (See
the Declaration of Lisa Lewis, Exhibit “A” para 2).

In addition, the county provides Spanish language ballots. (Lewis Declaration,
para. 3).

Thus, the County is entitled to dismissal of those claims.

I11.  Volusia County is not subject to Plaintiffs’ constitutional claims.

The Plaintiffs argue that certain actions taken by the Defendants violate their
constitutional rights; in particular, their due process rights. The Secretary in her
response, persuasively demonstrates that the Plaintiffs’ constitutional rights were
not violated (Response 1B pp. 28-59). Of course, the same argument applies to
Volusia County, but the County believes that there exists a more fundamental bar
to recovery.

It is well settled that a basic element of a civil rights claim (42 U.S.C. section
1983) is that the Defendant must be the moving force behind the violation. That
action could take the shape of direct involvement by individual state actors, or
through custom or policy in the case of government agencies, as in this case. “[A]
governmental entity is liable under section 1983 only when the entity is the
‘moving force’ behind the deprivation...thus in an official capacity suit the entity’s
‘policy or custom’ must have played a part in the violation of federal law.”
Kentucky v. Graham 473 U.S. 159,166 (1985)

Neither Plaintiff has demonstrated, let alone alleged, that any policy or custom
existed which caused the Plaintiffs’ deprivation of their constitutional rights.

IVV. The County’s election services do not violate the ADA and
Rehabilitation Act.

Page 3 of 5



Case 4:20-cv-00236-RH-MJF Document 309 Filed 06/22/20 Page 4 of 5

The County agrees and adopts the Secretary’s and SOEs’ argument that the
current electoral system does not violate the ADA and Rehabilitation Act.
(Response IB pp. 54-59).

V. Conclusion

The County Of Volusia, thus joins in, and adopts the Response filed by the
Secretary and others and requests denial of the Preliminary Injunction and
dismissal of the claims.

CERTIFICATE OF COMPLIANCE
| HEREBY CERTIFY that this document complies with the requirements of
N.D. Fla. Local Rule 5.1.

CERTIFICATE OF SERVICE
| HEREBY CERTIFY that on June 22, 2020, a true and correct copy of the

foregoing document was electronically submitted to the Clerk of Court using the

CM/ECF system, which will send a notice of electronic filing to Counsel of Record.

Francis Carroll

FRANCIS J. CARROLL, Esq.
Assistant County Attorney
County of Volusia

Fla. Bar No. 363928
BROOKE GAFFNEY, Esq.
Assistant County Attorney
County of Volusia

Fla. Bar No. 0111986

123 W. Indiana Avenue, Suite 301
Deland, Florida 32720

Phone: (386)736-5950

Fax: (386)736-5990
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Email: Fcarroll@volusia.org

Email: bgaffeny@volusia.org

Email: tterry@volusia.org

Email: Tmurphy@volusia.org
Attorneys for LISA LEWIS, IN HER
OFFICIAL CAPACITY AS

SUPERVISOR OF ELECTIONS FOR
VOLUSIA COUNTY AND THE
CANVASSING BOARD OF VOLUSIA
COUNTY
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