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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

KIRK NIELSEN, MORGAN
OUTLAW, REVEL LUBIN, FELICIA
BRUCE, BARBARA DEVANE, RAY
DAVIS, DONESA JACKSON,
ALIANZA FOR PROGRESS, INC,,
FLORIDA ALLIANCE FOR
RETIRED AMERICANS, INC., and
PRIORITIES USA,

Plaintiffs,
V.

RON DESANTIS, in his official
capacity as Florida Governor, et al,

Defendants,
and

REPUBLICAN NATIONAL
COMMITTEE, et al,

Defendant-Intervenors.

PLAINTIFES’ AMENDED! MOTION FOR LEAVE TO FILE AMENDED

Case No. 4:20-cv-236-RH-MJF

COMPLAINT TO ADD INDIVIDUAL MEMBERS OF THE FLORIDA

ELECTION CANVASSING COMMISSION (WITH REVISED EXHIBIT)

Pursuant to Rule 15(a)(2), Federal Rules of Civil Procedure and N.D. Fla.
Local Rule 15.1, Plaintiffs Kirk Nielsen, Morgan Outlaw, Revel Lubin, Felicia

Bruce, Barbara DeVane, Ray Davis, Donesa Jackson, Alianza for Progress, Inc.,

! Amended to substitute Exhibit 1 hereto in place of the proposed Second Amended Complaint attached to ECF No.

288, which contained scriveners errors; and amended to properly reference substituted Exhibit 1.
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Florida Alliance for Retired Americans, Inc., and Priorities USA (collectively, the
“Nielsen Plaintiffs”), respectfully request that the Court enter an order granting the
Nielsen Plaintiffs leave to file the Second Amended Complaint attached hereto as
Exhibit 1, which has been narrowly revised,” primarily to add the most recently
appointed members of the Florida Election Canvassing Commission (“ECC”), who
will comprise at least a majority of the ECC for the 2020 Primary Election and
2020 General Election. As grounds for this relief, the Nielsen Plaintiffs state:

1. On May 5, 2020, the Nielsen Plaintiffs filed their initial Complaint
(ECF No. 1) against Defendants, including Governor DeSantis, Florida Attorney
General Ashley Moody, Florida Secretary of State Laurel M. Lee, and the ECC
(collectively, the “State-Level Plaintiffs”) as well as against the 67 Florida
Supervisors of Election (the “Supervisors”).

2. The Complaint was served on, among others, Governor DeSantis’s
authorized agent (see Ex 2, hereto), Attorney General Moody’s authorized agent
(see Ex 3, hereto), the ECC’s authorized agent (see Ex 4, hereto), and the

authorized agent of Florida’s Chief Financial Officer, Jimmy Patronis (see Ex 5,

2 As reflected in footnote 1 of the proposed Second Amended Complaint, it retains the same
paragraph numbers and facts alleged as of May 20, 2020, when the First Amended Complaint
was filed, except that Paragraphs 29, 31, and 32 identify the ECC commissioners and Paragraphs
15-21, and 33 revise allegations as to the Supervisors and CCBs who are not subject to Plaintiffs’
claims.
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hereto).® In this way, the ECC and the foregoing members of Florida’s Executive
Cabinet, who served on the ECC for the 2020 Presidential Preference Primary,
received notice of this case near its inception.

3. On May 20, 2020, the Nielsen Plaintiffs filed their First Amended
Complaint (ECF No. 37) primarily to add the County Canvassing Boards of the
State of Florida (the “CCB Defendants”), for remedial purposes.

4, On June 10, 2020, the Court raised sua sponte the issue of whether the
claims against the ECC are barred by the Eleventh Amendment. (ECF No. 222).

5. On June 15, 2020, the Nielsen Plaintiffs filed their Response In
Opposition to the State and Republican’s Motions to Dismiss (ECF No. 245),
which discussed the Eleventh Amendment issue raised in the Court’s June 10,
2020 Order, and which gave notice of the Nielsen Plaintiffs’ intention to file the
Second Amended Complaint to name the individual members of the ECC to
obviate any Eleventh Amendment issues pursuant to the doctrine established in Ex
Parte Young, 209 U.S. 123 (1908).

6. In advance of, and after, filing the Nielsen Plaintiffs’ June 15, 2020
Response, counsel for the Nielsen Plaintiffs conferred on separate occasions with

counsel for the ECC regarding a potential stipulation to address the claims against

% Jimmy Patronis was served with the Complaint as the chief executive officer of the Department
of Financial Services, consistent with Sec. 284.30, Florida Statutes.

-3-
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the ECC without its or its members’ ongoing participation in this case. On June
16, 2020, counsel for the ECC notified counsel for the Nielsen Plaintiffs that the
ECC would not enter such a stipulation, nor would the individual members of the
ECC agree not to oppose a forthcoming motion for leave to amend the Nielsen
Plaintiffs’ complaint to add the individual ECC members as defendants.

7. To assure complete relief is available, the Nielsen Plaintiffs hereby
seek leave of the Court to file a Second Amended Complaint to add the individual
ECC members, who served during the 2020 Presidential Preference Primary,
received notice of this case, and are expected to serve on the ECC, or to comprise
at least as of majority of the ECC, for the 2020 Primary and 2020 General
Elections.

8. Other than naming the individual members of the ECC, the Second
Amended Complaint clarifies the Supervisors and CCBs who are not subject to
some of Plaintiffs’ claims, and reasserts the substantive allegations of First
Amended Complaint as of May 20, 2020 for purposes of simplicity.

9. The Nielsen Plaintiffs do not intend by this motion or by the filing of
the Second Amended Complaint to moot the motions to dismiss currently asserted
against the First Amended Complaint. Rather, the Nielsen Plaintiffs submit that it

Is appropriate to resolve those motions as if asserted against the Second Amended
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Complaint, which shares the same paragraph numbers and substantive content as
the First Amended Complaint.

Memorandum Of Law

Amended pleadings filed beyond the 21-day deadline provided in Rule 15
require the movant to first obtain leave of court, which “should [be] freely give[n]
when justice so requires.” Fed. R. Civ. P. 15(a)(2). Here, the instant motion is
timely as it is being filed before the pleadings are closed or any deadline has been
set to file amended pleadings. In considering this request,

[t]he decision whether to grant leave to amend is committed to the

sound discretion of the trial court. Best Canvas Products & Supplies,

Inc. v. Ploof Truck Lines, Inc., 713 F.2d 618 (11th Cir.1983).

However, “‘[d]iscretion’ may be a misleading term, for rule 15(a)

severely restricts the judge's freedom, directing that leave to amend

‘shall be freely given when justice so requires.”” Dussouy v. Gulf

Coast Investment Corp., 660 F.2d 594, 597 (5th Cir.1981). The policy

of Rule 15(a) in liberally permitting amendments to facilitate

determination of claims on the merits circumscribes the exercise of

the trial court’s discretion; thus, “[u]nless there is a substantial reason

to deny leave to amend, the discretion of the district court is not broad

enough to permit denial.”

Espey v. Wainwright, 734 F.2d 748, 750 (11th Cir. 1984).

The Ex Parte Young doctrine allows a private plaintiff to sue individual state
actors such as the ECC members (as opposed to the State itself) in their official
capacities for prospective relief and, if successful, to prevent the state from

engaging in further violations of federal law. As the Eleventh Circuit has long held,

Ex Parte Young permits suits against state officers when those officers are

-5-



Case 4:20-cv-00236-RH-MJF Document 292 Filed 06/21/20 Page 6 of 9

“responsible for” a challenged action and have “some connection” to the
unconstitutional act at issue. Luckey v. Harris, 860 F.2d 1012, 1015-16 (11th Cir.
1988); see also Women’s Emergency Network v. Bush, 323 F.3d 937, 949 (11th
Cir. 2003) (referring to Luckey as the *“controlling case on this issue”). The
Eleventh Circuit has further held that an indirect or supervisory authority over
those directly responsible for implementing and enforcing a challenged law will
satisfy Ex Parte Young. See Grizzle v. Kemp, 634 F.3d 1314, 1319 (11th Cir. 2011)
(“Although the Secretary of State cannot directly qualify or challenge candidates
for local boards of education or certify the results of those elections, as a member
and the chairperson of the State Election Board, he has both the power and the duty
to ensure that the entities charged with those responsibilities comply with
Georgia’s election code in carrying out those tasks.”) (emphasis added). See also
Nielsen Pls.” Br. in Opp’n to State and Republicans’ Mot. to Dismiss, ECF No. 245
at 33-34 & n.8.

Courts routinely permit amendments to the pleadings to conform to the Ex
Parte Young doctrine. See Brown v. Ga. Dep’t of Revenue, 881 F.3d 1018, 1023
(11th Cir. 1989) (allowing plaintiff to amend complaint to name individual
members of State board where “[a]jmending the complaint was necessary to
comply with the Eleventh Amendment” as interpreted in Ex Parte Young); CSX

Transp., Inc. v. Ga. Public Serv. Comm’n, 944 F. Supp. 1573, 1576-77 (N.D. Ga.
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1996) (granting leave to add individual members of State commission where
amendment “would allow plaintiffs to argue that their suit comes within the Ex
Parte Young exception to the Eleventh Amendment”); Mountain Cable Co. v.
Public Serv. Bd. of Vt., 242 F. Supp. 2d 400, 402-03 (D. Vt. 2003) (allowing
amendment adding individual board members so plaintiff could “invoke Ex Parte
Young” and noting lack of prejudice to defendants because amendment “does not
change the plaintiffs’ substantive allegations nor their theory of liability”).

The proposed Second Amended Complaint (Ex 1) does not change the
substance of the Nielsen Plaintiffs’ allegations or legal claims. In response to
those claims, the ECC has filed a motion to dismiss (ECF No. 79). Further, each
of the named members of the ECC received notice of the Nielsen Plaintiffs’
claims, in substantially the same form, by service of the original Complaint.
Accordingly, any claim of prejudice the ECC members may assert would be
without substance, given their counsel’s involvement, their involvement, or at least
the involvement of State-level officials who are also ECC members and have the
same or greater responsibility with regard to the ECC.

WHEREFORE, the Nielsen Plaintiffs respectfully request that the Court
enter an order granting the Nielsen Plaintiffs’ motion and leave to file the Second

Amended Complaint attached hereto as Exhibit 1.
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 7.1

Counsel for the Nielsen Plaintiffs conferred with counsel for the Florida
Elections Canvassing Commission and was informed that the members of the
Florida Elections Canvassing Commission oppose the relief requested.

The undersigned certifies that this motion contains 1,551 words, within the
requirements of Local Rule 7.1(F).

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that, on June 21, 2020, | electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF system, which will

send a notice of electronic filing to all counsel of record.

Dated: June 21, 2020 By: /s/ Frederick S. Wermuth

Frederick S. Wermuth

Florida Bar No.: 0184111

KING, BLACKWELL, ZEHNDER
& WERMUTH, P.A.

P.O. Box 1631

Orlando, FL 32802-1631

Telephone: (407) 422-2472

Facsimile: (407) 648-0161

fwermuth@kbzwlaw.com

Marc E. Elias
John Devaney
Christina A. Ford
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Amanda R. Callais*

Zachary J. Newkirk*

Alexi M. Velez*

PERKINS COIE LLP

700 Thirteenth St., N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: (202) 654-6200
Facsimile: (202) 654-9959
melias@perkinscoie.com
jdevaney@perkinscoie.com
christinaford@perkinscoie.com
acallais@perkinscoie.com
znewkirk@perkinscoie.com
avelez@perkinscoie.com

Lilian Timmermann*

PERKINS COIE LLP

1900 Sixteenth Street, Suite 1400
Denver, CO 80202

Telephone: (303) 291-2300
Facsimile: (303) 291-2400
[timmermann@perkinscoie.com

David Anstaett*

PERKINS COIE LLP

33 East Main Street, Suite 201
Madison, WI 53703
Telephone: (608)663-5408
Facsimile: (608)663-7499
danstaett@perkinscoie.com

Counsel for the Plaintiffs
* Admitted Pro Hac Vice



