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UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

KIRK NIELSEN, etal., Consolidated
Case No. 4:20-cv-00236-RH-MJF
Plaintiffs,

V.

RON DESANTIS, in his official
capacity as Governor of the State of
Florida, et al.,

Defendants.

MiAaMI-DADE COUNTY DEFENDANTS> MOTION TO DISMISS AND
INCORPORATED MEMORANDUM OF LAW FOR WirLrrams PLAINTIFFS’
SECOND AMENDED COMPLAINT AND NOTICE OF JOINDER

Defendants Miami-Dade County Canvassing Board and Christina White, in her
official capacity as Supervisor of Elections for Miami-Dade County, (“ Miami-Dade
Defendants”), pursuant to Fed. R. Civ. P. 12(b), hereby files this Motion to Dismiss
and Notice of Joinder in response to the Second Amended Complaint filed by the
plaintiffs in Williams, et al. v. DeSantis, et al. (Case No. 1:20-cv-00067),' which has
been consolidated with this case.

In this consolidated action, the plaintiffs in Williams, et al. v. DeSantis, et al. (Case
No. 1:20-cv-00067) have filed a six-count complaint that has now been
supplemented by a Notice of More Definite Statement containing 34 alleged acts

that they ascribe to certain groups of defendants with varying levels of specificity,

' The Williams Plaintiffs’ Second Amended Complaint is located at D.E. 47 in Case
No. 1:20-cv-00067. It has not yet been refiled on the docket of the lead case.



Case 4:20-cv-00236-RH-MJF Document 256 Filed 06/16/20 Page 2 of 16

D.E. 68. The Second Amended Complaint brings the following six counts: (1) a claim
that various aspects of the State of Florida’s vote-by-mail laws place an undue
burden on the right to vote under the Anderson-Burdick framework; (2) a claim that
various aspects of Florida’s vote-by-mail laws and the implementation of its online
voter registration system violate Section 2 of the Voting Rights Act of 1965; (3) a
claim that various aspects of Florida’s election laws violate Title II of the American
with Disabilities Act; (4) a related claim that those same aspects of Florida’s election
laws violate Section 504 of the Rehabilitation Act; (5) a claim that the failure to
provide Spanish-language ballots and other election-related material in some parts
of the state violates Section 203 of the Voting Rights Act 0f 1965; and (6) a claim that
various aspects of Florida’s vote-by-mail laws violate the Due Process Clause of the
14th Amendment.

Because that six-count complaint was wide on allegations but short on clarity, this
Court ordered the Williams’ Plaintiffs to file a more definite statement that “list[s]
the acts or failures to act that the plaintiffs assert are unconstitutional or unlawful”
and also “identif]ies], for each item on the first list, the plaintiffs who assert the claim
and the defendants against whom they assert it.” D.E. 66. In response, the Williams
Plaintiffs listed 34 separate actions and, for each action, they included —with varying
degrees of specificity—the defendants that correspond to that action. D.E. 68.

Based on the Williams Plaintiffs’ Second Amended Complaint and More Definite
Statement, the Miami-Dade Defendants first address those claims or actions that do
not apply to them. In their More Definite Statement, the Williams Plaintiffs

expressly note that Items 25, 30, 31, 32, and 34 only apply to the Governor, Secretary
2
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of State and/or the Elections Canvassing Commission. In addition, Items 7 and 18
from the More Definite Statement indicate that such actions only relate to
“Supervisors of Elections for Counties that do not provide postage-prepaid vote-by-
mail return envelopes.” Id. at 3, 5. Because Miami-Dade County provides such
postage-prepaid vote-by-mail return envelopes, the Miami-Dade Defendants will
assume these allegations or claims do not apply to them. See Miami-Dade County,
Resolution No. R-739-12. Similarly, Items 8, 9, 10, and 13* and Count V| in its
entirety, relate to alleged failures to provide ballots and other election-related
materials in Spanish. Because Miami-Dade County already provides all ballots and
election-related materials in three languages (English, Spanish, and Haitian Creole)
and the Williams Plaintiffs’ Second Amended Complaint does not provide any
allegations specific to Miami-Dade County with respect to these Spanish-language
items, the Miami-Dade Defendants will also assume that these allegations or claims
do not apply to them.

Accordingly, the Miami-Dade Defendants do not take a position on matters that
do not apply to them. Instead, Miami-Dade Defendants will only address the issues

that the Williams Plaintiffs’ claim are applicable to Miami-Dade County.

2 Although Items 9 and 13 are listed as applying to “all Supervisors of Elections,”
the Second Amended Complaint acknowledges that the Williams’ Plaintiffs are
only aware of this practice in certain counties. See 2d Am. Compl. at q 95-96.
The Miami-Dade Defendants assume that the inclusion of all Supervisors of
Elections in these items—even those whom there is no good faith basis to assert
as much—was an oversight.
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Notice of Joinder

In lieu of repeating the same points as its co-defendants, the Miami-Dade

Defendants hereby join the following previously filed motions, with all associated

memorandums of law and other documents submitted in support:

Defendant Election Canvassing Commission’s Motion to Dismiss as an
Improper Party (D.E. 79)

Motion to Dismiss with Incorporated Memorandum of Law, except Part II. C.
thereof, by Defendants Ron DeSantis and Laurel M. Lee (D.E. 82)

Amended Motion to Dismiss the NVielsen Complaint by Hillsborough County
Canvassing Board and Craig Latimer, Supervisor of Elections for
Hillsborough County (D.E. 97)

Motion to Dismiss the Vzelsen Complaint by Hernando County Defendants,
except Section IV or any other portions that relate exclusively to the Paid
Postage Requirement (D.E. 105)

Motion to Dismiss or, in the alternative, Motion for More Definite Statement
by Baker County and other county defendants (D.E. 138)

Motion to Dismiss by 28 Supervisors of Election, except Section I or any other
portions that relate exclusively to the Paid Postage Requirement (D.E. 140)
Motion to Dismiss the Williams Plaintiffs’ Second Amended Complaint by
Hillsborough County Canvassing Board and Craig Latimer, Supervisor of
Elections for Hillsborough County (D.E. 208)

Motion to Dismiss the Nielsen Complaint filed by Miami-Dade Defendants

(D.E. 237)
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II. Motion to Dismiss and Memorandum of Law

In addition to the well-reasoned arguments that have already been made by its co-
defendants, the Miami-Dade Defendants offer the following additional arguments to
Count I —Plaintiffs’ Anderson-Burdick claim.

For this claim, the Williams Plaintiffs contend that “the State Defendants’ and
SOEs’ enforcement of vote-by-mail request requirements and delivery deadlines, as
well as restrictions on emergency voting, and curing signature deficiencies, and its
failure to accommodate voters who are particularly vulnerable to COVID-19 by
offering curbside voting, additional early voting and supervised voting, accessible
vote-by-mail ballots, ballots in voters’ preferred languages, and greater access to
online voter registration constitute a severe and undue burden on the right to vote.”
2d Am. Compl. at q 117. That claim has been further defined by the Williams
Plaintiffs’ More Definite Statement, which places the election laws that Plaintiffs are
challenging into six categories: (1) Acts Relating to Mail Ballot Requests; (2) Acts
Relating to Mail Ballot Delivery; (3) Acts Relating to Mail Ballot Return; (4) Acts
Relating to Counting and Curing Mail Ballots; (5) Acts Relating to In-Person Voting;
and (6) Acts Relating to Voter Registration. D.E. 68.

Under the Anderson-Burdick test, ‘the character and magnitude of the [plaintiffs’]
asserted injury” is weighed “against ‘the precise interest put forward by the State as
justifications for the burden imposed by its rule,’ taking into consideration ‘the
extent to which those interests make it necessary to burden the plaintiff’s rights.’”

Burdick v. Takushi, 504 U.S. 428, 434 (1992) (citing Anderson v. Celebrezze, 460 U.S.

780, 789 (1983)). The Miami-Dade Defendants seek to supplement the analysis
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already provided in prior filings with additional state interests for each of the six

categories of actions outlined in the More Definite Statement, D.E. 68.
A. Acts Relating to Mail Ballot Requests

Within this category, the Williams Plaintiffs have identified a variety of actions
where state law currently requires some level of verification in order to change how
a voter will receive a vote-by-mail ballot.

First, the Williams Plaintiffs take issue with Fla. Stat. § 101.62(1)(a)-(b), which
states that a voter may request online or via telephone that a vote-by-mail ballot be
sent to “their address on file in the Florida Voter Registration System” but must
submit a written and signed request to send a vote-by-mail ballot to “‘an address other
than the elector’s address on file in the Florida Voter Registration System.” See D.E.
68 (Item 1). Simply put, this requirement does not unduly burden voters, it protects
them. While the Williams Plaintiffs only envision scenarios where the well-
intentioned are deprived of the convenience of changing where their vote-by-mail
ballot will arrive over the telephone, they ignore the fact that laws are not written
exclusively for the well-intentioned.

Consider a voter who calls a Supervisor of Elections because their vote-by-mail
ballot never arrived at their home address. With Plaintiffs’ proposed change, it is
now possible that the Supervisor of Elections will have to explain that this voter’s
ballot was sent to a different address because someone called over the phone—with
no additional verification—and simply asked that it be sent elsewhere. And, when
that voter asks why the Supervisor could not verify that it was actually the voter who
was requesting this change, the Supervisor will then have to explain that it would

6
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have been too burdensome on the person trying to steal their ballot.

Second, the Williams Plaintiffs take issue with both (a) the requirement under
Fla. Stat. § 101.62(2) that “[a] request for a vote-by-mail ballot to be mailed... must
be received no later than 5 p.m. on the 10th day before the election by the
supervisor,” and (b) the limitations placed by Fla. Stat § 101.62(4) on who can pick
up vote-by-mail ballots for another person. See D.E. 68 (Items 2-5). But these
provisions serve two key purposes.

To start, the deadline to submit requests for vote-by-mail ballots to be mailed
assists Supervisors of Elections in managing their resources during a critical period
during an election. Under state law, any vote-by-mail request must be sent out
“within 2 business days after receiving a request for such a ballot.” Fla. Stat. §
101.62(4)(b). And, when there are ten days or less to go before Election Day, a
Supervisor of Elections is conducting Early Voting, receiving and processing
completed vote-by-mail ballots, submitting those ballots for canvassing by the county
canvassing board, and preparing for Election Day. Given the complexities inherent
in those operations, there is a considerable interest in allowing Supervisors of
Elections to stop mailing out new ballots within 2 days of receiving a request and,
instead, shift their focus to counting ballots and running in-person voting sites.

In addition, Fla. Stat § 101.62(4)’s limitations on who can pick up vote-by-ballots
for another person protects voters for the same reason discussed above. As it
currently stands, Florida law allows any voter to appear in person at a Supervisor of
Elections office and receive a vote-by-mail ballot any time before 7 p.m. on Election

Day. See Fla. Stat. § 101.62(4)(c)(3). And, if you would like to have someone else
7
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obtain a vote-by-mail ballot for you, Florida law simply requires that you state, in
writing, that the individual seeking to take possession of your ballot is acting on your
behalf and not their own. See Fla. Stat. § 101.62(4)(c)(4).

Furthermore, once Election Day arrives and polling places across the county are
open, the law requires that a person making such a request explain that an emergency
makes the voter “unable to go to his or her assigned polling place.” See Fla. Stat. §
101.62(4)(c)(5). This too serves the interest of effective election administration.
Absent an emergency, Florida law justifiably expects voters to avail themselves on
Election Day of their assigned polling place where resources have already been
deployed.

Third, among the items in their More Definite Statement, the Williams Plaintiffs
included the failure by the State or the Supervisors of Elections to send vote-by-mail
request forms to all registered voters in Florida. D.E. 68 (Item 6). Putting aside the
merits or lack thereof of the Williams Plaintiffs’ legal position, the Miami-Dade
Defendants simply note that the Miami-Dade Board of County Commissioners has
already directed the Supervisor of Elections “to send every household with at least
one voter who does not have a vote-by-mail ballot request on file a vote-by-mail ballot
form for each registered voter in the household without a vote-by-mail ballot request
on file along with instructions on how to request a vote-by-mail ballot and the
importance and process for updating the voter’s signature on file with elections to

encourage the expanded use of vote-by-mail balloting in elections during such states
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of emergency.” See Miami-Dade County, Resolution No. R-453-20.% Accordingly,
to the extent that this Court finds that the Williams Plaintiffs have stated a claim
based on this allegation, the Miami-Dade Defendants request that they be dismissed
from any claims arising from this particular allegation.

Lastly, the Williams Plaintiffs take issue with the alleged failure by all Supervisors
of Elections “to notify voters that their address may be out of date when they submit
a mail ballot request listing a residence address that does not match their registered
address.” D.E. 68 (Item 11) (emphasis added). Thus, by their own description, the
Williams Plaintiffs are effectively requesting that this Court require all Supervisors
of Elections to notify registered voters of an issue that may or may not be true. The
Miami-Dade Defendants are unaware how the failure to engage in speculation
amounts to a constitutional deprivation.

B. Acts Relating to Mail Ballot Delivery
Within this category, the Williams Plaintiffs list the alleged failure by
Supervisors of Elections to “notify voters by forwardable mail when their mail ballots
have been returned as undeliverable.” D.E. 68 (Item 12). Notably, the Second
Amended Complaint is devoid of any allegation that would have put any defendant
on notice that this was an issue they sought to litigate in this case, but, even if it did,
it would fail to state a claim. Florida law currently provides that a Supervisor of

Elections “shall provide a vote-by-mail ballot to each elector by whom a request for

3 Available at:
http://www.miamidade.gov/govaction/matter.asp’matter=200822&file=true&f
ileAnalysis=false&yearFolder=Y2020
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that ballot has been made by ... nonforwardable, return-if-undeliverable mail to the
elector’s current mailing address on file with the supervisor or any other address the
elector specifies in the request.” Fla. Stat. § 101.62(4)(c) (emphasis added). That
requirement serves two purposes. First, it ensures that a voter’s ballot will only be
sent to the specific address where they have requested the Supervisor of Elections to
send their ballot. Second, it ensures that the voter’s ballot will not be left at a location
where that voter no longer resides or no longer wishes to receive mail.
C. Acts Relating to Mail Ballot Return

Within this category, the Williams Plaintiffs list four actions that they claim apply
to Miami-Dade County : (1) the state law requirement that domestic vote-by-mail
ballots must be received by 7 p.m. on Election Day; (2) the state law limit on third-
party designees collecting more than two ballots per designee for non-family
members; (3) the “failure to ensure vote-by-mail procedures are uniform across
counties”; and (4) the “failure to provide drop-boxes for vote-by-mail ballots at
polling place locations during the early voting period and on election day.” D.E. 68
(Items 15-17).

As for the deadline for domestic vote-by-mail ballots, the Miami-Dade
Defendants restate the state interests in election administration that they described
in their Motion to Dismiss the Vzelsen Plaintiffs’ Amended Complaint. D.E. 237.

As for the limit on ballot harvesting, the Miami-Dade Defendants restate that
“neither supervisors of election nor canvassing boards play any role in enforcing Fla.
Stat. § 104.0616(2).” Id. at 5 (quoting D.E. 105 at 13-17). They also direct the Court’s

attention to the discussion of the decision in State ». Robaina, 20 Fla. L. Weekly
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Supp. 406a (Fla. 11th Cir. Ct. 2013) that the Miami-Dade Defendants provided in
their prior Motion to Dismiss. D.E. 237 at 5-6.

Also, Plaintiffs’ claims relating to the “failure to ensure vote-by-mail procedures
are uniform across counties” fails under its own logic. D.E. 68 (Item 17). Certainly,
the Williams Plaintiffs are not requesting that uniformity be provided in all
circumstances relating to elections because, on occasion, a lack of uniformity has
certainly served their stated interests. For example, Miami-Dade County currently
provides paid postage for its vote-by-mail return envelopes. However, if Plaintiffs do
not prevail on their postage claim, they would purportedly want Miami-Dade County
to remain non-uniform. The same holds true for “the number and location of vote-
by-mail drop-boxes.” Id. Should Miami-Dade County (Population: 2.7 million) be
held to the same number and location of vote-by-mail drop boxes as Liberty County
(Population: 8,365), or vice versa? Or is state law constitutionally permitted to
provide Supervisors of Election with discretion to make such decisions based on
population, density, and other factors within the county they serve?

Lastly, the “failure to provide drop-boxes for vote-by-mail ballots at polling place
locations during the early voting period and on election day” does not apply to
Miami-Dade County. As an initial matter, Florida law already authorizes Supervisors
of Election to “allow an elector who has received a vote-by-mail ballot to physically
return a voted vote-by-mail ballot to the supervisor by placing the envelope
containing his or her marked ballot in a secure drop box.” Fla. Stat. § 101.69(2). And
these secure drop boxes “shall be placed at the main office of the supervisor, at each

branch office of the supervisor, and at each early voting site.” Id. (emphasis added).
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Putting aside the merits or lack thereof of the Williams Plaintiffs’ legal position, the
Miami-Dade Defendants simply note that the Miami-Dade Board of County
Commissioners has already directed the Supervisor of Elections to go beyond what
state law requires and to also provide “drive-through vote-by-mail ballot drop-off
locations” at (a) “all early voting sites in Miami-Dade County” during Early Voting
and (b) “at four sites geographically dispersed across the County” on Election Day
that includes the Supervisors’ office, the downtown branch office at County Hall,
and two additional locations in the North and South of the County that would
“provide convenient access to all Miami-Dade voters.” See Miami-Dade Board of
County Commissioners, Agenda Item No. 11A12 (June 16, 2020).* Accordingly, to
the extent that this Court finds that the Williams Plaintiffs have stated a claim based
on this allegation, the Miami-Dade Defendants request that they be dismissed from
any claims arising from this particular allegation.
D. Acts Relating to Counting and Curing Mail Ballots

For this category, the Williams Plaintiffs take issue with the fact that state law
provides a deadline of 5 p.m. on the second day after the election for any voter to
submit a cure affidavit in order to cure a signature deficiency with their vote-by-mail
ballot. D.E. 68 (Item 20). See also Fla. Stat. § 101.68(4)(b). However, that deadline
is the same deadline currently provided under state law for any voter who cast a

provisional ballot “to present written evidence supporting his or her eligibility to

* Available at:
http://www.miamidade.gov/govaction/matter.asp’matter=201140&file=true&fi
leAnalysis=false&yearFolder=Y2020
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vote to the supervisor of elections.” Fla. Stat. § 101.048(1). And there is good reason
why both of these deadlines are aligned. County canvassing boards are required to
include its canvass of those ballots in the first unofficial returns that must be provided
to the Department of State “no later than noon on the third day after any primary
election and no later than noon on the fourth day after any general or other election.”
Fla. Stat. § 102.141(5) (requiring that “such returns shall include the canvass of all
ballots as required by subsection (2)”). Thus, the deadline provided ensures that
there is sufficient time to canvass those ballots, tabulate them, and include the results
in the totals reported to the Secretary of State.

In addition, the Williams Plaintiffs claim that all Supervisors of Elections and
County Canvassing Board “reject[] mail ballots without notifying the affected voters
of the deficiencies,” “reject cure affidavits that are not accompanied by
identification when identification is not necessary to verify the voter’s identity”;
“reject cure affidavits based on a signature mismatch when [it] is accompanied by
valid identification establishing the voter’s identity”, and “fail[] to inform voters of
relevant identification requirements to remedy a signature mismatch.” D.E. 68
(Items 21-24). All of these allegations, however, are belied by Florida law.

First, Florida law requires all voters with signature deficiencies to be notified via
e-mail, text message, or phone, in addition to a mailed notice. See Fla. Stat. §
101.048(6)(a). Second, the Second Amended Complaint fails to provide any
description as to any circumstances where “identification is not necessary to verify
the voter’s identity.” Third, Florida law already allows cure affidavits to be accepted

even when there is a signature mismatch if the voter provides valid identification.
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See Fla. Stat. § 101.68(2)(c)(1). Fourth, Florida law already requires voters to be
informed of the relevant identification requirements for cure affidavits. See Fla. Stat.
§ 101.68(4)(c) (providing a sample of the form that a cure affidavit must take and the
information it must include, including a direction to the voter to “make a copy of
one of the following forms of identification” and then listing such identification).
E. Acts Relating to In-Person Voting

In this category, the Williams Plaintiffs allege that Supervisors of Elections have
“clos[ed] and consolidate[ed] polling places without providing equally accessible
alternative polling locations,” have “fail[ed] to expand early voting days, hours, and
locations,” have “failed to provide curbside voting at polling places and during early
voting,” and have “fail[ed] to expand availability of supervised voting.” D.E. 69
(Items 26-29). For each of these conclusory statements, however, the Second
Amended Complaint is devoid of a single allegation relating to Miami-Dade County.
Worse yet, because the relevant elections have not yet occurred, any conclusion by
Williams Plaintiffs as to how Miami-Dade County will handle these issues would be
wholly speculative. See Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)
(requiring that a complaint “raise a right to relief above the speculative level”). As
an example, Miami-Dade County already offers Early Voting during the maximum
amount of days at 23 locations during the Primary and 33 locations during the
General Election, and, as explained above, it will be providing « ‘drive-through vote-
by-mail ballot drop-off locations’ at (a) “all early voting sites in Miami-Dade County’
during Early Voting and (b) ‘at four sites geographically dispersed across the

County’ on Election Day.” See supra at II(E).
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CONCLUSION

For the reasons stated both in this Motion and in the filings referenced in the

Notice of Joinder, the Miami-Dade Defendants ask that this Court dismiss the claims

against them so that the Supervisor of Elections can prepare for the upcoming

Primary and General Election under the established procedures provided by state

law rather than the ever-growing and still-unclear list of demands provided by the

Williams Plaintiffs.

Date: June 16, 2020

Respectfully submitted,
ABIGAIL PRICE-WILLIAMS
MiIAMI-DADE COUNTY ATTORNEY

By: /s/ Michael B. Valdes
Michael B. Valdes
Assistant County Attorney
Florida Bar No. 93129

Miami-Dade County Attorney’s Office
111 N.W. 1% Street, Suite 2810

Miami, Florida 33128

Phone: (305) 375-5151

Fax:  (305) 375-5634

E-mail: mbv@miamidade.gov

Counsel for Christina White and the
Miami-Dade County Canvassing Board
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served to all counsel

of record through the Court’s CM/ECF system on June 16, 2020.

/s/ Michael B. Valdes
Michael B. Valdes
Assistant County Attorney

CERTIFICATE OF COMPLIANCE
The undersigned certifies that the foregoing complies with the size, font, and
formatting requirements of Local Rule 5.1(C) and the word limit requirements of
Local Rule 7.1(F).

/s/ Michael B. Valdes
Michael B. Valdes
Assistant County Attorney
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