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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

KIRK NIELSEN, et al.,

Plaintiffs,
VS. Case No.: 4:20-CV-00236-RH-MJF
RON DESANTIS, et al.,

Defendants.
/

HERNANDQO COUNTY DEFENDANTS’ MOTION TO DISMISS
INTERVENORS’ COMPLAINT FOR LACK OF JURISDICTION
WITH INCORPORATED MEMORANDUM OF LAW

Defendant, SHIRLEY ANDERSON, named i her Official Capacity as the
HERNANDO COUNTY SUPERVISOR OF ELECTIONS (“Anderson”), and the
HERNANDO COUNTY CANVASSING BOARD (‘“the Canvassing Board”), by and
through their undersigned counsel and pursuant to Fed. R. Civ. P. 12(b)(1), move to

dismiss the Intervenors’ Complaint (Doc. 121-1 in Case No. 1:20-cv-67) (the

“Complaint”) that was filed in the mstant action by Intervenors, DEBORAH C.

GRUBB, et al. (collectively, the “Intervenors”), for lack of subject matter jurisdiction.
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L. Questions Presented

1. Intervenors do not allege that Anderson and the Canvassing Board have
yet committed an actionable act of malfeasance or nonfeasance. Instead, the
Complaint merely contains allegations that summarize their official duties.
Accordingly, have Intervenors established that their alleged injury is traceable to
Anderson or the Canvassing Board?

2. In the Complaint, Intervenors seek the entry of a judgment against
Anderson and the Canvassing Board requiring them to purchase and implement
certain election software. The Legislature, however, has not authorized supervisors
of elections or canvassing boards to procure “voting systems.” Instead, the
Legislature has vested that authority exclusively in Florida’s 67 boards of county
commissioners. Accordingly, would a judgment against Anderson, the Canvassing
Board, or both redress the injury that Intervenors allegedly suffered?

3. Intervenors acknowledge in the Complaint that their claims for relief
against Anderson and the Canvassing Board are contingent upon the occurrence of an
event that might or might not occur in the future; the Secretary of State’s approval of
the election software. Accordingly, are Intervenors’ claims against Anderson and the

Canvassing Board ripe for adjudication?
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II. The Legal Standard for Motion to Dismiss Pursuant to Federal Rule of
Civil Procedure 12(b)(1)

Pursuant to the Court’s request that the parties avoid repeating identical
arguments in multiple filings, Anderson and the Canvassing Board hereby incorporate
herein the arguments that they made regarding the legal standard for Rule 12(b)(1)
motions in the Hernando County Defendants’ Motion to Dismiss Nielsen Plaintiffs’
First Amended Complaint for Lack of Standing with Incorporated Memorandum of
Law (Doc. 105).

In addition to the arguments incorporated above, Anderson and the Canvassing
Board must note that an attack on subject matter jurisdiction can be “facial” or
“factual.” In a facial attack, the Court must review the face of the applicable
complaint only, assuming the factual allegations contained therein are true while
disregarding unadorned or conclusory accusations, and determine whether the plaintiff
alleges a sufficient, plausible basis of subject matter jurisdiction.”> A factual challenge
attacks the factual allegations underlying the assertion of jurisdiction, either through

the filing of an answer or otherwise presenting competing facts.’

'"Morrison v. Amway Corp., 323 F.3d 920, 924-25 n.5 (11th Cir. 2003) citing
Lawrence v. Dunbar, 919 F.2d 1525, 1528-29 (11th Cir. 1990).

*Compare Lawrence, 919 F.2d at 1529 with Ashcroft v. Igbal, 556 U.S. 662,
678 (2009).

3Lawrence, 919 F.2d at 1529.
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This motion presents the Court with a facial challenge.
III. Florida’s Regulation of Voting Systems

A “voting system” is a method of casting and processing votes on a ballot to fill
an office or decide an issue that appears on a ballot in an election. Fla. Stat. §
97.021(46). It can consist in part or totally of electromechanical components or in
conjunction with marksense ballots. /d. An “electronic or electromechanical” voting
system is one that utilizes voting devices or marking devices to cast votes and counts
ballots by employing automatic tabulating equipment or data processing equipment.
Fla. Stat. §§ 99.021(5)(b); 101.5603(4). A marksense ballot is a sheet of paper on
which an electronic or electromagnetic device records an elector’s vote. Fla. Stat. §
99.021(5)(a). A voting system also encompasses the procedures, operating manuals,
supplies, printouts, and other software necessary for the system’s operation. Fla. Stat.
§ 97.021(46).

Before a voting system can be used in any election in Florida, it must first be
approved by the Florida Secretary of State. See Fla. Stat. §§ 101.5604 - 101.5605.
The Secretary of State must test and determine that a system’s hardware and software
meet the standards set out in law and rule. See Fla. Stat. §§ 101.5605 - 101.5606;

Rules 1S-2.004 and 1S-5.001, Florida Administrative Code.
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A board of county commissioners, after consulting with the county’s supervisor
of elections and competitive bidding, may ““ adopt, purchase or otherwise procure, and
provide for the use of any electronic or electromechanical voting system approved by
the Department of State in all or a portion of the election precincts of that county.”
Fla. Stat. § 101.5604; see also Rule 1S-2.004(3) (requiring competitive bidding).

IV. The Intervenors’ Allegations

Intervenors allege that they either are visually-impaired registered voters or are
an organization that is comprised of members who are registered to vote and are
visually-impaired. Compliant (Doc. 121-1) at 4 1, 8-15. They allege that visually-
impaired voters fear traveling to a polling place due to the COVID-19 pandemic, but
they cannot vote absentee because they are unable to mark an absentee ballot without
assistance. Id at 9 18-21.

Intervenors allege that an electronic voting system created by a company named
Democracy Live would, if adopted, allow the visually-impaired to vote from their
homes without assistance, but that the Secretary of State has withheld her certification
of the software. Id at q 31-34, 36-39, and 41-51. Intervenors then conclude, without
making any supporting or specific allegations, that because of the Secretary of State’s
purported nonfeasance, all of the Defendants have somehow violated both the

Americans with Disabilities Act and the Rehabilitation Act. Id at § 64, 75-77, 79, and
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94-96. In the Complaint’s prayer for relief, Intervenors ask the Court “[ijmmediately
following the certification of the software, Order the County Defendants to purchase
and implement the Democracy Live Software.” Id at 34, | b.

V.  Legal Argument

A.  The Complaint Does Not Establish Intervenors’ Standing to Sue
Anderson or the Canvassing Board.

As explained below, Intervenors have sued the wrong county-level Defendants.

Once again, Anderson and the Canvassing Board hereby incorporate herein the
arguments that they made regarding standing and the elements thereof in the
Hernando County Defendants’ Motion to Dismiss Nielsen Plaintiffs’ First Amended
Complaint for Lack of Standing with Incorporated Memorandum of Law (Doc. 105).

Intervenors fail to establish that their alleged injury is traceable to either
Anderson or the Canvassing Board. The Complaint does not allege that Anderson or
the Canvassing Board had yet committed any act of malfeasance or nonfeasance.
Instead, the Complaint merely recites the official duties of supervisors of election and
canvassing boards, then incorporates those allegations into Counts I, and II by
reference. Id at 4 24-25, 66, and 84.

Intervenors’ allegations are nsufficient. Simply reciting an agency or officer’s

responsibilities does not establish causation. See BBX Capital v. Fed. Deposit Ins.
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Corp, 956 F.3d 1304, 1312 (11th Cir. 2020). “Instead, as with any party that is
dragged into court, a plaintiff must allege how the [officer or] agency’s action or
inaction caused the plantiff’s alleged injury.”/d. (alteration added).

Intervenors also fail to establish the redressibility requirement of standing as to
Anderson or the Canvassing Board. Even if the Secretary of State were to certify
Democracy Live’s software, neither Anderson nor the Canvassing Board are
authorized to procure it. As discussed above, the Legislature exclusively vests that
authority in Florida’s 67 boards of county commissioners. See Fla. Stat. § 101.5604;
see also Rule 1S-2.004(3). A board of county commissioners is merely required to
“consult” with its county’s supervisor of elections before procuring a voting system.
See Fla. Stat. § 101.5604 A canvassing board, however, has no role in the process at
all.

B. Even if Intervenors had Standing to Sue Anderson and the
Canvassing Board, the Intervenors’ Claims are Unripe.

The doctrines of standing and ripeness are closely related, and in cases like this,
may perhaps overlap entirely. Both doctrines stem from Article III's requirement that
federal courts have jurisdiction only over “cases and controversies.” It is sometimes
argued that standing is about who can sue while ripeness is about when they can sue,

though it is of course true that if no injury has occurred, a plantiff can be told either
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that she cannot sue, or that she cannot sue yet. See Digital Properties, Inc. v. City of
Plantation, 121 F.3d 586, 589 (11th Cir. 1997).

“When determining if a claim 1s ripe for judicial review,” a court must
“consider both constitutional and prudential concerns. In some circumstances,
although a claim may satisfy constitutional requirements, prudential concerns counsel
judicial restraint. [The court’s] inquiry focuses on whether the claim presented is of
sufficient concreteness to evidence a ripeness for review. Strict application of the
ripeness doctrine prevents federal courts from rendering impermissible advisory
opinions and wasting resources through review of potential or abstract disputes.”
National Advert. Co. v. City of Miami, 402 F.3d 1335, 1339 (11th Cir. 2005) gquoting
Digital, 121 F.3d at 589 (internal citation and quotation marks omitted, alteration
added).

The ripeness inquiry requires a determination of (1) the fitness of the issues for
judicial decision, and (2) the hardship to the parties of withholding court
consideration. See id. “When a plaintiff is challenging a governmental act, the issues
are ripe for judicial review if “a plamtiff ... show[s] he has sustained, or is in
immediate danger of sustaining, a direct injury as the result of that act.” Id quoting
Hallandale Prof'l Fire Fighters Local 2238 v. City of Hallandale, 922 F.2d 756, 760

(11th Cir.1991) (alterations in original).
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In National Advert. Co. v. City of Miami, the Eleventh Circuit Court of Appeals
held “that the ripeness doctrine not only protects courts from abusing their role within
the government and engaging in speculative decision-making, but that it also protects
the other branches from judicial meddling. One of the basic rationales for the ripeness
doctrine is to protect the administrative agencies from judicial interference until an
administrative decision has been formalized and its effects felt in a concrete way by
the challenging parties. When a court is asked to review decisions of administrative
agencies, it is hornbook law that courts must exercise patience and permit the
administrative agency the proper time and deference for those agencies to consider the
case fully.” National Advert. Co., 402 F.3d at 1339 quoting Digital, 121 F.3d at 590
(citations, alterations, and quotation marks in original omitted).

“A claim 1s not ripe for adjudication if it rests upon contingent future events that
may not occur as anticipated, or indeed may not occur at all.” Harris v. Mexican
Specialty Foods, Inc., 564 F.3d 1301, 1308 (11th Cir. 2009) (internal quotation marks
omitted).

Intervenors, however, freely admit that their causes of action against the
supervisors of elections and the canvassing boards rest on a contingent future event,
the Secretary of State’s certification of Democracy Live’s software. As discussed

above, no county can procure or use a voting system that the Secretary of State has not
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first approved. Intervenors explicitly allege that the Secretary of State has not yet
approved the software. In fact, they ask the Court to order the supervisors of election
and the canvassing boards to “purchase and implement the Democracy Live software”
only after the Secretary of State approves it for use. Complaint at 34.
VI. CONCLUSION

WHEREFORE, Anderson and the Canvassing Board pray for the entry of an
Order dismissing the Intervenors’ Complaint (Doc. 121-1 in Case No. 1:20-cv-67) ,
at least as to themselves, and granting such other and further relief as this Court deems
to be just and proper.

Certificate of Service

I HEREBY CERTIFY that on June 12 2020, I electronically filed the foregoing
with the Court utilizing the electronic filing system, pursuant to Local Rule 5.1(F),

which shall send a notice of electronic filing to all counsel of record.

/s/ Jon A. Jouben

Jon A. Jouben, Esq. (FBN 149561)

Jjouben(@co.hernando.fl.us

Alt. E-Mails: cao(@co.hernando.fl.us
phare(@co.hernando.fl.us

20 N. Main Street, Suite 462

Brooksville, FL 34601

352-754-4122 / 352-754-4001 Fax

Attorney for the HERNANDO COUNTY

DEFENDANTS
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Certificate of Compliance

Pursuant to Rule 7.1(F) of the Local Rules of the Northern District of Florida,
I certify that the foregoing Motion and Incorporated Memorandum contains 2,082

words.

/s/ Jon A. Jouben
Jon A. Jouben, Esq. (FBN 149561)
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