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1. The purpose of this report is to consider several of the so-called “Senate factors” in
order to assist the court in determining whether, within the totality of the circumstances
in Florida, the operation of certain electoral devices result in a violation of Section 2 of
the Voting Rights Act. The electoral devices include vote by mail, the accommodation
for disabled voters, ballot submission deadlines, online voter registration, ballots and
materials in Spanish, ballot delivery mechanisms, and ballot curing timeframes. | will
address these factors in light of the health risks of the COVID-19 pandemic and the social
distancing requirements taken to respond to it.

2. After setting out my qualifications, | will discuss ways in which a typical Senate factor
analysis should be modified for the special characteristics and circumstances of this case,
then fairly briefly summarize the evidence that | have analyzed, before finally laying it
out in detail.

Qualifications

3. I am a professor of history and social science at the California Institute of Technology.
Educated at Princeton and Yale, | have been a visiting professor at Michigan, Harvard,
Claremont, and the Hong Kong University of Science and Technology. In 1984-85, |
was Harmsworth Professor of American History at Oxford. As my curriculum vitae,
attached, shows, | have published three books and edited another, in addition to 47
scholarly articles, 86 book reviews, and 27 entries in reference works. | have given 80
talks at universities and 50 at scholarly conventions. My work has focused on minority
voting rights, educational discrimination, race relations, the legal history of all of the
foregoing subjects, political history, and quantitative methods. | was editor of the journal
Historical Methods, which specializes in interdisciplinary and quantitative history, from
2000 through 2012. My doctoral dissertation and first book, The Shaping of Southern
Politics: Suffrage Restriction and the Establishment of the One-Party South, 1880-1910
(1974), was the first comprehensive study of the subject. Termed “the definitive
monograph on the establishment of the one-party system in the postwar South” by the
late David Donald of Harvard, and more recently, in the Harvard Law Review, as “still
magisterial,”* Shaping concerned the connection between party politics and the
disfranchisement of African-American and poor whites in the late 19" and early 20™
century South. My 1999 book, Colorblind Injustice: Minority Voting Rights and the
Undoing of the Second Reconstruction, was co-winner of the annual Lillian Smith Award
of the Southern Regional Council for the best book on the South and co-winner of the
annual Ralph J. Bunche Award of the American Political Science Association for the best
scholarly work in political science which explores the phenomenon of ethnic and cultural
pluralism. One of my most recent articles, “The Strange, Ironic Career of Section Five of

! Richard H. Pildes, “Foreword: The Constitutionalization of Democratic Politics - The Supreme Court
2003 Term,” 118 Harvard LR 28 (2004), 60, n. 139.
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the Voting Rights Act, 1965-2007,” published in the Texas Law Review, is the first
comprehensive history of the Voting Rights Act’s first 42 years. Another, “Do the Facts
of Voting Rights Support Chief Justice Roberts’s Opinion in Shelby County?” introduced
the largest data base of voting rights cases and administrative actions yet compiled,
covering the U.S. from 1957 through 2006. It has now been extended through 2019.
Among my recently published articles is a 9000-word entry on “Voting Rights” for the
Oxford Handbook of American Political History.

4. 1 am being compensated at $400 per hour for my work on this case. My compensation
IS not contingent on or affected by the substance of my opinions or the outcome of this
litigation. | am attaching a copy of my Curriculum Vitae as an appendix to this report.

5. I have previously testified or consulted in 38 federal voting rights or redistricting
cases and 18 state cases (in Alaska and California), at least 11 of which have involved the
“Senate factors” under Section 2 of the Voting Rights Act. Many cases in which |
testified, such as the key case of City of Mobile v. Bolden,? concerned whether at-large
systems of voting were adopted or maintained with a racially discriminatory intent and/or
whether they had discriminatory effects. Others, such as Garza v. County of Los Angeles
Board of Supervisors,® involved questions of “racial gerrymandering.” In some cases,
such as the 2003 Texas “re-redistricting” case, LULAC v. Perry,* the sources of my
testimony were primarily qualitative. In others, such as the 2002 California state
redistricting case, Cano v. Davis,” the sources of my testimony were primarily
quantitative. My most recent testimony includes the Section 2° and Section 5’ Texas
redistricting cases and the 2012 Texas voter identification case,® the 2014 North Carolina
photo identification and election law case,® and an at-large elections case in Santa Monica,
California that involved both California Voting Rights Act and intent contentions.® |
testified about both the intent and the effect of the laws in both the Texas voter ID case
and the North Carolina election law case. | have testified or consulted, often producing
written reports on racially polarized voting, in at-large election cases under the California
Voting Rights Act in Modesto, Hanford, Tulare County, Compton, Palmdale, Santa
Clarita, the Santa Clarita Community College District, Santa Barbara, Highland, Rancho
Cucamonga, Fullerton, the Fullerton School Board, Banning, West Covina, Arcadia, and
Santa Clara.

6. | have testified twice before subcommittees of the U.S. House Judiciary Committee

2446 U.S. 55 (1980), on remand 542 F.Supp. 1050 (S.D. Ala. 1982).

3918 F. 2d 763 (9th Cir. 1990).

4548 U.S. 399 (2006).

5211 F. Supp. 2d 1208 (C.D. Ca. 2002).

6 Perez v. Abbott, No. 5:11-cv-360, 2017 WL 962947 (W.D. Tex. Mar. 10, 2017) (three-judge court).

" Texas v. United States, 887 F. Supp. 2d 133 (D.D.C. 2012) (three-judge court), vacated, 133 S. Ct. 2885
(2013).

8 Texas v. Holder, 888 F. Supp. 2d 113 (D.D.C. 2012) (three-judge court), vacated, 133 S. Ct. 2886 (2013).
9 N. Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016).

10 Pico Neighborhood Assn. v. City of Santa Monica, BC616804 (Superior Court, Los Angeles County,
2019), under appeal.
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on voting rights, the most recent being before the Subcommittee on the Constitution,
Civil Rights, and Civil Liberties, Committee on the Judiciary, U.S. House of
Representatives, about Legislative Proposals to Strengthen the Voting Rights Act, Oct.
17, 2019. My testimony, which the Subcommittee termed “compelling and persuasive,”
is summarized in H. Rept. 116-317 Voting Rights Advancement Act of 2019, available at
https://www.congress.gov/congressional-report/116th-congress/house-
report/317/1?9=%7B%22search%22%3A%22Voting+Rights+Advancement+Act%22%7
D&r=3&overview=closed, at pp. 53-56.

Modifications in the Senate Factors for this case

7. Senate Report 97-417 sets out seven “typical factors” and two “additional factors” that
might be used to prove a violation of Section 2 of the Voting Rights Act.}! As the Report
notes at p. 28, n. 113, “These factors are derived from the analytical framework used by
the Supreme Court in White [v. Regester, 412 U.S. 755 (1973)], as articulated in Zimmer
[v. McKeithen, 485 F.2d 1297 (5" Cir. 1973)].”*2 Because White v. Regester concerned
at-large elections in Dallas and San Antonio, these factors are not entirely congruent with
the particulars of state-wide election laws. Moreover, political conditions have changed a
great deal since 1973 — the Latino population has grown markedly in many states, more
minorities have been elected to office, and the Republican Party has replaced the
Democratic Party as the dominant one in the South. As a consequence, some of the
“Senate factors,” such as factor 4 on slating processes, may be ignored in this case.

8. Because of the unprecedented nature of the COVID-19 crisis, which has already
changed the way people think about the methods of casting a ballot,*® other Senate
factors, such as factors 5, 8, and 9, must take on greater emphasis here than is usual in
Section 2 cases. Factor 5 is “the extent to which minority group members bear the effects
of discrimination in areas such as education, employment, and health, which hinder their
ability to participate effectively in the political process.” Factor 8 is “a lack of
responsiveness on the part of elected officials to the particularized needs of minority
group members.” Factor 9 concerns instances in which “the policy underlying the state
or political subdivision's use of the challenged standard, practice, or procedure is
tenuous.”

1The factors are laid out in S..Rep. No. 97-417, 97th Cong., 2d Sess. (1982), pages 28-29, conveniently
available at https://www.justice.gov/crt/section-2-voting-rights-act. Quotations describing the factors below
are taken from that source.

12 For discussions of White v. Regester and the connections of that case to the 1982 amendments to the
Voting Rights Act, see Kousser, Colorblind Injustice: Minority Voting Rights and the Undoing of the
Second Reconstruction (Chapel Hill, N.C.: Univ. of North Carolina Press, 1999), 56-58, 336, 341-42.

13 Carrie Dann, “Two-thirds of voters back vote-by-mail in November 2020 — In a new NBC News/Wall
Street Journal poll, 58 percent want election rules changed permanently.” NBC News, April 21, 2020, <
https://www.nbcnews.com/politics/meet-the-press/two-thirds-voters-back-vote-mail-november-2020-
n1187976>. Last visited May 10, 2020.
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Brief Summary of the Evidence

9. Florida has a long history of discrimination against members of minority groups that
has hampered their ability to register, vote, and generally, to participate equally in the
democratic process. Like all southern states except North Carolina and Tennessee,
Florida disfranchised even free people of color before the Civil War. Enfranchised by the
Second Military Reconstruction Act in 1867, Florida freedmen eagerly took part in
politics, electing as many as 19 black representatives in the lower house of the State
Legislature. Successfully purged from the legislature by white Democrats from 1878
through 1882, African Americans surged back to 9 seats in the House and 2 in the Senate
in 1884. The State Constitutional Convention of 1885, however, authorized the
legislature to pass a poll tax, which it did, along with an “8-Box Law,” a form of literacy
test, in 1889. As a result of these suppressive election laws, black turnout in the state
dropped to an estimated 11% by 1892.

10. Despite being the most urbanized southern state with the most northern immigrants
by 1920, Florida remained a segregated, largely one-party plutocracy until the early
1960s, and black citizens remained largely disfranchised until the passage of the federal
Voting Rights Act in 1965. Every governor until 1970, even the moderate Leroy Collins,
felt the necessity to endorse segregated schools. The first black state legislator since
1890 was not elected until 1968. Federal courts repeatedly found evidence of racial
discrimination in the state. Once blacks could vote, they found their way to exercising
political power in Florida blocked by such devices as at-large elections, which were
widely and successfully attacked with Section 2 lawsuits in the 1980s. But the State
continued to pass laws, such as restrictions on early voting, and to fail to provide election
materials in Spanish. When these impeded minority political participation, minorities
continued to have to turn to the courts for relief.

11. Attempts to end the process of disfranchisement of former felons foundered in the
courts. Although the executive clemency process was liberalized under Governors
Reubin Askew and Bob Graham from 1975 through 1988, more easily restoring the rights
of former prisoners to vote, clemency was at the whim of any governor, and rights
restoration slowed markedly from 1989 through 2002, and even more dramatically, from
2011 through the present. A successful amendment of the State Constitution in 2018,
which aimed to allow former felons to vote much more easily, was severely undercut by
the 2019 passage of S.B.7066.

12. Voting in the state continues to be strongly racially polarized. From 2004 through
2018, Democratic candidates for president and governor received the franchises of 84-
96% of black Floridians and 44-62% of Latinos, but only 32-42% of non-Hispanic whites
in various elections. This was not just a product of Barack Obama’s and Andrew
Gillum’s candidacies, for votes for John Kerry and Hillary Clinton were nearly as racially
polarized as Obama’s and Gillum’s. The strong correlation between race and party gives
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Republicans an incentive to impede voting by some Latinos and nearly all African
Americans.

13. Sixty-six years after Brown v. Board of Education, Florida’s public and charter
schools are increasingly segregated, and the most heavily segregated minority schools
and those in which poverty is most highly concentrated. Student scores on standardized
tests and teacher scores on qualification exams show large gaps between non-Hispanic
whites and Hispanics, and even more dramatic ones between whites and blacks.
Minorities also lag well behind whites in high school graduation and college graduation
rates. Differences in educational attainment will make it more difficult for minorities to
respond to the many rapid changes in the voting process that are likely to take place as a
result of the COVID-19 crisis.

14. Nearly twice as high a proportion of Hispanic as white families in Florida live in
poverty, and the rate of black poverty is more than twice that of white. Income
disparities are not confined to the very poor. Black and Hispanic median household
incomes also trail well behind those of white Floridians. Blacks and Hispanics are also
much more likely to live in renter-occupied housing than whites are. Minority
unemployment rates were appreciably higher than those of whites before the declaration
of a national emergency in March 2020, and they have soared since. More than 25% of
Florida’s workforce at least tried to file for unemployment insurance with Florida’s
nationally notorious system from March 1 through the middle of May, 2020, and
minorities are likely to have been disproportionately affected in Florida, as they have
been in the nation as a whole.

15. Because black and Latinx families move more often, rent more often, and are poorer
than white Floridians, they likely have much less home access to the internet. Not having
an internet connection, in turn, makes it more difficult to register to vote online and to
learn about all of the many changes in the voting process in 2020. The fact that Florida,
unlike 30 other states, does not require employers to allow employees time off to vote,
also potentially diminishes minority participation at a time when flexible time for new
ways of voting and even longer voting lines than previously are likely. The fact that they
move more often may make it more difficult for minorities than for non-Hispanic whites
to vote by mail, because election authorities may not have up-to-date addresses for them.

16. On account of their comparative poverty and, more important, on account of the
Florida State Government’s refusal to expand Medicaid under the Affordable Care Act,
minorities in the state were much more likely than non-Hispanic whites to be uninsured
in 2018. Since nationally, minorities have been more likely to lose their jobs, and thus,
their health insurance because of the pandemic, the health insurance gap between non-
Hispanic whites and minorities in Florida has probably increased during 2020.

17. Florida Department of Health (FDOH) statistics from 2019 show that minorities in
the state were more likely than non-Hispanic whites to have several conditions (obesity,
hypertension, and early-onset diabetes) that the Centers for Disease Control has found are
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associated with susceptibility to COVID-19. FDOH figures also emphasize that
minorities in the state were about 60% as likely to have previously had vaccinations for
flu and pneumonia, possibly disproportionately weakening their lungs, that minorities
were 83-94% less likely to have health insurance (reaffirming figures from the U.S.
Census), and that they were about 150% more likely not to have seen a doctor in the last
year because of the cost of doing so.

18. Although reporting on COVID-19 case numbers and hospitalizations by race in
Florida is spotty and outdated, and in some reports, deliberately inaccurate, the
fragmentary data that we do have, shows that as of May, 2020, black deaths from
COVID-19 are nearly 50% larger than the proportion that we would expect from their
proportion of the population. A greater incidence of morbidity within the African
American and Latinx communities on account of COVID-19 would likely increase their
demand for mail ballots, and therefore, for eased online voter registration, less restrictive
vote-by-mail (VBM) acquisition and submission policies, more early voting, polling
place, and curbside drop-off facilities, and more opportunities to cure errors in acquiring
and casting ballots. Because they are likely to be sicker from COVID-19, these
communities can enjoy an opportunity “to participate in the political process and to elect
representatives of their choice”* only if those procedures are eased or made more widely
available compared to what they are now.

19. Blatant racial appeals in election campaigns in Florida were replaced by the 1990s by
more subtle, but still effective ones by the 1990s, and they were still in evidence in the
campaign against the first black nominee of a major political party in Florida history in
2018. In 1994, the first minority campaign for a statewide, non-judicial office since the
Voting Rights Act pitted the leader of a major school reform effort in the Legislature,
who had recently been appointed to the post of Education Commissioner, against an
unknown white Democrat running a self-funded, shoestring campaign. The experienced
leader, Doug Jamerson, was nearly upset and in November. Jamerson became the first
Democratic Education Commissioner ever to lose an election when his Republican
opponent, the superintendent of schools in a small, rich county, ran a tv commercial a
third of which featured Jamerson’s darkened portrait. In 2018, Democratic gubernatorial
nominee Andrew Gillum suffered racist robocalls from an out-of-state neo-Nazi, as well
as an appeal to voters by eventual winner Ron DeSantis not to “monkey up” the election
and an attack on Gillum by a Republican congressman that evoked the racial stereotype
of violent blacks.

20. Minorities have had a difficult time getting elected in Florida. No African American
served in the State Legislature or Congress from Florida from 1889 until 1969. Even
today, the percentage of black and Latinx State Legislators is well below the proportion
of minorities in Florida’s population. Only two blacks have won statewide office,
Democratic Supreme Court Justice Joseph Hatchett, who had been appointed to the

14 Section 2 of the Voting Rights Act, as amended in 1982, as quoted in Thornburg v. Gingles, 478 U.S. 30,
36 (1986).
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office, in 1975, and Republican Jennifer Carroll, elected Lt. Gov. in 2010 and forced to
resign because of a scandal in 2013. State Sen. Daryl Jones lost a contest for governor in
2002 and for It. gov. in 2006, and Mayor Andrew Gillum barely failed to win the
governorship in 2018. Four Cuban-American Republicans have been elected to statewide
— U.S. Sen. Mel Martinez in 2004, U.S. Sen. Marco Rubio (who succeeded to Martinez’s
seat) in 2010, Lt. Gov. Carlos Lopez-Cantera, appointed to replace Carroll in 2013 and
elected in 2014, and Lt. Gov. Jeanette Nunez, who replaced Lopez-Cantera in 2018.

21. The State government of Florida has not been responsive to the particularized needs
of minorities. Not only did the State refuse to extend Medicaid under the Affordable
Care Act, but it also joined the Texas-led lawsuit, now pending in the U.S. Supreme
Court, which aims to overthrow the ACA entirely. As shown above, Florida’s rate of
uninsured adults is considerably higher for minorities than for African Americans and
Latinos. The same is true for children. In 2018, Florida had the sixth highest rate of
uninsured children of any state in the nation. From 2016 to 2018 in the state, the
proportion of Latinx children without health insurance rose by 20%, and that rate was
1.25 times as high as the rate for Florida’s children as a whole.

22. The state also suspends driver’s licenses not just for traffic infractions, but also as a
penalty for failing to pay any court fines. In 2017, one out of every 15 Florida drivers
had their license suspended. A case study found that the licenses of black people were
suspended at 1.6 times their proportion in the population. The license suspension policy,
which, like the State’s felon disfranchisement policies under S.B.7066, differentially
penalize those too poor to pay fines, could certainly make it more difficult for minorities
to participate in the COVID-impacted elections of November 2020.

23. As an example of the state’s discriminatory criminal justice system, | draw from a
years-long, in-depth study of the state’s “war on drugs” by the Sarasota Herald-Tribune.
It finds systematic discrimination in the system against minorities, especially African
Americans. In medical insurance, driver’s license suspension, felon disfranchisement,
and criminal justice, Florida’s policies have disproportionately negatively affected the
poor and minorities.

24. Florida has been much less responsive than other states to the implications of the
COVID-19 crisis for the election system. In that sense, the State’s policies have been
quite tenuous. Since the beginning of 2020, at least 23 states and the District of
Columbia have changed their election laws to deal with the crisis — red states and blue
states, southern and Midwestern and northern and coastal and land-locked — but not
Florida. Florida was one of the last two of the fifty states to decide to apply for the
proffered federal grant of $20 million to help its election system respond to the crisis — to
recruit poll workers when the regular, older ones are afraid to mix with crowds, to
provide hand sanitizer for every voter, to acquire new polling sites, to send out massive
numbers of absentee ballot requests and to process and count those that come back. As
with S.B.7066, when Florida made no effort to staff up a new system that it knew would
be chaotic, it is, as yet, making much less of an effort than surrounding states to prepare

7
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for the vastly different election landscape of November, 2020. If it has a policy at all, it
is currently most tenuous.

Factor 1: History of Discrimination

25. The first Senate factor is “the extent of any history of official discrimination in the
state or political subdivision that touched the right of the members of the minority group
to register, to vote, or otherwise to participate in the democratic process.”

26. Florida, the third state to secede from the Union in 1861, has a long history of racial
discrimination in politics. Neither slaves nor free people of color could vote in the state
before the Civil War. Enfranchised by the constitutional convention of 1868, blacks
filled as many as 19 seats in the House (in 1868) and 6 in the Senate (in 1876), and after
seeing their numbers reduced to zero from 1878 through 1882, they won 9 seats in the
House and 2 in the Senate in the 1884 elections.’® That sudden upsurge of political
power, however, was swiftly put down.

27. To ensure white rule, the 1868 constitutional convention had made all local offices
appointive by the governor. This dissatisfied whites in some overwhelmingly white
counties, and they agitated for another constitutional convention, finally attaining their
wish in 1885. The convention produced a compromise, allowing home rule for all but the
most important local offices, the county commissions. The new constitution guarded
against the election of other local officers by African-Americans or their allies by
mandating very high bonds that elected officials had to guarantee before they could take
office, a requirement that resulted, for example, in the disqualification of the Republican
sheriff in Jacksonville in 1888. In addition, the convention authorized the legislature to
pass a poll tax, and it continued the disfranchisement of felons, which the existing
criminal justice system guaranteed would be disproportionately black. The 1887
legislature passed a law requiring annual voter registration, and refusals by the registrars
to allow blacks to register, as well as the discarding of what the state’s chief federal
election supervisor stated were at least 10,000 votes, allowed white supremacy
Democrats to dominate the 1888 elections and the 1889 legislature more
overwhelmingly. This legislature passed a poll tax and an “eight-box” law (a form of
literacy test), and despite the greatest efforts by Republicans and their “independent”
allies in the 1890 election, Republican support cratered, and the Populist movement was
aborted. Estimated black voting decreased from 62% in the 1888 gubernatorial race to
11% in 1892.1°

28. Despite the fact that after the real estate boom of the 1920s, Florida was the most
urbanized state in the South and the one with the most immigrants from northern states,

15 Kousser, Colorblind Injustice, Figure 1.1, at 19 (underlying data).

16 All of the material on the elections of the 1880s is taken from Kousser, The Shaping of Southern Politics:
Suffrage Restriction and the Establishment of the One-Party South, 1880-1910 (New Haven, Connecticut:
Yale Univ. Press, 1974), 91-103.

8
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most blacks did not recover their voting rights in the state until after the passage of the
Voting Rights Act in 1965. The first black legislator since 1888 took office in 1969.
Although characterized as one of the states in the “Peripheral” or “Rim” South, rather
than the “Deep” South in the 1950s and 60s, Florida suffered from several notably race-
baiting campaigns, such as George Smathers’s challenge to liberal U.S. Senator Claude
Pepper in 1950 and the successful gubernatorial races of segregationists Farris Bryant in
1960 and Haydon Burns in 1964. Burns denounced his opponent, Robert King High, as
the “candidate of the NAACP.”Y” Every Florida governor from 1950 until 1970
campaigned and governed as a segregationist, even the moderate Leroy Collins, who
declared in 1956 that under his leadership, Florida was “just as determined as any other
southern state to maintain segregation.” No public university in the state was
desegregated before 1958 (the same year as Alabama), and token k-12 school
desegregation began only in 1959 (five years after Brown v. Board of Education).8
While in other southern states, such as Arkansas and Virginia, the first elected
Republican governors of the 20" century proved civil rights liberals, in Florida, Gov.
Claude Kirk’s most memorable action was to close the Manatee County schools in 1970,
rather than integrate them.*®

29. As the federal court for the Northern District of Florida noted in 1992,

A longstanding general history of official discrimination against minorities has
influenced Florida's electoral process. . .. As recently as 1967, § 350.20, Fla.
Stat. provided in part: "The Florida Public Service Commissioners may prescribe
reasonable rules and regulations relating to the separation of white and colored
passengers in passenger cars being operated in this state by any railroad company
or other common carrier." Additionally, § 1.01(6), Fla. Stat. (1967) provided that
"the words 'Negro," 'colored," ‘colored persons,’ ‘'mulatto," or 'persons of color,’
when applied to persons, include every person having one-eighth or more of
African or Negro blood."?

30. The three African-American legislators who served during Gov. Reubin Askew’s
first administration from 1970-74 pressed the governor unsuccessfully for an affirmative
action plan, but Askew did oppose a return to segregated schools, he appointed the
South’s first black member of a state supreme court, and he liberalized the executive
clemency program, making it easier for black people who had been convicted of felonies
to vote. Askew’s policies on executive clemency were continued by his successor as

1 Numan V. Bartley and Hugh D. Graham, Southern Politics and the Second Reconstruction (Baltimore
and London, Johns Hopkins Univ. Press, 1975), 52, 62-67.

18 Earl Black, Southern Governors and Civil Rights: Racial Segregation as a Campaign Issue in the
Second Reconstruction (Cambridge, Massachusetts: Harvard Univ. Press, 1976), 90-98.

19 Jack Bass and Walter DeVries, The Transformation of Southern Politics: Social Change and Political
Consequence Since 1945 (New York: Basic Books, 1976), 119.

20 De Grandy v. Wetherell, 794 F. Supp. 1076, 1079 (N.D. Fla. 1992).

9
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governor, Bob Graham.?! In the succeeding administrations of Republican Bob Martinez
and Democrat Lawton Chiles from 1986 through 1998, however, the number of former
felons who were granted executive clemency, and thus, were eligible to register to vote,
declined drastically.??

31. From 1983 to the present, there have been 90 voting rights legal actions? against the
state, county, or municipal governments of Florida, at least 57 of which resulted in
findings of discrimination, including 37 under Section 2 of the Voting Rights Act and 6
under Section 5.%4

32. Some examples of lawsuits will demonstrate patterns of discrimination. Bradford
County NAACP v. Starke?® challenged a system of electing city commissioners at-large,
with numbered posts and a majority-vote requirement. Even though 31% of the
population, 26% of the voting-age population, and 24% of the registered voters in the city
were black, the town was quite segregated, and there were five members of the city
commission, no African-American had ever been elected to serve in either city or
Bradford County offices. Statistical analyses showed that votes in the county in most
elections involving black candidates were racially polarized and black voters were
cohesive. There was a well-documented history of discrimination in the town, including
physical intimidation of black voters and a 1927 ordinance that mandated explicitly
racially separate areas in the town. Socioeconomic data indicated that previous
discrimination had a lingering effect in the 1980s. After painstakingly reviewing the
evidence, the court ruled that “the at-large election system currently in place in Starke is
driven by racial bias and that the at-large system will continue to deny [black citizens]
equal access to the City’s political process.”2®

21 Bass and DeVries, Transformation of Southern Politics, 127-29; Melissa C. Chiang, “Some Kind of
Process for Felon Reenfranchisement,” Univ. of Chicago Law Review, 72 (2005), 1331, at 1352-54; Linda
Kleindienst and May Bell, “New rules help restore rights for former felons,” South Florida Sun-Sentinel,
Dec. 10, 2004, p. 4B.

22 Gregory Lewis, “The Right to be Angry,” South Florida Sun-Sentinel, Sept 29, 2002, p.1.

23| refer to lawsuits under the 14™ or 15" amendment or Section 2 of the Voting Rights Act, settlements or
consent decrees, or objections or successful “more information requests” under Section 5 of the Voting
Rights Act. The data comes from a database that | have been compiling since 2009, which was the basis of
my testimony before the House Judiciary Subcommittee on the Constitution, Civil Rights, and Civil
Liberties, summarized in U.S. House of Representatives, Legislative Proposals to Strengthen the Voting
Rights Act, Oct. 17, 2019, H. Rept. 116-317 Voting Rights Advancement Act of 2019, available at
<https://www.congress.gov/congressional-report/116th-congress/house-
report/317/1?9=%7B%22search%22%3A%22Voting+Rights+Advancement+Act%22%7D&r=3&overview
=closed>, pp. 53-56, an article, “Do the Facts of Voting Rights Support Chief Justice Roberts’s Opinion in
Shelby County?” Transatlantica, 1 (2015), available at < https://transatlantica.revues.org/7462>.

24 Some recent cases have not been decided yet.

25712 F.Supp. 1523 (M.D. Fla. 1989).

%712 F. Supp. 1523, 1541 (M.D. Fla. 1989).
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33. Section 5 actions concerning Florida?’ are instructive for this case, particularly the
complicated 2012 lawsuit, Florida v. United States.?® The State made many changes in
its election laws and successfully submitted most of them for administrative preclearance
by the Department of Justice. For four changes, however, the State sought a declaration
of preclearance from the District Court of the District of Columbia. After voluminous
documentary testimony and much back-and-forth between the parties, the Court declined
to preclear various complicated changes in early voting, particularly the reduction in the
number of early voting days from 12 to 8.2° The Court also rejected the State’s
contention that Congress’s 2006 amendments to Section 5 precluded legal challenges to
“ballot access changes,” that there could be no violation of Section 5 unless the change in
election laws was intentionally discriminatory, and that the burden that the law imposed
on minority citizens had to be “severe.”*® While | express no opinion on the legal issues
involved, the lengthy opinion of the District Court in this recent case should be taken as
an indication both of legally proven discriminatory actions by the State with respect to
voting and of the State’s willingness to make what the Court considered extreme
interpretations of the Voting Rights Act and the 14" amendment in order to defend those
discriminatory actions.®!

34. A final legal action that may be relevant to this case because of its concern with
discrimination against Latinx people is U.S. v. Osceola County, in which | testified.
Responding to the threat of a lawsuit under the Voting Rights Act, the Osceola County
Board of County Commissioners in 1992 authorized referendum measures shifting from
at-large to single-member elections for the County Commission and the School Board.
The campaign for the legal change emphasized that it would facilitate the election of
minorities the recently burgeoning population of Puerto Rican origin, to the boards. In
1996, however, the Board of Commissioners and the County’s voters reversed course, re-
adopting at-large elections too late to prevent voters in the most heavily Latinx of the
County’s single-member districts from electing its first Latinx Commissioner, but
attempting to assure that such an outcome would not be repeated.®? The United States
filed and won a Section 2 case declaring that the change back to at-large elections had a

27 Florida was brought under coverage of Section 5 in 1975, when the coverage formula was expanded to
include levels of voter registration and participation in the 1972 election, and the definition of a “test or
device” was expanded to include the practice of providing election information, including ballots, only in
English in states or political subdivisions where members of a single language minority constituted more
than five percent of the citizens of voting age.” < https://www.justice.gov/crt/about-section-5-voting-
rights-act> .

28885 F.Supp. 2d 299 (D.D.C. 2012).

29885 F.Supp. 2d 299, 309 (D.D.C. 2012).

30885 F.Supp. 2d 299, 311-19 (D.D.C. 2012).

31 The most comprehensive history of Section 5 is my article, “The Strange, Ironic Career of Section Five
of the Voting Rights Act, 1965-2007,” Texas Law Review, 86 (2008), 667-775.

32 Declaration of Dr. J. Morgan Kousser, U.S. v. Osceola County, in possession of author.
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racially discriminatory effect. An earlier ruling from the bench in the case had accepted
the discriminatory intent claim, as well

35. In arelated action, Osceola County and the Department of Justice filed a Consent
Decree in 2002 in which the County agreed to appoint bilingual Spanish Language
Assistance Coordinators before each election who would be trained to investigate
allegations of poll worker hostility toward Hispanic3* voters, meet with representatives of
the Hispanic community to facilitate bilingual assistance to voters, insure that there were
trained bilingual poll officials in any precinct in which at least 5 percent of the registered
voters were Hispanic, publicize the availability of bilingual poll workers to assist
Spanish-speaking voters, and provide extensive instructions about voting in Spanish.®

36. In sum, there is considerable evidence of a history of voting-related discrimination
against both African Americans and Latinos in Florida.

Factor 2: Racially Polarized Voting

37. Although it is necessary in most cases against sub-state authorities and even in some
cases against states to conduct extensive and sometimes complicated statistical analyses
to prove racially polarized voting, in this case, sufficient recent public opinion polls are
available to make such analyses unnecessary.

38. In the 2004 election, CNN exit polls showed Democratic presidential nominee John
Kerry winning 86% of the votes of African-Americans, 44% of Latinos, and 42% of non-
Hispanic whites in Florida.®® Exit polls for the New York Times for the presidential
election of 2008 showed that in Florida, 96% of blacks and 57 of Latinos, but only 42%
of non-Hispanic whites, voted for Barack Obama.®’” In the 2012 presidential contest in
Florida, according to exit polling from the Washington Post, 95% of blacks, 60% of
Latinos, but only 37% of non-Hispanic whites, voted for Obama.*® In 2016, according to
the CNN exit poll, 84% of blacks and 62% of Latinos but only 32% of whites supported
Hillary Clinton for president.3® In 2010, Republican gubernatorial candidate Rick Scott
received 56% of non-Hispanic white votes, and 50% of Hispanic votes, but only 6% of
black votes.*® In 2018, 86% of blacks and 54% of Latinos, but only 39% of whites voted

33 U.S. v. Osceola County, 475 F. Supp. 2d 1220 (M.D. Fla., Oct. 18, 2006); unpublished typescript of June
26, 2006 ruling from the bench in the same case, in possession of author.

34 In this report, | use the term “Hispanic” when it is used in the original source, such as this consent decree
or publications of the Florida Department of Education or the U.S. Census. Otherwise, | use the term
“Latinx” or, if plural, “Latinos.”

35 Consent Decree, U.S. v. Osceola County, Civil Action No. 6:02-CU-738-On1-22JG-G (M.D. Fla., July
22, 2002), typescript in possession of author.

36 < https://www.cnn.com/ELECTION/2004/pages/results/states/FL/P/00/epolls.0.html>.

37 https://www.nytimes.com/elections/2008/results/states/exitpolls/florida.ntml.

38 https://www.washingtonpost.com/wp-srv/special/politics/2012-exit-polls/table.html.

39 https://www.cnn.com/election/2016/results/exit-polls/florida/president> .

40 < https://www.nytimes.com/elections/2010/results/governor/exit-polls.html> .
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for Andrew Gillum, a black Democrat, for governor.*! Every election was racially
polarized in the state, with 84-96% of blacks and 44-62% of Latinos voting Democratic,
but only 32-42% of whites joining them. The racially polarized voting phenomenon was
not merely a product of the candidacies of Barack Obama, and it shows no sign of
receding.

39. Although there is less racially polarized voting within Democratic party primaries,
there are still considerable differences in the voting patterns of different ethnic groups.
Non-Hispanic whites comprised only 48% of the voters in the Democratic presidential
primary of 2016, and 44% of them favored Bernie Sanders, compared to 20% of blacks
and 28% of Latinos. Blacks made up 28% and Latinos, 20% of the voters.*> No doubt
because the Democratic presidential primary was seemingly decided by the time of the
2020 primary, and major candidates other than Joe Biden and Bernie Sanders had
dropped out, the ethnic divisions within the party were less in that contest.*3

40. The pattern of starkly racially polarized voting between parties suggests that
Republicans may believe that they would benefit from election laws and practices that
discourage minorities, particularly African Americans, from voting.

Factor 3: Voting Practices That Enhance the Opportunity for
Discrimination

41. From 1983 through the present, there have been 36 instances of lawsuits, Section 5
objections, or Section 2 settlements in which at-large elections in Florida have been ruled
racially discriminatory or election systems have changed as a result of settlements in
cases alleging racial discrimination. See Appendix B for a list. Across the country, more
voting rights actions (lawsuits, Section 5 objections, settlements) since 1957 have
concerned at-large elections than any other topic. Florida is right in line with the rest of
the South in this respect.

42. Although most of the successful challenges to at-large elections took place in the
1980s, one voting practice remains that has had a marked racially discriminatory effect,
the disfranchisement of persons convicted of felonies. A 2016 report by Prof. Erika L.
Wood for the Brennan Center traces the discriminatory history of felon disfranchisement
in Florida and the racially disproportionate effect of the state constitutional provision
through 2016.%

43. Perhaps even more significant for any assessment of Florida’s willingness to enhance
all citizens’ ability to vote in the face of the challenges of COVID-19 was the

4L https://www.cnn.com/election/2018/exit-polls/florida> .

42 https://www.chsnews.com/elections/2016/primaries/democrat/florida/exit/ .

3 https://www.nytimes.com/interactive/2020/03/17/us/elections/exit-polls-florida-primary.html .

4 Erika L. Wood, “Florida: An Outlier in Denying Voting Rights,” (New York: Brennan Center, 2016),
https://www.brennancenter.org/our-work/research-reports/florida-outlier-denying-voting-rights.
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undermining of the effort of Florida voters to make the process of re-enfranchisement
easier for former felons by the Florida Legislature’s passage of S.B.7066 in 2019.

Reports by Prof. Daniel A. Smith demonstrated that the requirement of S.B.7066 that
returning citizens prove that they had fully paid fines, fees, court costs, and restitution has
a disproportionately discriminatory effect on blacks.*> A report by Prof. Traci Burch
demonstrated in painstaking detail that the State’s record-keeping on the legal financial
obligations of former prisoners was so disorganized that it was nearly impossible for
anyone — returning citizens, leaders of voter registration drives, county election
supervisors, or state officials — to determine whether many persons had satisfied the terms
of S.B.7066.¢ As I showed in my testimony in the same case, the chief sponsor of what
became S.B.7066, Rep. James Grant, was well aware of the bureaucratic chaos that S.B.
7066 would thrust returning citizens into.*” The court condemned what it termed “This
pay-to-vote system,” and declared that the State’s process of determining an individual’s
legal financial obligations and whether he had paid them was an example of
“Administrative Irrationality.”

44. Florida voters attempted in Amendment 4 to diminish restrictions on voting, but the
Legislature and Administration sought to preserve those restrictions, which the Court
recognized had a disproportionate effect on blacks.*®

Factor 5: Continuing Effects of Discrimination that Hinder Minority
Group Members’ Ability to Participate Effectively in the Political
Process™

45. Sixty-six years after Brown v. Board of Education, Florida’s public and charter
schools are increasingly segregated. According to a report produced for Florida State
University’s Leroy Collins Institute in 2017, 32% of Hispanic students and 35% of black
students in the state attended schools that were more than 90% non-white. The effects of
segregation are intensified because poverty is concentrated in the segregated schools of
students of color. “The typical Hispanic student and typical black student,” the report
found,
“attend schools with a share of socioeconomically disadvantaged students that is
almost 1.5 times higher than the share of low-income students in the school of a
typical white or Asian student. These gaps imply deepening double segregation by
race and class in Florida. . . .

45 See Second Supplemental Expert Report of Daniel A. Smith, Ph.D. in Jones v. DeSantis, Case No. 4:19-
cv-300, at pp. 17-23.

46 See Expert Report of Traci R. Burch, Ph.D. in Jones v. DeSantis, Case no. 4:19-cv-300, at pp. 7-13.

47 Expert Report of J. Morgan Kousser, Ph.D., in Jones v. DeSantis, Case No. 4:19-cv-300, pp. 77-93.

48 Jones v. De Santis, Case No. 4:19¢v300-RH/MJF (N.D. Fla. May 24, 2020), typescript at p. 43.

49 Jones v. De Santis, Case No. 4:19¢cv300-RH/MJF (N.D. Fla. May 24, 2020), typescript at p. 89
(recognizing “the legislators’ knowledge that S.B.7066 would have a disparate impact on African
Americans, who vote for Democrats more often than for Republicans.”).

%0 Factor 4, the exclusion of members of minority groups from candidate slating practices, is not relevant to
this case, since there are no statewide slating groups.
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Hispanic and black students typically attend schools with large majorities of
fellow students living in poverty while white Floridians, on average, attend
majority middle class schools.

Academic achievement in the state is strongly correlated with the level of poverty
in a district’s population in the data analyzed here and we have found these strong
relationships at the school level in many of our other reports, so black and
Hispanic students are far more likely to be segregated in schools with low
achieving students.”>!

46. Although the FDOE is laudably concerned with “closing the gap” between non-
Hispanic white, black, and Hispanic students, stark gaps persist, and progress in closing
them has not been rapid in the past few years. A 2018 report from the FDOE found large
gaps between the ethnic groups on statewide achievement tests, especially between non-
Hispanic white and black students for school years from 2014-15 through 2017-18. For
each subject area, the State calculated the proportion of students who scored at grade
level or above within each ethnic group. It then subtracted the proportion at grade level
or above for blacks from the proportion at grade level for whites, and then for Hispanics
and whites. This is the ethnic gap. For example, on Language Arts in 2014-15, 64% of
non-Hispanic white students scored at grade level, compared to just 33% of blacks, so the
gap was 31.°2 See Table 1, below.

51 Gary Orfield and Johgyeon Ee, “Patterns of Resegregation in Florida’s Schools,” (Tallahassee: Leroy
Collins Institute, 2017), quotes pp. 4-5, https://www:.civilrightsproject.ucla.edu/research/k-12-
education/integration-and-diversity/patterns-of-resegregation-in-floridas-schools/L CI-Tough-Choices-
Patterns-of-Resegregation_FINAL.pdf.

%2 Florida Department of Education Updates, Nov. 7, 2018, pp. 24-25,
http://mww.fldoe.org/core/fileparse.php/7506/urlt/ogs-FDOE-Updates.pdf.
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Table 1: Gaps on Achievement Tests
Between Whites and Minorities Remain, 2014-18

Gap/Year English Math Science Social
Language Studies
Arts

White-Black

2014-15 31 30 32 27

2015-16 29 31 32 28

2016-17 29 29 32 26

2017-18 28 30 32 25

White-

Hispanic

2014-15 15 15 18 16

2015-16 15 16 18 16

2016-17 16 15 18 15

2017-18 14 15 18 14

Source: Florida Department of Education Updates, Nov. 7, 2018, pp. 24-25,
http://www.fldoe.org/core/fileparse.php/7506/urlt/ogs-FDOE-Updates.pdf.

47. Poverty and segregation are reflected in educational attainment. The American
Community Survey for 2018, the most recent data available, shows that the black and
Latinx communities in Florida have considerably smaller percentages of high school and
college graduates than the non-Hispanic white community. (See Table 2, below.) This is
just the kind of deficit that puts people at a disadvantage in negotiating the complex
avenues of political participation that are likely to constitute the 2020 election
landscape.>?

%3 See, e.g., Steven J. Rosenstone and John Mark Hansen (1993), Mobilization, Participation and
Democracy in America (New York: Macmillan Pub. Co., 1993); Sidney Verba, Kay Lehman
Schlozman, and Henry E. Brady (1995), Voice and Equality: Civic Volunteerism in American Politics,
(Cambridge, Mass.: Harvard University Press, 1995); Rachel Milstein Sondheimer and Donald P.
Green “Using Experiments to Estimate the Effects of Education on Voter Turnout,” American Journal
of Political Science 54 (2010), 174-189.
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Table 2: Percentage with High School and Bachelors’ Degrees
in Florida, by Race, 2018

Race % High School Grads | % with Bachelor’s
Degree

White Non-Hispanic 93.1 33.9

Black 83.8 20.1

Asian 87.6 49.2

Hispanic 80.1 25.4

Source: American Community Survey, 2018, 1-Year estimates, Table S1501,
“Educational Attainment.”

48. Disadvantages in income, as might be expected, correlated closely with those in
education. Table 3, below, contains two measures of economic well-being, by race, taken
from the 1-year American Community Survey for 2018, long before COVID-19 became
a factor in job losses. Floridians’ poverty status and median income diverged strikingly
by race in 2018. More than twice as high a percentage of blacks as of non-Hispanic
whites had incomes below the poverty line, with Hispanics closer to black poverty than to
white prosperity. Median household income of non-Hispanic whites was nearly 50%
higher than income for blacks, and again, Hispanics were closer to black penury than to
white comfort.

Table 3: Two Indexes of Economic Well-Being Show Minority
Disadvantages

Ethnic Group % Below Poverty Median Household
Line Income
White Non-Hispanic 9.8% $61,446
Black 21.2% $41,416
Asian 12.5% $66,546
Hispanic 17.0% $49,903

Source: 2018 American Community Survey, 1-year estimates
For Poverty Rate, Table S1701, “Poverty Status in the Past 12 Months”
For Mean Income, Table S1903, “Median Income in the Past 12 Months”

49. Another index of economic well-being is the proportion of people who own, rather
than rent, their housing units. The one-year American Community Survey for 2018
breaks down housing units by owner or renter status, by ethnicity. This measure of
economic wellbeing is particularly relevant to the current pandemic, for quarantines and
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places in which to recover are likely considerably easier in owner-occupied than in rental
dwellings. Whites are 1.65 times as likely as blacks to own their homes (75.2/45.7
=1.65) and 1.45 times as likely as Hispanics. See Table 4, below.

Table 4: Percent Living in Owner-Occupied and Renter-Occupied

Housing in Florida, by Ethnic Group

Ethnic Group % in Owner- % in Renter-
Occupied Units Occupied Units

White Non-Hispanic 75.2 24.8

Black 45.7 54.3

Asian 69.6 30.4

Hispanic 52.0 48.0

Source: Computed from American Community Survey, 2018, 1-year estimates, Table
S2502, “Demographic Characteristics for Occupied Housing Units”

50. A further index of economic well-being is the unemployment rate. Even before the
virus and consequent economic collapse hit, black and Hispanic unemployment in Florida
was higher than that for non-Hispanic whites. In the last quarter of 2019, the
unemployment rate for blacks in the state was 5.9%, compared to 2.9% for Hispanics and
2.4% for non-Hispanic whites.>* In the ten weeks ending May 16, 2020, 2,221,206
Floridians filed for unemployment insurance — more than 25% of the workforce.>
Although the Bureau of Labor Statistics has not yet published unemployment rates by
race by state for April, 2020, the national figures were 18.9% for Hispanics, 16.7% for
blacks, and 14.2% for whites, which in these statistics included at least some Hispanics.®®
A Washington Post poll in May, 2020 similarly showed that nationally, 20% of
Hispanics, 16% of blacks, and 11% of whites had recently been laid off.>” Many of the
recently unemployed also lost their health insurance. There is no reason to believe that
the racial differentials in Florida diverged markedly from the national trends.

51. Educational disadvantages make negotiating changes in voting procedures that will
likely be necessitated by COVID-19 more difficult for African Americans and Latinos

54 No author, “State unemployment by race and ethnicity,” Economic Policy Institute, March 2020, <
https://www.epi.org/indicators/state-unemployment-race-ethnicity/>.

%5 Jori Kandra and Julia Wolfe, “More than a quarter of the workforce in 10 states has filed for
unemployment,” Working Economics Blog, Economic Policy Institute, May 21, 2020, <
https://www.epi.org/blog/more-than-a-quarter-of-the-workforce-has-filed-for-unemployment-in-10-states/>
%6 Tracy Jan, “This is how economic pain is distributed in America/Job losses due to the coronavirus
shutdown have fallen unequally on Americans according to age, gender, educational attainment and race,”
Washington Post, May 9, 2020, < https://www.washingtonpost.com/business/2020/05/09/jobs-report-
demographics/> .

57 Tracy Jan and Scott Clement, “Hispanics are almost twice as likely as whites to have lost their jobs amid
pandemic, poll finds/Black Americans also more likely to be laid off or furloughed since economic
shutdowns,” Washington Post, May 6, 2020, <
https://www.washingtonpost.com/business/2020/05/06/layoffs-race-poll-coronavirus/> .
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than for non-Hispanic whites. In addition, they are very likely to have less access to the
internet, which would be necessary to register online, if that is necessary, and to receive
information about changes in voting procedures and in polling places or drop-off sites for
ballots or early voting regulations or mail ballot deadlines. Although there does not seem
to be any data at the state level on the percentage of households of different ethnic groups
who have internet access at home, we can combine certain data to get a reasonable idea
of the likely disparities.

52. We know from Tables 3 and 4, above, that blacks and Latinos have considerably
lower incomes than non-Hispanic whites, and that they are much more likely than whites
to rent, rather than own dwelling places. They are also more likely to move each year
within their county than non-Hispanic whites are, as Table 5 shows. And Table 6 shows
us that having an internet subscription in 2018 was strongly correlated with household
income. Richer people who own their own homes and do not move often are much more
likely to subscribe to the internet than less affluent people who move from rental to
rental. In Florida as elsewhere, those characteristics divide people by race and ethnicity.

53. The greater geographic mobility of African Americans and Latinos may also make it

more difficult for them than for non-Hispanic whites to vote by mail, for authorities may
not have their correct addresses.
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Table 5: Within-County Geographic Mobility in 2018

Ethnic Group % Moved During the Last Year
Non-Hispanic White 7.4

Black 10.3

Hispanic 9.2

Source: American Community Survey, 2018, 1-year estimates, Table S0701
“Geographic Mobility by Selected Characteristics”

Table 6: Household Income and Internet Subscription

Household Income in Past 12 % with No Internet Subscription
Months

<$20,000 33.3

$20,001-$74,999 15.2

>$75,000 5.5

Source: American Community Survey, 2018, 1-year estimates, Table S2801
“Types of Computers and Internet Subscriptions”

54. If a lack of internet access increases the likelihood that poorer voters will have to
vote in person, and social distancing will increase the time it will take to vote at the polls,
either early on the final day of the election, then Florida will do little to help the poor, but
employed, to vote. In 2018, thirty states required employers to allow their employees
time off to vote, and 22 of these required employers to pay their employees for that time.
Two more, Washington and Oregon, were all-mail states. Florida has no regulation
mandating time off to vote, paid or unpaid.>® Faced with having to stand in lines to vote
that will probably be longer in 2020 than ever before, and having to forego wages or skip
work to do so, many poorer, disproportionately black or Latinx Floridians may be forced
not to vote.

55. In 2012, on the eve of Obamacare going into effect, Florida had the fourth highest
percentage of people who lacked health insurance of any state — 21.5%.°° By 2018, the
latest data available, Florida still ranked fourth highest in the percentage of people who
lacked health insurance, though the rate had been reduced to 13.0%.%° As the Miami
Herald noted in an editorial, women and minorities suffered the most from the refusal of

%8 Tim Ryan Williams, “Can you take paid time off work to vote? It may depend where you live. In more
than 20 states, employers must allow time off to vote.” Vox, Nov. 6, 2018, < https://www.vox.com/policy-
and-politics/2018/11/1/18016220/2018-midterm-elections-time-off-work-vote>.

%% American Community Survey (2012), Table H1-06.

8 American Community Survey (2018), “Uninsured Rate by State: 2008 to 2018
https://www.census.gov/library/visualizations/interactive/uninsured-rate-2008-2018.html.
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Florida’s House of Representatives to agree to expand Medicaid, even though, under the
Affordable Care Act, the federal government promised to pay 90% of each state’s costs
in expanding Medicaid to poor, working adults.®*

56. Statistics bear out the newspaper’s statement. In 2018, before COVID-19, non-
Hispanic whites composed 53.3% of the population, but only 38.9% of the uninsured. By
contrast, Hispanics amounted to 26.3% of the population, but 38.4% of the uninsured.
Put another way, non-Hispanic whites comprised only 73% (38.9/53.3 = 73.0%) of the
people who would have been uninsured if there had been no correlation between race and
the rate of insurance coverage. By contrast, blacks comprised 116.5% of the uninsured
that they would have had if they had been uninsured in direct proportion to their
population, and the Hispanic rate was 146% of their proportional rate. A lack of
insurance leads people to neglect or put off treatment, to economize on drugs or refrain
altogether from taking them, to risk sickness in order to pay for food or rent, with
predictably worse health outcomes.®? In a health emergency, even if blacks and
Hispanics kept their jobs, they would have much less health insurance than would non-
Hispanic white Floridians. See Table 7, below.

Table 7: Percent of Population Compared to Percent of Uninsured,

by Ethnic Group

Ethnic Group % of Population % of Uninsured
White Non-Hispanic 53.3 38.9
Black 15.8 18.4
Asian 2.8 24
Hispanic 26.3 38.4

Source: American Community Survey, 2018, 1-year estimates, Table S2702, “Selected
Characteristics of the Uninsured.”

57. The comparative lack of health insurance among minorities, as compared to non-
Hispanic whites, exacerbated and perhaps contributed to their underlying health
conditions, which left them disproportionately vulnerable to COVID-19. A major article
in the New York Times, drawing on extensive data from the Centers for Disease Control
and Prevention, focused on five major health conditions that are associated with the
incidence of COVID-19: diabetes, high blood pressure, obesity, heart disease, and
chronic lung disease. Although the article noted that more than half of all U.S. adults had

61 Editorial, “Women, minorities pay for Florida’s failure to expand Medicaid,” Tampa Bay Times/ Miami
Herald, June 6, 2019 https://www.miamiherald.com/opinion/editorials/article231145113.html

52 See, e.g., National Institutes of Health, “Effects of Health Insurance on Health,”
https://www.ncbi.nlm.nih.gov/books/NBK220636/ .
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at least one of these conditions, the conditions were particularly prevalent among
minorities.

Heart disease and hypertension are more common among older people. Obesity
rates are similar across age groups in America, but higher among black and
Hispanic people than among white people.

Lower-income groups and communities of color face significant health
disparities, including higher rates of chronic health conditions, as well as lower
health insurance rates and more limited access to health care. . . .

And these same groups may also be at higher risk for catching the virus. Black
and Hispanic workers more frequently have jobs classified as critical or otherwise
lack the ability to stay home, and they more often live in multigenerational and
crowded homes where it is harder to isolate if infected with the coronavirus.®®

58. The CDC also published another report spotlighting conditions that produced
disproportionate effects of COVID-19 on minorities.%* It pointed out that throughout the
United States, members of minority groups
were more likely to live in multi-generational families in densely populated,
racially segregated areas that were further from grocery stores and medical
facilities;
that they were overrepresented in jails, prisons, and detention centers;

that they were more likely to be “critical workers,” who were not allowed to
shelter in place;

that they were more likely to lack paid sick leave;
that they were less likely to have medical insurance;

that they were less likely to seek medical care because of distrust of the health
care system, language barriers, and an inability to afford to miss work;

83 Nadia Popovich, Anjali Singhvi, and Matthew Conlen, “Where Chronic Health Conditions and
Coronavirus Could Collide,” New York Times, May 18, 2020,
https://www.nytimes.com/interactive/2020/05/18/us/coronavirus-underlying-conditions.html, accessed May
19, 2020. The CDC report is Shikha Garg et al., “Hospitalization Rates and Characteristics of Patients
Hospitalized with Laboratory-Confirmed Coronavirus Disease 2019 — COVID-NET, 14 States, March 1-
30, 2020, Morbidity and Mortality Weekly Report,
https://www.cdc.gov/mmwr/volumes/69/wr/mm6915e3.htm.

64 “COVID-19 in Racial and Ethnic Minority Groups,” https://www.cdc.gov/coronavirus/2019-
ncov/need-extra-precautions/racial-ethnic-minorities.html.
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that they were more likely to have serious underlying medical conditions;
and that stigma and systemic inequalities may undermine prevention efforts.

59. Statistics available from the FDOH show that African Americans and Latinos in
Florida are more likely than non-Hispanic whites to suffer from conditions that make
them more susceptible to COVID-19. Table 8, below, shows that minorities in Florida
were much more likely than non-Hispanic whites to be obese, a trait shared by 48.3% of
the COVID-19 patients hospitalized nationally in March, according to the CDC study.®
Hypertension, a trait shared by 49.7% of national COVID-19 patients, was not as skewed
by ethnic group, probably because Hispanics tend to be younger than the other two
groups. The closest match in the Florida data to what the CDC report called “Chronic
Lung Disease,” which characterized 34.6% of the national COVID-19 patients, was a
category that included chronic obstructive pulmonary disease, emphysema, and chronic
bronchitis. It is likely that non-Hispanic whites in Florida suffer more from these
conditions because a higher proportion of them have ever smoked (49.2%) than of blacks
(25.5%) or Hispanics (35.8%).5” Nationally, 28.3% of COVID-19 hospitalized patients
had diabetes. There are two indexes of diabetes in the Florida state study — whether one
has diabetes and the average age of diagnosis, which may index general bodily health,
since many conditions are associated with the risk of developing type 2 diabetes.5®
Although a significantly higher percentage of blacks have diabetes than non-Hispanics,
the difference in incidence among whites and Hispanics is insignificant. But the average
age of diagnosis is much earlier for both blacks and Hispanics than for non-Hispanic
whites. There was no comprehensive heart disease category in the Florida statistics that
seemed to match that of the CDC study.

% | have abridged and paraphrased the more lengthy list.

% https://www.cdc.gov/mmwr/volumes/69/wr/mm6915e3.htm , p. 458.

57 Florida Department of Health, Division of Community Health Promotion, Public Health Research
Section, The Florida Behavioral Risk Factor Surveillance System (BRFSS) 2018 (August 2019),
http://www.floridahealth.gov/statistics-and-data/survey-data/behavioral-risk-factor-surveillance-
system/2018BRFSSReportFinalUpdated.pdf, p. 44.

% See, e.g., “The average age of onset for type 2 diabetes,” MedicalNewsToday,
<https://www.medicalnewstoday.com/articles/317375.
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Table 8: Minorities in Florida Are More Likely to Suffer from
Conditions Correlated with COVID-19 than Non-Hispanic Whites

Ethnic | Obesity | Hypertension | Chronic | Diabetes | Av. Age
Group | Rate Lung Mellitus | of
2019 Disease | 2018 Diagnosis
of
Diabetes
Non- 28.0 40.6 9.9 12.2 50.2
Hispanic
White
Black 37.9 41.3 5.3 15.4 43.3
Hispanic | 33.7 31.2 6.4 11.8 44.2

Source: Florida Department of Health, Division of Community Health Promotion, Public
Health Research Section, The Florida Behavioral Risk Factor Surveillance System
(BRFSS) 2018 (August 2019), http://www.floridahealth.gov/statistics-and-data/survey-
data/behavioral-risk-factor-surveillance-system/2018BRFSSReportFinalUpdated.pdf, pp.
24,21, 9,11, and 13, respectively.

60. Other interesting statistics in the FDOH report also spotlight gaps between minorities
and non-Hispanic whites in past treatments and experience with the medical system, gaps
that may be indicative of the differential burden that COVID-19 may place on minority
citizens. In the past, African Americans and Hispanics were much less likely to get
vaccinations for flu or pneumonia than non-Hispanic whites. If as a consequence of not
being vaccinated, they were more likely to be stricken with these diseases, that might so
weaken their lungs as to make them more susceptible to any virus that first attacks the
lungs.%® Minorities were also less likely than non-Hispanic whites to have any type of
health care insurance coverage and not to have seen a doctor in the past because of costs.
Put another way, minorities were only about 60% as likely as non-Hispanic whites to
have had vaccinations against diseases that attack the lungs, and they were more than
150% as likely as non-Hispanic whites were to have neglected to see a doctor because of
cost. An inability to see a doctor leaves diseases and medical conditions undiagnosed
and untreated, and that may allow the conditions to develop incrementally, leaving a
person more susceptible to the new virus.

% See, e.g., “What Does COVID-19 Do to Your Lungs?” WebMD, https://www.webmd.com/lung/what-
does-covid-do-to-your-lungs#1 for the fact that COVID-19 first attacks the respiratory tract.
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Table 9: Differences between Minorities and Non-Hispanic Whites in
Vaccinations and Health Care Coverage

Ethnic Vaccinations Any Health | Not See

Group Insurance Doctor Due
to Cost

Flu Pneumonia

Non-Hispanic | 36.3 39.7 88.7 13.1

White

Black 215 21.3 83.6 21.0

Hispanic 22.9 23.8 74.7 20.5

Source: Florida Department of Health, Division of Community Health Promotion, Public
Health Research Section, The Florida Behavioral Risk Factor Surveillance System
(BRFSS) 2018 (August 2019) ), http://www.floridahealth.gov/statistics-and-data/survey-
data/behavioral-risk-factor-surveillance-system/2018BRFSSReportFinalUpdated.pdf, 37, 38, 54,
55.

61. Reporting of COVID-19 cases, hospitalizations, and deaths by race is currently
spotty for Florida. For instance, the Florida Department of Health website contained no
data on cases or deaths by ethnic group as of May 22, 2020, and the official behind the
state’s “dashboard” on COVID-19, was fired after she criticized her superiors.”®
Different websites report the number of deaths as of different dates. In mid-April, the
Miami Herald reported that race was classified as “unknown” by the State in 28% of the
positive cases.’t But the most recent data available from American Public Media’s APM
Research Lab shows that black Floridians have suffered nearly 50% more deaths than
their population proportion. They especially have reason to want to have easy access to
vote by mail and to other means of voting that would minimize possibly deadly contact
with symptomatic or asymptomatic people.

0 The website is https:/floridahealthcovid19.gov/#latest-stats . Hints about Rebekah Jones’s story, are
available in Theresa Waldrop, Rosa Flores and Joe Sutton, “Florida and Georgia facing scrutiny for their
COVID-19 data reporting,” CNN, May 20, 2020, https://www.cnn.com/2020/05/20/us/florida-georgia-
covid-19-test-data/index.html.

1 Daniel Chang and C. Isiah Smalls I1, “Black people in Miami die of COVID-19 at a greater rate than
whites, state data shows,” Miami Herald, April 18, 2020,
https://www.miamiherald.com/news/coronavirus/article242039576.html.
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Table 10: COVID-19 Deaths, as of May 19, 2020, by Ethnic Group

Ethnic % of % of Deaths
Group Population

Non-Hispanic 52 53

White

Black 15 22

Hispanic 26 23

Source: APM Research Lab, “Color of Coronavirus,”
https://www.apmresearchlab.org/covid/deaths-by-race (May 20, 2020)

Factor 6: Overt Racial Appeals During Election Campaigns

62. The fear of racial appeals in Florida helped to keep African American candidates
from even running. That this fear was well-grounded is demonstrated by the experience
of the first black candidate to run for a non-judicial statewide office in Florida after 1970.
Doug Jamerson had been appointed Education Commissioner in 1994 by Gov. Lawton
Chiles in hopes of “energizing black Democrats to get out and vote.”’? Jamerson,
described by the Tallahassee Democrat as “a respected former teacher, police officer and
legislator with years of experience from the classroom to the Capitol,” nearly lost the
Democratic nomination to a “largely unknown” retired white naval officer who spent
$900 on his campaign.” In the general election, Jamerson, who had been the principal
legislative architect of the “Blueprint 2000” school reform movement to give school
boards and parents more power to control their schools, squared off against Republican
Frank Brogan, superintendent of small, wealthy Martin County. According to the Miami
Herald, Brogan “would like to see the Department of Education practically abolished.”
Toward the end of the campaign, Brogan ran a 30-second ad that devoted a third of the
time to showing his opponent, dressed in a tuxedo against a dark background, “looking
sweaty and overweight,” according to Jamerson supporters, who condemned the ad as “a
blatant appeal to race.””* In November, 1994, despite the fact that Democrat Lawton
Chiles beat Republican Jeb Bush for governor, Jamerson became the first Democrat ever
to lose a race for Education Commissioner.”

2 Terry Neal, “A nasty tone in race for education post/ Both candidates allege racial tactics,” Miami
Herald, Nov. 5, 1994, p. 19A.

73 Editorial, “Common thread hard to spot in divergent election results,” Tallahassee Democrat, Sept. 10,
1994, p. 10; Terry Neal and Tim Nickens, “One man’s fright night/It was thought that Education
Commissioner Doug Jamerson would win the Democratic primary easily. Instead, ‘it was a wake-up call.’
Tallahassee Democrat, Sept. 1, 1994, p. 1B.

" Terry Neal, “A nasty tone in race for education post/ Both candidates allege racial tactics,” Miami
Herald, Nov. 5, 1994, p. 19A.

5 No byline, “Normally quiet Cabinet races have some sparks,” Tallahassee Democrat, Nov. 9, 1994, p.4B;
AP, “Brogan vows to remake Florida’s schools,” Tallahassee Democrat, Nov. 15, 1994, p. 6B.
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63. When State Sen. Daryl Jones followed in Jamerson’s footsteps by contesting the
Democratic nomination for governor in 2002, the Tallahassee Democrat noted that he
was “the first black politician to make a serious run for governor of a state with a history
of rejecting minority candidates.”’® Jones finished a distant third in the primary with 12%
of the vote.”” He was no more successful when he was chosen as the nominee for Lt.
Gov. on the Democratic ticket by Congressman Jim Davis. Both lost.”

64. The explicit racial appeals of 1994 echoed in 2018 with the nomination of Andrew
Gillum, the first black candidate for governor in the state’s history. Gillum’s candidacy
provoked extremely racist robocalls and what a Huffington Post article referred to as
“racist comments and dog whistles throughout his [Gillum’s] campaign.”® One robocall,
from an Idaho neo-Nazi, began “Well hello there. I is the Negro Andrew Gillum, and | be
asking you to make me governor of this here state of Florida.”®® There were also public
comments with racial overtones directly connected with the campaign of Gillum’s
opponent, Ron DeSantis. In what may have been unfortunate phraseology, DeSantis told
Florida voters not to “monkey this up” by electing Gillum. And Republican
Congressman Matt Gaetz, speaking at a DeSantis rally, invoked a familiar racist trope
connecting African Americans with crime when he falsely charged that Tallahassee,
during the time when Gillum was mayor, had become “the murder capital of Florida. |
don’t know whether to call him Andrew Gillum or Andrew Kill’em.”8!

Factor 7: The Election of Minorities to Office

65. Florida has a long history of failing to elect minorities to office. In De Grandy v.
Wetherell in 1992, the federal court for the Northern District of Florida found that

6 Bill Cotterell, “Even with few supporters, he says he won’t give up the fight,” Tallahassee Democrat,
Aug. 11, 2002, p. 1A.

7 Bill Cotterell, “Races wait anxiously for returns,” Tallahassee Democrat, Sept. 12, 2002, p. 1A.

8 Aaron Deslatte and Bill Cotterell, “Call him Governor Crist,” Tallahassee Democrat, Nov. 8, 2006, p.
1A,

s Amanda Terkel, “Disgustingly Racist Robocall Goes Out Against Andrew Gillum In Florida,”
Huffington Post, Oct. 23, 2018, https://www.huffpost.com/entry/andrew-gillum-racist-
robocall_n_5bcf47a2e4b055bc9485320d> ; Jeff Burlew, “Racist robocalls tied to neo-Nazi group target
Andrew Gillum,” Tallahassee Democrat, Aug. 31, 2018,
https://www.tallahassee.com/story/news/2018/08/31/racist-robocalls-tied-neo-nazi-group-targets-andrew-
gillum/115786000/> .

8 Amanda Terkel, “Disgustingly Racist Robocall Goes Out Against Andrew Gillum In Florida,”
Huffington Post, Oct. 23, 2018, https://www.huffpost.com/entry/andrew-gillum-racist-
robocall_n_5bcf47a2e4b055bc9485320d>.

81 Julia Craven, “Here’s a Running List of Racist Attacks on Candidates of Color,” Huffington Post, Oct.
18, 2018, https://www.huffpost.com/entry/racist-attacks-candidates-of-color-midterm-
elections_n_5bc0e7b5e4b0bd9ed559f1d7>; no byline, “DeSantis campaign under fire for ‘Andrew
Kill’em’ comment made at Cape Coral rally,” Fox4, Oct. 8, 2018,
https://www.fox4now.com/news/national/democracy-2018/desantis-campaign-under-fire-for-andrew-
killem-comment-made-at-cape-coral-rally> .
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In the state of Florida, minorities have had very little success in being elected to
either the United States Congress or the Florida Legislature. An African
American [**4] has not represented Florida in the United States Congress in over
a century. In addition, only one Hispanic congressperson serves from Florida.
From 1889 until 1968, African Americans were unable to elect a single
representative to the state house. Additionally, African Americans were unable to
elect a representative to the state senate until ten years ago. Until four years ago,
no Hispanic state senator had ever been elected in Florida.

Florida has elected two African Americans and four Latinos to statewide offices since
1970.8% Supreme Court Justice Joseph Hatchett won election in 1976, after having been
appointed to the position by Gov. Reubin Askew. Even though three other African
Americans were later appointed to the Florida Supreme Court, Hatchett was the only one
of the four to win a statewide contested election in Florida.®*

66. The first and only African American elected to a non-judicial statewide office in
Florida, Republican Jennifer Carroll, elected Lt. Gov. in 2010, was forced to resign in
2013. Although she boasted of having increased the Republican share of the black vote to
six percent, she was largely ignored by Scott once he took office, according to newspaper
accounts.®

67. In 2004, Mel Martinez became the first Cuban American to serve in the U.S. Senate.
Rather than run for re-election, he resigned in 2009 to become a lobbyist.8 In 2010,
Marco Rubio ran for Martinez’s seat, becoming the second Latino elected to statewide
office in Florida. A Tea Party conservative before the Tea Party was formed,®” Rubio
was supported by only 55% of Hispanic voters, the same percentage that he won among
non-Hispanic whites.® In his successful reelection campaign in 2016, Rubio’s support

82794 F. Supp. 1076, 1079 (N.D. Fla. May 29, 1992).

83 Governor Bob Martinez, elected for one term in 1986, was the grandson of immigrants from Spain. No
author, “Bob Martinez Biography,” https://www.imdb.com/name/nm2883659/bio.

84 No author, “Justice Joseph Woodrow Hatchett,” https://www.floridasupremecourt.org/Justices/Former-
Justices/Justice-Joseph-Woodrow-Hatchett. In 1979, Hatchett became the first black person appointed to a
U.S. Court of Appeals in the Deep South.

8 Tia Mitchell, “Lt. Gov. Jennifer Carroll resigns amid state, federal probe of non-profit veterans group,”
Miami Herald, March 13, 2013, https://www.miamiherald.com/news/politics-
government/article1948150.html; Steve Bousquet, “Lt. Gov. Jennifer Carroll was already political liability
for Gov. Rick Scott,” Miami Herald, March 13, 2013, https://www.miamiherald.com/news/politics-
government/article1948158.html; Steve Bosquet, “Former Lt. Gov. Jennifer Carroll rips Gov. Rick Scott,
others in new book,” Miami Herald, Aug. 26, 2014, https://www.miamiherald.com/news/politics-
government/article1982012.html; Steve Bousquet, “Ex-Lt. Gov. Jennifer Carroll faces ethics charge over
botched disclosures,” Miami Herald, June 10, 2015, https://www.miamiherald.com/news/politics-
government/state-politics/article23703079.html.

8 Jim Snyder, “Ex-Sen. Martinez to join DLA Piper as partner,” The Hill, Sept. 23, 2009, <
https://thehill.com/business-a-lobbying/lobbying-hires/59941-ex-sen-martinez-to-join-dla-piper>.

87 Adam C. Smith, “Rubio’s money numbers raise doubts in some,” Miami Herald, July 8, 2009, p. 5B.

8 Mark Hugo Lopez, “The Latino Vote in the 2010 Elections,” Pew Hispanic Center, Bob
https://www.pewresearch.org/wp-content/uploads/sites/5/reports/130.pdf, p. i.
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among Latinos dropped to 48%.%° In 2018, Jeanette M. Nunez became the first Latina
and third Republican Latinx elected to a statewide office in Florida, that of Lt. Gov.*

68. The Legislative Black Caucus of Florida, organized in 1982 when a dozen African-
Americans were elected to the legislature, now has six senators and twenty-three House
members.®* Only one of the two black Republicans in the legislature have joined that
caucus.®? According to the National Hispanic Caucus of State Legislators, there are 27
Hispanic state legislators in Florida, 12 of whom are Democrats.>® Altogether, there are
57 black and Latinx state legislators in Florida out of the legislative total of 160 seats, a
percentage of 35.6%. Since the current population of Florida estimated by the U.S.
Bureau of the Census is 16.9% black and 26.1% Hispanic, for a total of 43% minority,
minorities are underrepresented in the State Legislature.®*

Factor 8: Lack of Responsiveness to the Particularized Needs of
Minority Group Members

69. The most important example of a lack of responsiveness by Florida’s state
government to the particularized needs of minorities and the one most relevant to this
case is the State’s refusal to expand Medicaid under the Affordable Care Act. That
failure, an editorial in the Tampa Bay Times and Miami Herald noted,

disproportionately affects minority residents. . . . This should be a top 2020
election issue for all voters, but particularly for voters in low-income minority
neighborhoods. . . . Instead of embracing Medicaid expansion, House Republicans
passed new work requirements for current Medicaid recipients that the Senate
fortunately did not take up. Attorney General Ashley Moody has kept Florida as a
plaintiff in a federal lawsuit that seeks to overturn the entire Affordable Care Act,
which includes Medicaid expansion.®®

8 CNN Exit polls, 2016, https://www.cnn.com/election/2016/results/exit-polls/florida/senate.

% No author, “Lieutenant Governor Nunez,” https://www.flgov.com/lieutenant-governor-jeanette-nunez/.
91 No author, “Florida Legislative Black Caucus announces new leadership team,”Florida Politics, March
9,2020, < https://floridapolitics.com/archives/322235-florida-legislative-black-caucus-announces-new-
leadership-team>.

9 Tia Mitchell, “Legislators divided by party look to Black Caucus to find common ground,” Jacksonville
Florida Times-Union, Jan. 1, 2017, < https://lwww.jacksonville.com/news/2017-01-01/legislators-divided-
party-look-black-caucus-find-common-ground> .

% No author, “Hispanic Legislators at a Glance,” National Hispanic Caucus of State Legislators,” <
https://nhcsl.org/legislator_info/>.

% U.S. Bureau of the Census, “Quickfacts: Florida,” < https://www.census.gov/quickfacts/FL>.

% Editorial, “Women, minorities pay for Florida’s failure to expand Medicaid,” Miami Herald, June 6,
2019, < https://www.miamiherald.com/opinion/editorials/article231145113.html> .
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70. Thirty-six states had expanded Medicaid by February 2020. Florida was not one of
them. °€ In 2018, Florida had the sixth highest rate of uninsured children in the nation —
higher than every other southern state except Texas and Georgia.®” The percentage of
uninsured children in Florida had risen by a percentage point since 2016, the sixth highest
rise of any state in the country.®® Between 2016 and 2018, the number of uninsured
Latino children in Florida grew by more than 20%.% The proportion of Latinx children
without health insurance in Florida in 2018 was 9.6%, far higher than the state average
for all groups of 7.6%. Among the states, Florida ranked fifth highest in the uninsured
percentage of Latinx children.

71. Perhaps nearly as important from a general public policy perspective as health
insurance, Florida’s policy of suspending large numbers of driver’s licenses, which
disproportionately affects blacks and Latinos, might impact the ability of members of
those groups to register and vote in November, 2020. An October, 2019 report of the
Fines and Fees Justice Center revealed that as many as 2.2 million Floridians may have
had their licenses suspended from 2016 to 2018, and that 77.1% of suspensions issued in
2016 remained suspended at the end of 2018.1%* That represented a substantial proportion,
for the total number of licensed drivers in Florida in 2018 was 15,368,695.1%? Licenses
were suspended not just as a penalty for driving violations, but as a punishment for
failure to pay fines levied for any overdue court debt. As the study revealed,

Florida punishes people by suspending their driver’s license when they cannot
afford to pay the steep fines and fees Florida law mandates for traffic tickets, toll
violations and criminal convictions. Without a driver’s license, people can no
longer be self-sufficient — they cannot reliably get to work, take their children to
school, keep a medical appointment, or attend church. Losing a driver’s license
can trigger years of financial hardship and a cycle of poverty and punishment few
can escape.

% John Kennedy, “After shunning Medicaid expansion, Florida Republicans see the political power of
tackling health care,” Jacksonville Florida Times-Union, Feb. 2, 2020, <
https://www.jacksonville.com/news/20200202/after-shunning-medicaid-expansion-florida-republicans-see-
political-power-of-tackling-health-care/2> .

9 Joan Alkerand Lauren Roygardner, “The Number of Uninsured Children Is On the Rise,” Georgetown
University Center for Children and Families,” October, 2019, < https://ccf.georgetown.edu/wp-
content/uploads/2019/10/Uninsured-Kids-Report.pdf> , Figure 7, p. 8.

% |bid., Table 5, p. 9.

% Trimmel Gomes, “COVID-19 is exposing Florida’s shockingly high number of uninsured Latinx kids,”
Orlando Weekly, April 6, 2020, < https://www.orlandoweekly.com/Blogs/archives/2020/04/06/covid-19-
spotlights-fls-uninsured-latino-children> .

100 Kelly Whitener, Steven Lopez, Lauren Roygardner, and Matthew Snider, “Decade of Success for Latino
Chiidren’s Health Now in Jeopardy,” Georgetown University Center for Children and Families, March
2020, < https://ccf.georgetown.edu/wp-content/uploads/2020/03/Latino-Childrens-Health-Care-
Coverage.pdf> , Figures 5, 6, pp. 12, 13.

101 Carson Whitelemons, Ashley Thomas, and Sarah Couture, “Driving on EMPTY: Florida’s
Counterproductive and Costly Driver’s License Suspension Practices,” Fines and Fees Justice Center,
October, 2019, < https://finesandfeesjusticecenter.org/articles/driving-on-empty-florida-drivers-license-
suspension-fines-fees/>, p. 2.

102 https://www.statista.com/statistics/198029/total-number-of-us-licensed-drivers-by-state/ .
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In 2017, 1.1 million suspension notices were sent to Florida drivers because of
overdue court debt. That is one out of every fifteen drivers -- in just one year.
Between 2015-2017, more than 3.5 million suspension notices were issued for
unpaid court debt.

Florida routinely suspends driver’s licenses when payments for traffic, toll

violations and criminal fines and fees are late, with no assessment of a person’s
ability to pay. Few courts offer reasonable payment plans — despite state law that
requires it. And after 90 days, court debt is sent to private collections agencies
that can add up to 40% of the total amount due. 1%

A case study of four Florida counties found that the licenses of black people were

suspended at 1.5 times their proportion in the counties’ populations.

104

72. The discriminatory effect of driver’s license suspensions on poor, especially black
people is strongly analogous to the discriminatory effect of the felon disfranchisement SB
7066 bill, which has already been found illegal in Jones v. DeSantis. Both policies reflect
a racially biased criminal justice system.

73. A year-long investigation by reporters at the Sarasota Herald-Tribune found massive
racial disparities in Florida’s “war on drugs.” As the paper summarized its findings,

* Blacks represent 17 percent of Florida’s population but have accounted for 46

percent of the state’s felony drug convictions since 2004. Those with darker skin
spend two-thirds more time behind bars for drug crimes.

* Laws on the books since the crack epidemic continue to bloat racial disparities.
Heightened penalties for carrying drugs near churches, parks and public housing
blanket minority communities , where police roam for low level offenders. Blacks
are nearly three times more likely to face a drug-free zone enhancement and
account for two thirds of these convictions statewide.

* Once caught in drug-free zones, black Floridians spend nearly double the time
in lockup as whites who are convicted of the enhanced charges and score similar
points on their sentencing guidelines, which account for the prior records of
defendants and the severity of their crimes.

* Legislators continue to pass laws that emphasize punishment over treatment,
even as rehab is seen as the answer to substance abuse. These policies have
crowded jails and prisons, while making it harder for blacks to get help for
addiction.

The disparities stretch to every corner of the state. Judges in Jacksonville’s 4th
Judicial Circuit sentence whites convicted of drug-free zone enhancements to an
average of 795 days behind bars, according to data from the Florida Department
of Corrections.

Blacks get two times longer. In Fort Lauderdale’s 17th Circuit, whites are
locked up for an average of 233 days. Blacks get three times longer. In Pensacola

103 |bid., p. 4.
104 |bid., p. 5.
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and the 1% Circuit, whites go away for 263 days on average for drug-free zone
enhancements. Blacks get four times longer. . . .

Across Florida, blacks convicted on a mandatory minimum for drugs spend
39 percent more time in lockup than whites who scored similar points at
sentencing , DOC records show.%®

74. In criminal justice policy, as well as health insurance, driver’s license suspension,
and disfranchisement of former felons, the policies of the State of Florida are far from
responsive to the particularized needs of minorities.

Factor 9: Tenuousness of the Standard, Practice, or Procedure

75. The COVID-19 pandemic has produced dramatic changes in election laws and
practices across the country — in red, as well as blue states, in all regions, with bipartisan
support and after bitter fights. The new policies, the Washington Post has noted,

“affect roughly 86.6 million registered voters. . . .

Eleven states that require an excuse to vote absentee have announced that voters
may cast ballots by mail for the primaries this year if they are concerned in-person
voting will make them sick. These decisions temporarily make voting by mail
accessible to more than 40 million people.

Another 12 states and the District of Columbia are proactively sending absentee
ballot applications or request forms to voters specifically because of the
coronavirus. Roughly 34.7 million people will receive the forms, according to
state figures on registered and active voters.

In the most controversial move, four states — Maryland, Montana, Nevada and
New Jersey — are proactively sending absentee ballots for the primaries to
approximately 11.3 million voters in the coming months. They join five states that
already mail ballots to voters.%®

A striking stylized map in the Washington Post article makes clear that Florida
stands out: Unlike its sister states of Alabama, Georgia, and South Carolina, not
to speak of all of the Middle-Atlantic states, California, and even six of the Great
Plains states, Florida has made no significant changes. (See Figure 2, below.)

105 No byline, “’This is a culture war’ When it comes to punishment, racial disparities are pervasive,”
Sarasota Herald Tribune, Dec. 6, 2017 < http://projects.heraldtribune.com/one-war-two-races/intro/> .
106 Elise Viebeck, “The pandemic has already altered how tens of millions of Americans can cast their
ballots this year,” Washington Post, May 23, 2020, https://www.washingtonpost.com/politics/the-
pandemic-has-already-altered-how-tens-of-millions-of-americans-can-cast-their-ballots-this-
year/2020/05/23/0e3c3bf8-9532-11ea-91d7-cf4423d47683_story.html.
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Figure 1: Florida’s Refusal to Pass Changes in Its Voting Rules to
Meet the COVID-19 Crisis Is Unusual

Source: Elise Viebeck, “The pandemic has already altered how tens of millions of
Americans can cast their ballots this year,” Washington Post, May 23, 2020,
https://www.washingtonpost.com/politics/the-pandemic-has-already-altered-how-tens-of-
millions-of-americans-can-cast-their-ballots-this-year/2020/05/23/0e3c3bf8-9532-11ea-
91d7-cf4423d47683_story.html.

76. Florida stands out even more in election facilitation. As of May 12, it was the only
state in the nation still undecided on whether it would accept election security funding
that Congress voted in the first COVID stimulus bill, supposedly because Gov. DeSantis
and the Legislature might not be willing to spend $4 million in State funds to receive $20
million from the national government.®” Even though county election supervisors and

107 Joseph Marks, “The Cybersecurity 202: Florida becomes hot spot in the election security wars,”
Washington Post, May 12, 2020, < https://www.washingtonpost.com/news/powerpost/paloma/the-
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13 bipartisan members of Congress wrote Gov. DeSantis asking for more funds to make
new polling places available, acquire hand sanitizer and other supplies, and recruit new
polling place workers, since many older workers feared to work in the face of the
pandemic, DeSantis did nothing.!® Democrats in Congress were pushing to repeal the
state matching requirement and to appropriate more money to be transferred to the states
for election expenses, but they faced Republican opposition. Election experts, including
the election director in Utah, a very red state, recommended starting preparations for the
November election as soon as possible.l®® Florida lagged other states.

77. As with S.B.7066, when Florida made no effort to staff up a new system that it knew
would be chaotic, it is, as yet, making much less of an effort than surrounding states to
prepare for the vastly different election landscape of November, 2020. If it has a policy
at all, it is currently most tenuous.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed at Altadena, California, on May 26, 2020.

cybersecurity-202/2020/05/12/the-cybersecurity-202-florida-becomes-hot-spot-in-the-election-security-
wars/5eb9c44888e0fal7cddf80a6/>.

108 Stephanie Murphy et al. to Gov. Ron DeSantis, May 8, 2020,
https://murphy.house.gov/uploadedfiles/5.8.20_fl_delegation_letter_to_desantis_re_election_assistance.pdf
; Stephanie Murphy press release, May 8, 2020,
https://murphy.house.gov/news/documentsingle.aspx?DocumentID=1371 .

109 Joseph Marks, “The Cybersecurity 202: Florida becomes hot spot in the election security wars,”
Washington Post, May 12, 2020, < https://www.washingtonpost.com/news/powerpost/paloma/the-
cybersecurity-202/2020/05/12/the-cybersecurity-202-florida-becomes-hot-spot-in-the-election-security-
wars/5eb9c44888e0fal7cddf80a6/>.
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Appendix A: Curriculum Vitae

GENERAL INFORMATION

Address: 1818 North Craig Avenue
Altadena, California 91101

Telephone: (626) 395-4080 (0); (626) 794-5840 (H); (626) 676-8421 (Cell)
E-Mail: Kousser@HSS.Caltech.Edu
Website: hss.caltech.edu/~kousser/Kousser.html
Place of Birth: Lewisburg, Tennessee
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Ph.D., Yale University, 1971, History

M.Phil., Yale University, 1968, History

M.A., Oxford University, 1984 (honorary)

A.B., Princeton University, 1965 (summa cum laude, Phi Beta Kappa), History
Woodrow Wilson Fellow, 1965-66

EMPLOYMENT

California Institute of Technology
Professor of History and Social Science, 1980-2020
Professor of History, 1979-80
Associate Professor of History, 1974-79
Assistant Professor of History, 1971-74

Instructor in History, 1969-71
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Visiting and Adjunct Appointments
University of Michigan
Visiting Instructor, summer, 1980
Harvard University
Visiting Professor, fall, 1981
Oxford University
Harold Vyvyan Harmsworth Professor of American History, 1984-85
Claremont Graduate School
Adjunct Professor of History, 1993

Hong Kong Institute of Science and Technology, 2014

PUBLICATIONS

Books

Colorblind Injustice: Minority Voting Rights and the Undoing of the Second Reconstruction

(University of North Carolina Press, 1999).

Dead End: The Development of Litigation on Racial Discrimination in Schools in 19" Century
America (Fair Lawn, N.J.: Oxford University Press, 1986).

Region, Race, and Reconstruction: Essays in Honor of C. Vann Woodward (New York: Oxford
University Press, 1982), co-edited with James M. McPherson.

The Shaping of Southern Politics: Suffrage Restriction and the Establishment of the One-Party
South, 1880-1910 (Yale University Press, 1974; Paperback, 1976).

Articles

“Do the Facts of Voting Rights Support Chief Justice Roberts’s Opinion in Shelby County?”
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in Trans-Atlantica, 1 | 2015, available at https://transatlantica.revues.org/7462.

“Strange Career and the Need for a Second Reconstruction of the History of Race Relations,” in
Raymond Arsenault and Vernon Burton, eds., Dixie Redux: Essays in Honor of Sheldon
Hackney (New South Books, 2013), 423-53.

“Why Were You Editor for 12 Years?”, in Historical Methods, 46 (2013), 1-4.

“The Strange, Ironic Career of Section Five of the Voting Rights Act, 1965-2007”, in Texas Law
Review, 86 (2008), 667-775 and “Prof. Kousser Responds to Prof. Bickerstaff’s
Comments,” in Texas Law Review, 86 (2008), in See Also: An Online Companion to the
Texas Law Review, at <http://www.texaslrev.com/seealso/volume-86/issue-4/prof.-
kousser-responds-to-prof.-bickerstaffs-comments.html>.

“Has California Gone Colorblind?”, in Frederick Douzet, Thad Kousser, and Kenneth P. Miller,
eds., The New Political Geography of California (Berkeley: Institute of Governmental
Studies, 2008), 267-90.

“‘The Onward March of Right Principles’: State Legislative Actions on Racial Discrimination in
Schools in 19" Century America,” Historical Methods 35 (2002), 177-204.

“Introduction” to special issue on “Evaluating Ecological Inference” and paper, “Ecological
Inference from Goodman to King,” in Historical Methods 34 (2001), 100-126.

“Injustice and Scholarship” and “Responses to Commentaries,” in Social Science History 24
(2000), 415-21, 443-50. (symposium on Colorblind Injustice)

“What Light Does the Civil Rights Act of 1875 Shed on the Civil Rights Act of 1964?” in Bernard
Grofman, ed., Legacies of the 1964 Civil Rights Act (Charlottesville, VA: University Press
of Virginia, 2000), 33-40.

“Reapportionment Wars: Party, Race, and Redistricting in California, 1971-1992,” in Bernard
Grofman, ed., Race and Redistricting in the 1990's (New York: Agathon Press, 1998),
134-90.
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“Ironies of California Redistricting, 1971-2001,” in Jerry Lubenow and Bruce E. Cain, Governing
the Golden State: Politics, Government, and Public Policy in California (Berkeley, CA: IGS
Press, 1997), 137-55.

“Estimating the Partisan Consequences of Redistricting Plans -- Simply,” in Legislative Studies
Quarterly 21 (1996), 521-41.

“Shaw v. Reno and the Real World of Redistricting and Representation,” in Rutgers Law Journal
26 (1995), 625-710.

Comments, in “The Supreme Court, Racial Politics, and the Right to Vote: Shaw v. Reno and the
Future of the Voting Rights Act,” in American University Law Review, 44 (1994), 1, at 36-
38, 50-51, 60-63.

“Ignoble Intentions and Noble Dreams: On Relativism and History with a Purpose,” in The Public
Historian 15 (Summer 1993), 15-28.

“Beyond Gingles: Influence Districts and the Pragmatic Tradition in Voting Rights Law,” in

University of San Francisco Law Review, 27 (Spring 1993), 551-92.

“Common Sense or Commonwealth? The Fence Laws and Institutional Change in the
Postbellum South” and “Two Visions of History,” (both with Shawn Kantor)

Journal of Southern History, 59 (May 1993), 201-42, 259-66.

“The Voting Rights Act and the Two Reconstructions,” in Chandler Davidson and Bernard

Grofman, eds., Controversies in Minority Voting: A Twenty-Five Year Perspective on

the Voting Rights Act of 1965 (Washington: Brookings Institution, 1992), 135-76.

“How to Determine Intent: Lessons from L.A.,” Journal of Law & Politics, 7 (1991), 591-732.

“Toward ‘Total Political History': A Rational Choice Research Program,” in Journal of
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Interdisciplinary History, 20 (Spring 1990), 521-60.

“Before Plessy, Before Brown: The Development of the Law of Racial Integration in Louisiana and
Kansas,” in Paul Finkelman and Stephen C. Gottlieb, eds., Toward A Usable Past: Liberty
Under State Governments (Athens, GA: University of Georgia Press, 1991), 213-70.

“The State of Social Science History in the Late 1980s,” in Historical Methods, 22 (1989), 13-20.
Shorter version in OAH Newsletter, 17:4 (November 1989), 4-5.

“Expert Witnesses, Rational Choice, and the Search for Intent,” in Constitutional Commentary, 5
(1988), 349-73. Reprinted in Jack N. Raklove, ed., Interpreting the Constitution: The
Debate Over Original Intent (Boston: Northeastern Univ. Press, 1990), 313-35.

“‘The Supremacy of Equal Rights': The Struggle Against Racial Discrimination in Antebellum
Massachusetts and The Foundations of The Fourteenth Amendment,” in Northwestern
University Law Review, 82 (1988), 941-1010. Reprinted in Paul Finkelman, ed., Race,
Law, and American History, 1700-1900 (Hamden, CT: Garland, 1992).

“Specification or Speculation? A Note on Flanigan and Zingale,” in Social Science History, 10
(1986), 71-84.

“Must Historians Regress? An Answer to Lee Benson,” in Historical Methods, 19 (1986), 62-

81.

“0Origins of the Run-Off Primary,” in The Black Scholar, 15 (September/October 1984), 23-26.

“Are Political Acts Unnatural?,” in The Journal of Interdisciplinary History, 15 (1985), 467-80.

“Are Expert Witnesses Whores?,” in The Public Historian, 6 (1984), 5-19. Reprinted in Theodore
J. Karamanski, ed., Ethics & Public History: An Anthology (Malabar, FL: Krieger, 1990),
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“The Revivalism of Narrative: A Response to Recent Criticisms of Quantitative History,” in Social
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History Review, 54 (1982), 608-09.

Jody Carlson, George C. Wallace and the Politics of Powerlessness, in American Historical Review,
87 (1982), 884.

Eric Anderson, Race and Politics in North Carolina, 1872-1901: The Black Second, in Journal of
Southern History, 48 (1982), 123-25.

William Gillette, Retreat From Reconstruction, 1869-1879, in Register of the Kentucky Historical
Society, 79 (1981), 191-94; and 80 (1982), 214-16.

Bruce A. Campbell and Richard J. Trilling, eds., Realignment in American Politics, in Reviews in
American History, 9 (1981), 23-28.

Paul Kleppner, The Third Electoral Era, in Journal of American History (December 1979), 670-71.

Jonathan M. Wiener, Social Origins of the New South: Alabama, 1865-1885 in American
Historical Review (December 1979), 1482-83.

Joel Silbey et al., The History of American Electoral Behavior in Reviews in American History, 7
(1979), 157-62.

48



Case 4:20-cv-00236-RH-MJF Document 86-11 Filed 05/27/20 Page 50 of 64

Jack Bass and Walter DeVries, The Transformation of Southern Politics, in American Historical
Review (December 1978), 1368-69.

Michael P. Johnson, Toward a Patriarchal Republic: The Secession of Georgia in Journal of
Interdisciplinary History, 9 (Autumn 1978), 374-76.

Michael Schwartz, Radical Protest and Social Structure: The Southern Farmers’ Alliance and
Cotton Tenancy, 1880-1890, in Journal of American History (December 1977), 811-812.

Hugh D. Graham and Numan V. Bartley, Southern Politics and the Second Reconstruction, in
American Historical Review 82 (1977), 217.

Lawrence Grossman, The Democratic Party and The Negro: Northern and National Politics, 1868-
92, in Journal of Ethnic Studies, 4 (1977), 114-117.

John Shelton Reed, The Enduring South, in Red River Valley Historical Review, 4 (1979), 98-99.

Louis Galambos, The Public Image of Big Business in America, 1880-1940 in Journal of American
History (September 1975), 437-38.

Monroe Lee Billington, The Political South in the Twentieth Century, in Political Science
Quarterly, 90 (1975), 561-562.

Roger L. Hart, Redeemers, Bourbons, and Populists: Tennessee, 1870-1896, in Journal of
American History (March 1976), 1005-06.

James B. Murphy, L.Q.C. Lamar: Pragmatic Patriot, in Mississippi Quarterly, 27 (1974-75), 109-
114.

Charles M. Dollar and Richard J. Jensen, Historian's Guide to Statistics: Quantitative Analysis and
Historical Research, in Journal of the American Statistical Association, 67 (1972), 493.

Unpublished Works
“Tennessee Politics and The Negro, 1948-1964" (A.B. thesis, Princeton University, 1965).
POST-DOCTORAL GRANTS AND AWARDS

National Endowment for the Humanities Grant #R-9980-140, “Political Outputs in the South:
Who Got What, When, Where, and Why?” January 1, 1974--May 31, 1975, $23,641.

Graves Foundation Award, Summer, 1976
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Howard Foundation Fellowship, 1979-80

National Endowment for the Humanities Grant #R0-20225-82, 1981-83, “Separate But Not
Equal: A Social History of School Racial Discrimination Law in the Nineteenth Century,”
$74,860.

Guggenheim Fellowship, 1985-86

Woodrow Wilson Center Fellowship, 1985-86

Haynes Foundation Grant, 1989-90

Lillian Smith Award, Southern Regional Council, 1999 (co-winner)

Ralph J. Bunche Award, American Political Science Assn., 2000 (co-winner)

Richard P. Feynman Prize for Excellence in Teaching, Caltech, 2011

Associated Students of Caltech Teaching Award, 1988-89, 2012-13

TEACHING

Undergraduate

U.S. History, Colonial - Present (many courses)
Why Were We in Vietnam?

Nuclear Weapons Policy and Star Wars

The Supreme Court

Race Relations in History and Social Science

Graduate

American Electoral Behavior
American Political Development
Race Relations in U.S. History
Social Science History

Topics in Econometrics
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Writing for Social Scientists

Ph.D. Theses Directed
Gary W. Cox, “Party and Constituency in Victorian Britain” (1982)

Shawn Everett Kantor, “Politics and Property Rights: The Closing of the Open Range in the
Postbellum South” (1991)

Micah Altman, “Districting Principles and Democratic Representation” (1998)

PAPERS AND LECTURES
Popular Writings

“Voting Rights: Yes ___ No___ Maybe ___ Obstructionists Threaten to Undo 16 Years of Effort,”
Los Angeles Times, February 7, 1982.

“Jim Crow in the Voting Booth,” Los Angeles Times, June 24, 1984.

“The District that Stretched Almost Anywhere but East,” Los Angeles Times, June 12, 1990.
“The Open Primary Will Ruin California Politics,” Public Affairs Report, May 1996, 7.
“Charges of bias way off target,” Sacramento Bee, Oct. 9, 1998, B9.

“How the Supreme Court Feeds a Rumor,” Los Angeles Times, Oct. 10, 1999, M2.
“Revamping the Doctrine of Separate and Equal,” Los Angeles Times, March 26, 2000, M2.
Remarks at Lillian Smith Award Ceremony, Southern Changes 21, #4, Winter 1999, 8-11.
“The Duties of Historians,” debate on review of Colorblind Injustice, H-POL.

“The Supreme Court and the Undoing of the Second Reconstruction,” National Forum, 80, # 2,
Spring 2000, 25-31.

“Proposition 77: How It Would Really Work,” San Diego Union-Tribune, Oct. 31, 2005, p. B7.
“Are We Better Off Redistricting by Citizen Panel?” San Francisco Chronicle, Nov. 13, 2011.

“The Strong Case for Keeping Section 5,” Reuters, Feb. 15, 2003, http://blogs.reuters.com/great-
debate/2013/02/15/the-strong-case-for-keeping-section-5/.
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“Gutting the Landmark Civil Rights Legislation,” Reuters, June 26, 2013,
http://blogs.reuters.com/great-debate/2013/06/26/gutting-the-landmark-civil-rights-
legislation/.

INVITED LECTURES
Universities (American)

University of Pennsylvania (1976)

California State University at Los Angeles (1977)
Harvard University (1978)

Duke University Law School (1979)

Michigan State University (1980)

University of California, Santa Barbara (1980, 1984)
University of Chicago (1980, 1984)

University of Michigan (1980)

University of California, Irvine (1981)

University of Alabama at Birmingham (1981)
Brandeis University (1981)

California State University, Fullerton (1982)
University of California, Los Angeles (1981, 1983, 1988, 1993)
University of Miami (1983)

Claremont-McKenna College (1984)

University of Maryland, College Park (1985)
University of Maryland, Baltimore County (1985)
New School for Social Research (1986)

University of Dayton (1986)

Ohio State University (1987)

Albany Law School (1988)

University of Texas, Austin (1988)

Stanford University (1990, 1999, 2016)

Univ. of CA, Berkeley (1991, 1999)

Univ. of CA, San Diego (1991, 2000, 2016)
Claremont Graduate School (1993)

Northwestern University Law School (1993)

Rutgers Law School, Camden (1993)

Georgetown Law Center (1994)

C. Vann Woodward Lecture, Henderson State College (1994)
Yale University (1994)

American U. Law School (1994)

Univ. of Michigan Law School (1996, 1998)

Univ. of Southern California Law School (1996, 2018)
Univ. of CA, Los Angeles School of Law (1994, 1996, 1999)
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CA State Univ., San Bernardino (1999)

Harvard Univ., Du Bois Center (1999, 2000, 2001)
Augusta State University (1999)

Paine College (1999)

University of Kansas (2015)

University of LaVerne (2000)

University of Montana (2004)

University of Texas, Austin, Law School (2004)
University of Texas, San Antonio (2004, 2005)
University of North Carolina, Chapel Hill, Law School (2006)
University of Texas, Austin (2006)

Duke University (2006)

Whittier Law School (2006)

Indiana University School of Law (2009)

U.C.L.A. School of Law (2010)

Hong Kong University of Science and Technology (2014)
Kansas University (2015)

Caltech (2016)

Universities (English)
Oxford University (1984, 1985)
Cambridge University (1984, 2009)
University of Leeds (1985)
University of East Anglia (1985)
East Anglia University (1985)
Southampton University (1985)
Warwick (1985)
Sussex, Keele (1985)
CONVENTIONS
Papers Delivered

American Historical Association (1974, 1976, 1988, 2015, 2017)

Social Science History Association (1976, 1978, 1980, 1981, 1983, 1987,
1989, 1991, 1993, 1994, 1995, 1996, 1997, 2000, 2004)

Southern Historical Association (1978, 1980, 1992, 2005, 2012)
Organization of American Historians (1981, 1984, 1986, 1990)

International Conference on Quantitative History (1982)
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Association of American Law Schools (1983)
Joint Center for Political Studies Forum on Run-Off Primaries (1984)
16th International Congress of Historical Sciences, Stuttgart, Germany (1985)

Brookings Institution Conference on the 25th Anniversary of the Voting
Rights Act (1990)

Continuing Legal Education Conference, Los Angeles (1990)

Voting Rights Symposium, University of San Francisco Law School (1992)
California Studies Association Convention (1994)

Midwest Political Science Association (1997, 2004)

USC/Caltech Conference, “Election Reform: 2000 and Beyond” (2001)

NAACP/MALDEF/APLAC Conference, “Making Our Communities Count: United for a Fair
Redistricting Process” (2001)

AALS/APSA Conference on Constitutional Law (2002)

“The Future of the Voting Rights Act” (Columbia University Law School, 2003)
American Society of Legal History (2003)

American Political Science Association (2004, 2018)

“Who Draws the Lines: The Consequences of Redistricting Reform for Minority Voters”
(University of North Carolina, 2006)

“Whither the Voting Rights Act? Agreements and Contestations in the Debate over its Renewal”
(Duke University, 2006)

Southern Political Science Association (2017)
AALS (2018)
Discussant on Convention Panels

American Historical Association (1983, 1989)
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American Political Science Association (1977, 1988, 1989, 1995, 2000, 2007)
Pomona College Conference on Voting Rights (1983)

California Institute of Technology Conference on Political Institutions (1984)
Organization of American Historians (1988, 2002)

Conference on The Future of African-American State Universities (1990)
UCLA Conference on American Politics in Historical Perspective (1990)
Federal Judicial Center, Conference on Civil Rights Act of 1964 (1994)
American Historical Association, Pacific Coast Branch (1996)

Southern Historical Association (1997, 2000, 2002)

Social Science History Assn. (1998, 1999, 2001, 2003, 2006, 2008, 2011)
Southern Sociological Society (1999, 2007)

Western Political Science Assn. (2001, 2002, 2004)

The Historical Society (2010)

Other

Rand Corporation (1978)

Town Hall of Los Angeles (1979)

Severance Club of Los Angeles (1979)

NAACP Legal Defense Fund Conference on Voting Rights, New Orleans (1982)
Constitutional Rights Foundation of L.A. (1990)

Caltech, Martin Luther King Day Speaker (1990, 1992, 1999, 2010)

All Saints Church Issues Forum (1992)

Church of the Good Shepherd Issues Forum (1995)

Pasadena Jewish Temple (1996)

The Field Institute, San Francisco (1997)

“Beyond 2007: Voting Rights in the 20th Century,” (Washington D.C., 1997)
Augusta-Richmond County Museum (1999)

Princeton University Reunion Forum, “Fifty Years of the Voting Rights Act” (2015)
Pasadena-Foothills Democratic Club (2016)

Pasadena Playhouse (2017)

Pasadena NAACP (2017)

MonteCedro Senior Living Community (2018)

ORGANIZATIONS AND PROFESSIONAL SERVICE
Committees

Chairman, Methodology Network, Social Science History Association, 1976-80
Program Committee, Social Science History Assn., 1981, 1983

Membership Committee, Southern Historical Association, 1976-77, 1983, 1991-92
American Historical Association Committee on Quantitative Methods, 1983-86
Anglo-American Historical Committee, 1984-85

Committee on Harmsworth Professorship, American Historical Assn., 1985-88
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Executive Committee, Social Science History Assn., 1989-1993
Editorial Boards
Journal of American History, 1977-1980
Historical Methods, 1983-86
Social Science History, 1987-92
Journal of Interdisciplinary History, 1989-
Co-Editor, Historical Methods, 2000-05
Editor, Historical Methods, 2005-13
EXPERT WITNESS TESTIMONY
Hunter v. Underwood, 471 U.S. 222 (1985).
Mobile v. Bolden, 542 F. Supp. 1050 (S.D. Ala. 1982).
Moore v. Brown, 542 F. Supp. 1078 (S.D. Ala. 1982).
United States v. Dallas County Commission, 548 F. Supp. 875 (S.D. Ala. 1981).
Taylor v. Haywood County, Tenn. Commission, 544 F. Supp. 1122 (W.D. Tenn. 1982).

Sumter County Council v. U.S., 444 F. Supp. 694 (D.D.C. 1983).

Brown v. Board of Commissioners of the City of Chattanooga, Tenn. 722 F. Supp. 380 (E.D. Tenn.
1989).

Garza v. Los Angeles County Board of Supervisors, 756 F. Supp. 1298 (C.D. Cal. 1990), aff'd, 918
F.2d 763 (9th Cir. 1990), cert. denied, 111 S. Ct. 681 (1991).

Brooks v. Harris (N.D. GA., Civ. Action No. 1: 90-CV-1001-RCF, July 1990), preliminary injunction
refused to plaintiffs.

U.S. v. City of Memphis (W.D. Tenn. 1991), further proceeding sub nom. Muhammad v. City of
Memphis, 1995 U.S. Dist. LEXIS 22538 (W.D. Tenn. 1995).

Gonzales v. Monterey County, CA (N.D. Cal., Civ. No. C-91 20736 WAI (DVT), 1992).

Members of the California Democratic Congressional Delegation v. Eu, summary judgment
granted to defendants.

DeBaca v. San Diego County Board of Supervisors (S.D. Cal., Civ. No. 91-1282-R(M), May 11,
1992), summary judgment granted to defendants.
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Cousin v. McWherter (E.D. Tenn., 1993), No. CIV-1-90-339 (Jan. 19, 1994).

Rural West Tennessee African-American Affairs Council v. McWherter 836 F.Supp. 453 (W.D.
Tenn. 1993), vacated, 512 U.S. 1248 (1994).

Shaw v. Hunt, 861 F.Supp. 408 (E.D. N.C. 1994).

Verav. Richards, 861 F.Supp. 1304 (S.D. Tex. 1994).

Georgia v. Reno, 881 F.Supp. 7 (D.D.C. 1995).

Lopez v. Monterey County, 871 F. Supp. 1254 (N.D. Cal. 1994), order clarified (Jan. 10, 1995).

In Re 2001 Redistricting Cases v. Redistricting Board (Alaska, 2002).

Cano v. Davis, 191 F.Supp. 2d 1135 (C.D. Cal. 2002)

Sessions v. Perry, 298 F. Supp. 2d 451 (E.D. Tex. 2004), vacated sub nom. Henderson v. Perry,
543 U.S. 941 (2004), and vacated sub nom. Jackson v. Perry, 543 U.S. 941 (2004), and
vacated sub nom. Am. Gl Forum of Texas v. Perry, 543 U.S. 941 (2004), and vacated sub
nom. Lee v. Perry, 543 U.S. 941 (2004), and vacated sub nom. Travis Cty., Tex. v. Perry,

543 U.S. 941 (2004).

Farrahkan v. Locke, (Federal District Court, Washington State, D.C. No. CV-96-0076-RHW (2005);
reversed by 9t Cir. Ct. of Appeals, No. 06-35669 (Jan. 5, 2010)).

U.S. v. Osceola County, FL, 475 F.Supp. 2d 1220 (2006), later proceedings at 474 F. Supp. 2d 1254
(2006).

American Civil Rights Foundation v. Los Angeles Unified School District (Los Angeles County
Super. Ct. No. BC341363) summary judgment granted to defendants and affirmed by
Court of Appeal, Second Appellate District, Division 5, in B205943.

Sanchez v. City of Modesto, 145 Cal.App. 4th 660 (2006) (App. 5 Dist. Cal. 2007), cert. denied,
552 U.S. 974 (2007), settled before trial.

Gomez v. Hanford Joint Union School District, No. 04C0294 (Kings Co. Super. Ct.), settled
before trial.

Avitia v. Tulare County Local Healthcare District (07-224773, Sup. Ct. Tulare County), settled
before trial.

Gonzalez v. City of Compton, CA. (Case No. BC 450494, Superior Court, Los Angeles County),
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settled before trial.

Perez v. Perry, 835 F. Supp. 2d 209 (W.D. Tex., San Antonio Div. 2012), sub nom. Vesey v.
Perry, 71 F. Supp. 3d 627 (S.D. Tex. 2014), stay granted 769 F.3d 890 (5th Cir. 2014),
vacatur denied, 135 S.Ct. 9 (2014), further proceedings sub nom. Perez v. Abbott, 250
F.Supp.3d 123 (W.D. Tex., San Antonio Div., 2017).

Texasv. U.S., (C.A. No. 1:11-cv-01303, D.D.C.), decided Aug. 28, 2012, 887 F.Supp. 2d 133 (D.D.C.
2012), vacated and remanded on other grounds, 133 S. Ct. 2885 (2013).

Texas v. Holder, (C.A. No. 1:12-cv-00128-RMC-DST-RLW, D.D.C.), 888 F. Supp. 2d 113
(D.D.C. 2012), decided Aug. 30, 2012.

Jauregui v. City of Palmdale, California (Case No. BC483039), decided July 23, 2013.
Soliz v. City of Santa Clarita (LASC Case No. BC512735), settled before trial.

Soliz v. Santa Clarita Community College District (LASC Case No. BC512736), settled before
trial.

Banales v. City of Santa Barbara (Case No. 1468167, Superior Court, Santa Barbara County),
settled before trial, 2014.

League of Women Voters v. McCrory (Case No. 1:13CV658, M.D. N.C., decided as N.C. State
Conf. of the NAACP v. McCrory, 2016 WL 1650774 (M.D.N.C. Apr. 25, 2016), rev'd 831
F.3d 204 (4*" Cir. 2016), cert. denied, sub nom. N.C. v. N.C. State Conf. of the NAACP,
2017 U.S. LEXIS 2947 (U.S., May 15, 2017).

Georgia State Conference of the NAACP v. Fayette County [Georgia] Board of Commissioners
(CA No. 3:11-CV-123-TCB), settled before trial, 2015.

Garrett v. City of Highland (Case No. CIVDS 1410696, Superior Court, San Bernardino County),
Decided Jan. 19, 2016.

Jaramillo v. City of Fullerton, settled before trial, 2015.

Burgess v. City of Banning, RIC 1603770 (Riverside Superior Court, 2016), settled before trial.
SVREP v. City of Rancho Cucamonga, settled before trial.

Sanchez v. City of West Covina, CA, BC634674, 2017, settled before trial.

Greater Birmingham Ministries v. State of Alabama C.A. No. 2:15-cv-02193-LSC (N.D. Ala.),
pending before 11™ Circuit on appeal from summary judgment for defendants.

58



Case 4:20-cv-00236-RH-MJF Document 86-11 Filed 05/27/20 Page 60 of 64

HQH Chinese American Equalization Association v. The City of Arcadia, settled before trial.
Luna v. County of Kern, 291 F.Supp.3d 1088 (E.D. Cal. 2018).

Yumori Kaku v. City of Santa Clara, Case No. 17CV319862 (Superior Court, Santa Clara
County), decided for plaintiffs, June 6, 2018.

Pico Neighborhood Assn. v. City of Santa Monica, BC616804 (Superior Court, Los Angeles
County), decided for plaintiffs, Feb. 13, 2019

Jones v. De Santis, Case No. Case No. 4:19¢v300-RH/MJF (N.D. Fla. May 24, 2020).

Testimony at Hearings

Subcommittee on Civil and Constitutional Rights, Committee on the Judiciary, U.S. House of
Representatives, Extension of the Voting Rights Act, 97 Cong, 1% Sess. (1981), pp. 2005-
28.

California State Assembly, District Representation Committee, April 14, 2005.

California State Assembly, Elections and Redistricting Committee and Senate, Reapportionment
and Constitutional Amendments Committee, Sept. 26, 2005.

National Commission on the Voting Rights Act, Los Angeles, Sept. 27, 2005.
National Commission on Voting Rights, San Francisco, Jan. 30, 2014.
Subcommittee on the Constitution, Civil Rights, and Civil Liberties, Committee on the Judiciary,
U.S. House of Representatives, Legislative Proposals to Strengthen the Voting Rights Act, Oct.
17,2019, H. Rept. 116-317 Voting Rights Advancement Act of 2019, available at
https://www.congress.gov/congressional-report/116th-congress/house-
report/317/1?29=%7B%22search%22%3A%22Voting+Rights+Advancement+Act%22%7D&r=3&ov
erview=closed, testimony summarized pp. 53-56.

CONSULTING

Philadelphia Social History Project, for The National Endowment for the Humanities, 1976.

History Review Panel, Research Grants Division, National Endowment for the Humanities, Spring
1978, Winter 1979.

U.S. Department of Justice, U.S. v. South Carolina, U.S. District Court, South Carolina, 1980 (State
Senate; case withdrawn).
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Lawyers’ Committee for Civil Rights, Harris v. Hopewell, U.S. District Court, 1982 (CA 82-0036-R,
Eastern District of Virginia), settled before trial.

U. S. Department of Justice, Bladen County, North Carolina v. United States, No. 87-2974 (D.D.C.,
1988), settled before trial.

NAACP, NAACP v. City of Tulsa, Oklahoma, 1990: (N.D. OK.), settled before trial.
Alabama State University, Knight v. James, No. CV83-M-1676-S (N.D. Ala. 1991).
City of Santa Monica, California, Charter Revision Commission, 1992.

MALDEF, Bonilla v. Chicago Board of Election Commissioners, 1993.

Private Plaintiffs, Reyes v. City of Dinuba, Ca., 1993, settled before trial.
MALDEF, Valadez v. City of Santa Maria, 1994.

MALDEF, 2001 California redistricting.

City of Salinas, California, 2001 redistricting of County Board of Supervisors.
City of Chino, California, California Voting Rights Act, 2003.

Leadership Conference on Civil Rights, on Hanford Unified School District and Modesto City
Council, 2004

Democratic State Central Committee of California, Comment for the U.S. Department of Justice
on scheduling of election in State Senate District 15, 2010.

City of Lancaster, California, California Voting Rights Act, 2014.
Fullerton School Board case, settled before trial.
CURRENT RESEARCH

Separate But Not Equal: The Cumming Case and Race Relations in America (University of Kansas
Press, under contract).

“The Supremacy of Equal Rights”: School Desegregation in Nineteenth Century America
(Cambridge University Press, under contract), a collection of three of my revised essays.

“The Onward March of Right Principles”: School Segregation and Race Relations in the 19th
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Century United States (book) is an investigation of late nineteenth century state and
federal court cases and the adoption of state laws on racial discrimination in schools in
22 states. The purposes are to throw new light upon black political power and the black
social structure; to discover the identities and motivations of white supporters and
opponents of black civil rights; to illuminate the murky history of the lower courts; and
to integrate legislative and judicial history into a broader socio-political history.

The Democracy Cycle: How Voter Suppression Has Followed Voter Expansion and What We
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Appendix B:

At-Large Elections Adjudged or Admitted to be Discriminatory in
Florida, 1983-2019

County Year | Casename Citation
Bay 1985 | Battles v. Panama City (Section 2 settlement)
Bradford 1989 | Bradford County 712 F. Supp. 1523 (M.D. Fla.)
NAACP v. City of
Starke
Columbia 1985 | Columbia County (Section 2 settlement)
NAACP v. Columbia
County Comm.
Escambia 1984 | McMillan v. Escambia 748 F.2d 1037 (5th Cir. 1984)
County
Gadsden 1984 | NAACP v. Gadsden 589 F. Supp. 953 (N.D. Fla. 1984)
County Sch. Bd.
Hamilton 1985 | Hamilton Co. NAACP v. | (Section 2 settlement)
Hamilton Co Sch. Bd.
Hamilton 1985 | Hamilton Co. NAACP v. | (Section 2 settlement)
Hamilton Co. Comm.
Hendry 1991 | Robinson v. Hendry Co. | 91-13-CIV-FTM-15 (M.D. Fla.)
Bd of Comm.
Hillsborough 1988 | Warren v. City of Tampa | 693 F.Supp. 1051 (M.D. Fla.)
Hillsborough 1984 | 84-1881 (Section 5 objection)
Jackson 1986 | Glenn v. Jackson County | (Section 2 settlement)
Comm.
Jackson 1984 | Robinson v. City of (Section 2 settlement)
Marianna
Jefferson 1986 | Parrish v. Jefferson (Section 2 settlement)
County Sch. Bd.
Jefferson 1985 | Parrish v. Jefferson (Section 2 settlement)
County
Lake 1985 | Williams v. City of 83-66-CIV-0C-14 (M.D. Fla. 1985)
Leesburg
Lee 1983 | Aziz v. City of Fort 79-57 Civ-FtM-H (M.D. Fla. Feb. 22,
Meyers 1983)
Leon 1987 | NAACP v. Leon Co. 827 F.2d 1436 (11th Cir.)
Madison 1986 | NAACP v. Madison TCA-84-7234 (M.D. Fla. 1986)
County
Madison 1986 | Madison NAACP v. (Section 2 settlement)
Madison Co. Sch Bd
Madison 1985 | Madison NAACP v. City | (Section 2 settlement)
of Madison
Miami-Dade 1993 | Meek v. Metro. Dade 805 F.Supp. 967 (S.D. Fla. 1992), aff'd 985

Co.

F.2d 1471 (11th Cir. 1993)
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Orange 1984 | Dixon v. City of Winter | (Section 2 settlement)
Garden
Osceola 2006 | U.S.v. Osceola County | 475 F.Supp. 2d 1220 (M.D. Fla. 2006)
Palm Beach 2009 | U.S.v. Town of Lake No. 9:09-cv-80507 (S.D. Fla. Oct 26, 2009)
Park
Palm Beach 1994 | Anderson v. West Palm | 94-8135-CIV-ZLOCH (S.D. Fla.)
Beach City Commission
Polk 1985 | Walker v. City of Fort (Section 2 settlement)
Meade
St. Lucie 1992 | Coleman v. Fort Pierce | 92-14157-CIV-PAINE (S.D. Fla.)
Sarasota 1985 | James v. City of Sarasota | 611 F. Supp. 25 (M.D. Fla.)
Seminole 1984 | Delattibeaudiere v. City | (Section 2 settlement)
of Sanford
Suwannee 1985 | Mayhue v. Suwannee (Section 2 settlement)
County Comm'n
Suwannee 1985 | Mayhue v. Suwannee (Section 2 settlement)
County School Board
Suwannee 1984 | Mayhue v. City of Live | (Section 2 settlement)
Oak
Taylor 1984 | Bellamy v. Taylor (Section 2 settlement)
County Sch. Bd.
Taylor 1983 | Bellamy v. City of Perry | (Section 2 settlement)
Taylor 1983 | Bellamy v. Taylor (Section 2 settlement)
County
Washington 1986 | Potter v. Washington 653 F. Supp. 121 (N.D. Fla.)

County
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