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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

STEVEN WAYNE FISH, RALPH ORTIZ,  
DONNA BUCCI, CHARLES STRICKER, 
THOMAS J. BOYNTON, DOUGLAS  
HUTCHINSON, AND THE LEAGUE OF  
WOMEN VOTERS OF KANSAS, on behalf  
of themselves and all others similarly situated, 
 

Plaintiffs, 

v. Case No. 2:16-cv-02105 
 
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas; and 

NICK JORDAN, in his official capacity as 
Secretary of Revenue for the State of Kansas, 

Defendants. 

       

PLAINTIFFS’ MOTION TO QUASH SUBPOENA OF PLAINTIFF BUCCI AND 
SUGGESTIONS IN SUPPORT  

 Pursuant to Fed. R. Civ. P. 45(d)(3)(A)(i), Plaintiffs move to quash the subpoena that 

Defendant Kobach served on Plaintiff Bucci on Saturday, June 11, 2016, commanding her to 

attend the class certification hearing scheduled for 1:30 p.m., Tuesday, June 14, 2016, in Judge 

Robinson’s courtroom in Kansas City, Kansas.  

As required by D. Kan. R. 37.2, Plaintiffs’ counsel “has conferred or has made 

reasonable effort to confer with opposing counsel concerning the matter in dispute prior to the 

filing of the motion.”  Specifically, five days before the class certification hearing, on Thursday, 

June 9, 2016, Garrett Roe, one of Defendant Kobach’s attorneys, sent an email to Plaintiffs’ 

counsel asking to “confirm” that Plaintiff Bucci would be testifying at the class certification 

hearing.  When Plaintiffs’ counsel reminded counsel for Defendant Kobach that the parties had 
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previously jointly represented to the Court that the class certification hearing would consist 

solely of oral argument and that no live testimony would be presented, Mr. Roe indicated that 

Defendant Kobach would subpoena Ms. Bucci.  On Friday, June 10, 2016, Dale Ho, one of 

Plaintiffs’ attorneys, sent Mr. Roe an email pointing out that any subpoena served this late would 

not allow a reasonable time to comply as required by Fed. R. Civ. P. 45.  Additional emails were 

exchanged in an effort to resolve this dispute on short notice, but the parties were unable to 

resolve the matter. 

Suggestions in Support 

I. Facts 

1. During the initial status conference in this matter, Plaintiffs’ counsel indicated 

that there would be no live witness testimony during the class certification hearing scheduled in 

this matter, stating, specifically, that Plaintiffs were “not currently planning on putting on live 

testimony for that hearing” and that Plaintiffs “don’t anticipate it being a particularly long 

hearing.”  Tr. of Telephonic Status Conference, March 7, 2016 (hereinafter “Status Conference 

Tr.”) at 11.  Defendant Kobach, representing himself, agreed, estimating that the hearing “might 

be in the nature of an hour.”  Id. at 12. 

2. In an Order dated March 24, 2016, the Court scheduled the hearing on Plaintiffs’ 

Motion for Class Certification for June 14, 2016.  (Doc. No. 49).   

3. Plaintiffs submitted testimony in support of their motion for class certification 

(Doc. No. 77) in the form of written declarations (Doc. Nos. 77-7, 77-9, 77-10, 77-11, and 77-

12).  Defendants subsequently took depositions of Plaintiffs, and attached transcripts of those 

depositions as exhibits to their memoranda in opposition to Plaintiffs’ class certification motion, 

filed on May 18, 2016 (Doc. Nos. 130 and 131).  
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4. The Court has already reviewed and made findings based on Plaintiff Bucci’s 

deposition testimony.  In denying Defendant Kobach’s motion for a stay of the Court’s 

preliminary injunction ruling, the Court found that “Ms. Bucci’s deposition testimony in fact 

illustrates that citizens are not aware of [a hearing procedure through which voter registration 

applicants can purportedly complete their registrations], nor what is required of them to meet the 

DPOC law under this alternative provision—it took Ms. Bucci filing a lawsuit and being 

educated by the Secretary of State during a deposition for her to understand the process and what 

she could do to meet the DPOC law in the absence of a birth certificate.”  (Doc. No. 145 at 11).  

5. Just three days before the class certification hearing, on Saturday, June 11, 2016, 

at about noon, Plaintiff Bucci was served with a subpoena ad testificandum issued by Defendant 

Kobach (which was dated June 9, but not served until June 11), commanding Plaintiff Bucci to 

attend the hearing on Plaintiffs’ Motion for Class Certification, which is set for June 14, 2016, in 

federal district court in Kansas City, Kansas.  Declaration of Donna Bucci, ¶ 2.1  At the same 

time, Plaintiff Bucci was served with a check in the amount of $145.00.  Id. 

6. Plaintiff Bucci lives at 530 N. Ash, Wichita, Kansas.  Id. 

7. Plaintiff Bucci’s home is approximately 195 miles from the federal courthouse in 

Kansas City, Kansas. 

8. Plaintiff Bucci works Sunday through Thursday each week, and her daily work 

shifts begin at approximately 3:00 a.m. and ends at approximately noon each work day.  Bucci 

Declaration, ¶ 4.  

                                                 
1 On Sunday, June 12, 2016, Angela Liu, one of the attorneys for Plaintiffs in this case, talked to 
Ms. Bucci on the telephone and read to Ms. Bucci the Declaration of Donna Bucci that is 
attached to this Motion.  Declaration of Angela Liu, ¶¶ 2 & 3.  Ms. Bucci confirmed that the 
statements in the attached declaration are true and correct. Id., ¶ 3.  However, Ms. Bucci was 
unable to fax or email a copy of her declaration back to Plaintiffs’ counsel on the short notice 
required for this filing.  Id., ¶ 4. 
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9. Plaintiff Bucci is scheduled to work on Tuesday, June 14, 2016, and her car is 

unreliable.  Bucci Declaration, ¶ 5. 

10. Because of her work schedule, Plaintiff Bucci will be required to take both June 

14 and 15 off work if she is required to attend the court hearing on June 14, 2016.  Id., ¶ 6.  

While Plaintiff Bucci is able to attend hearings with adequate notice, 3 days’ notice is inadequate 

for her, as she is unable to obtain excused days off work with such short notice, may incur 

disciplinary consequences for missing work, and will be required to take those days off without 

pay, which will cause her to suffer financial hardship.  Bucci Declaration, ¶¶ 6-9. 

11. Defendant Jordan has not subpoenaed any witnesses or otherwise indicated an 

intention to put on live testimony at the class certification hearing. 

II. Argument 

A.  Rule 45 Requires the Court to Quash the Subpoena. 

Fed. R. Civ. P. 45(d)(3)(A) provides that “[o]n timely motion, the court for the district 

where compliance is required must quash or modify a subpoena that: (i) fails to allow a 

reasonable time to comply[.]”  In this case, the subpoena served on Plaintiff Bucci allows her 

only one business day and three calendar days to comply.  Such a short time is unreasonable. 

“Although the rule does not specify what amount of time shall be deemed ‘reasonable,’ 

courts have ruled that allowing a single week for compliance is insufficient.”  Memorial Hospice, 

Inc. v. Norris, No. 2:08-CV-048-B-A, 2008 U.S. Dist. LEXIS 92618; 2008 WL 4844758 (N.D. 

Miss. Nov. 5, 2008); see also United States v. Woods, 931 F. Supp. 433, 442 n.3 (E.D. Va. 1996) 

(subpoenas served seven days before the hearing do not allow a reasonable time to comply); 

Donahoo v. Ohio Dep’t of Youth Servs., 211 F.R.D. 303, 306 (N.D. Ohio 2002) (subpoenas 

served one week before scheduled deposition did not allow a reasonable time to comply).  
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Federal courts have routinely held that subpoenas served less than seven days before the required 

response or testimony fall short of Rule 45’s “reasonable time to comply” requirement.  For 

instance, in Patel v. Snapp, No. 10-2403-JTM, 2013 WL 5876435, 2013 U.S. Dist. LEXIS 

155940, *8 (D. Kan. 2013), Magistrate Judge O’Hara held that, where the subpoenas at issue 

offered “a mere five days of notice,” they did not provide the non-party recipients with “a 

reasonable time to comply.”  Even more on point, “[t]wo business days, more or less, even with 

the intervening weekend, is not an adequate period of time to comply with a subpoena.” Fox v. 

Traverse City Area Pub. Sch. Bd. of Educ., No. 1:07-CV-956, 2009 WL 724001, at *1 (W.D. 

Mich. Mar. 10, 2009); see also In Re: Stratosphere Corp. Secs. Litig., 183 F.R.D. 684, 687 

(D.Nev.1999) (six days’ notice unreasonable); Paul v. Stewart Enters. Inc., No. Civ.A. 99-3441, 

2000 U.S. Dist. LEXIS 12026, 2000 WL 1171120, at *1 (E.D. La. 2000) (“One business day’s 

notice is clearly unreasonable in light of the requirement in Rule 45(c)(2)(B) that a subpoenaed 

person be permitted fourteen days to object.”). 

Although many of the cited cases involved discovery subpoenas served on non-parties, 

the notice provided in this case is completely unreasonable, especially in light of the 

circumstances.  Specifically, Plaintiff Bucci is scheduled to work on Tuesday, June 14, 2016, 

will need to take both June 14 and 15 off work because of her work schedule, will lose pay for 

those days, may have difficulty taking those day off on such short notice, and may suffer 

disciplinary consequences for unexcused absences if she takes the days off.  Bucci Declaration,  

¶¶ 5-9.  Moreover, Plaintiff Bucci’s car is unreliable and cannot safely make the trip from her 

home in Wichita to Kansas City. Id., ¶ 10.  In addition, Defendant Kobach has known since 

March that the class certification hearing was scheduled for June 14, 2016, and Defendants 

deposed Plaintiff Bucci on May 4, 2016.  Yet, Defendant Kobach waited until June 11, 2016 – a 
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mere three days before the date of the class certification hearing – to serve a subpoena ad 

testificandum on Plaintiff Bucci.  Were this a deposition of a party (or a non-party), the 

applicable local rule would dictate that the notice given was unreasonable.  See D. Kan R. 30.1 

(“The reasonable notice provided by Fed. R. Civ. P. 30(b)(1) for the taking of depositions is 7 

days.”). 

In any event, Defendant Kobach has not demonstrated any need for Ms. Bucci’s live 

testimony at the class certification hearing.  Her direct testimony and Defendants’ examination of 

her in connection with this motion are already in the record, and the Court has already made 

findings on the basis of that testimony in another context.  Given the parties’ previous agreement 

not to present live testimony at the hearing, serving a subpoena on Ms. Bucci a mere three days 

before the hearing is particularly unreasonable, and only serves to harass her for no apparent 

purpose. 

B. The Mileage Reimbursement Tendered to Plaintiff Bucci was Inadequate.  

Rule 45(b)(1) provides that “[s]erving a subpoena requires delivering a copy to the 

named person and, if the subpoena requires that person’s attendance, tendering the fees for 1 

day’s attendance and the mileage allowed by law.”  Federal law provides that “[a] witness shall 

be paid an attendance fee of $40 for each day’s attendance” and that the witness shall also be 

paid for mileage at the rate paid to federal employees. 28 U.S.C. § 1821(b) & (c)(2). 

The check served with the subpoena in the amount of $145 fails to meet these 

requirements.  Specifically, $105 for mileage does not comply with the requirements of Rule 

45(b)(1) and 28 U.S.C. § 1821(c)(2).  The federal mileage rate for 2016 is 54¢ per mile.  See 

U.S. General Services Admin., Privately Owned Vehicle Mileage Reimbursement Rates for 

2016, http://www.gsa.gov/portal/content/100715.  Ms. Bucci resides approximately 195 miles 
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from the federal courthouse in Kansas City, Kansas.  Thus, the round trip mileage is 

approximately 390 miles, for which she must be paid $210.60.  She has been paid less than half 

that amount. 

“Rule 45 requires simultaneous tender of a witness fee and the reasonably estimated 

mileage allowed by law with service of the subpoena.  Failure to tender the witness fee and 

mileage allowance renders the subpoena invalid.”  Smith v. Midland Brake, Inc., 162 F.R.D. 683, 

686 (D. Kan. 1995).  Where a subpoena is invalid because it was not accompanied by the 

required mileage payment, it should be quashed.  See In re Hunt, 238 F.3d 1098, 1100 (9th Cir. 

2001). 

III. Conclusion 

For all of these reasons, Plaintiffs request that the Court quash the subpoena ad 

testificandum served on Plaintiff Bucci. 

Respectfully submitted this 12th day of June, 2016, 

/s/ Stephen Douglas Bonney  
STEPHEN DOUGLAS BONNEY (#12322) 
American Civil Liberties Union of Kansas  
6701 W 64th St., Suite 210 
Overland Park, KS 66202 
Phone: (913) 490-4100 
Fax: (913) 490-4119 
dbonney@aclukansas.org 
 
NEIL STEINER* 
REBECCA WALDMAN* 
Dechert LLP 
1095 Avenue of the Americas 
New York, NY 10036 
T:  (212) 698-3822 
F:  (212) 698-3599 
neil.steiner@dechert.com 
rebecca.waldman@dechert.com 
 
Counsel for Plaintiffs 

DALE HO* 
R. ORION DANJUMA* 
SOPHIA LIN LAKIN*  
American Civil Liberties Union Foundation, 
125 Broad St.  
New York, NY 10004 
Phone: (212) 549-2693 
dale.ho@aclu.org 
odanjuma@aclu.org 
slakin@aclu.org 
 
ANGELA LIU* 
Dechert LLP 
35 West Wacker Drive 
Suite 3400 
Chicago, Illinois  60601-1608 
Phone: (312) 646 5816 
Fax: (312) 646 5858 
angela.liu@dechert.com 
  

* admitted pro hac vice 
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Certificate of Service 

 
The foregoing document along with two attached declarations (of Angela Liu and of 

Donna Bucci) were served electronically on counsel for all parties by the Court’s ECF system on 

June 12, 2016. 

/s/ Stephen Douglas Bonney 
One of Plaintiffs’ Attorneys 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

STEVEN WAYNE FISH, RALPH ORTIZ, 
DONNA BUCCI, CHARLES STRICKER, 
THOMAS J. BOYNTON, DOUGLAS 
HUTCHINSON, AND THE LEAGUE OF  
WOMEN VOTERS OF KANSAS, on behalf  
of themselves and all others similarly situated, 
 

Plaintiffs, 

v. Case No. 2:16-cv-02105 
 
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas; and 

NICK JORDAN, in his official capacity as 
Secretary of Revenue for the State of Kansas, 

Defendants. 

       

DECLARATION OF ANGELA LIU 

1. I, Angela Liu, am one of the Plaintiffs’ attorneys in Fish v. Kobach, and I have 

personal knowledge of the facts set forth in this Declaration.   

2. On Sunday, June 12, 2016, in the early afternoon, I spoke to my client, Donna Bucci, 

by telephone.   

3. I read to Ms. Bucci the Declaration of Donna Bucci that is attached to Plaintiffs’ 

Motion to Quash Subpoena of Plaintiff Bucci, and Ms. Bucci confirmed to me that the facts 

stated in the declaration are true and correct. 

4. Ms. Bucci was unable to fax or email back her declaration to me on such short notice 

because she does not have the required technology at her home. 

 I declare under penalty of perjury that the foregoing statements are true and correct. 

Executed on this 12th day of June, 2016. 
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/s/ Angela Liu 
Angela Liu* 
Dechert LLP 
35 West Wacker Drive 
Suite 3400 
Chicago, Illinois  60601-1608 
Phone: (312) 646 5816 
Fax: (312) 646 5858 
angela.liu@dechert.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

STEVEN WAYNE FISH,  
DONNA BUCCI, CHARLES STRICKER, 
THOMAS J. BOYNTON, DOUGLAS 
HUTCHINSON, AND THE LEAGUE OF  
WOMEN VOTERS OF KANSAS,  
on behalf of themselves and 
all others similarly situated, 

Plaintiffs, 

v. Case No. 2:16-cv-02105 

 
KRIS KOBACH, in his official capacity as 
Secretary of State for the State of Kansas; and 

NICK JORDAN, in his official capacity as 
Secretary of Revenue for the State of Kansas, 

Defendants. 

       

DECLARATION OF DONNA BUCCI 

1. I, Donna Bucci, am one of the Plaintiffs in Fish v. Kobach, and I have personal 

knowledge of the facts set forth in this Declaration.   

2. On Saturday, June 11, 2016, at about noon, I was served with a subpoena at my home 

at 530 N. Ash, Wichita, Kansas.  That subpoena commands me to attend and give testimony at 

the hearing scheduled in federal district court in Kansas City, Kansas, on Tuesday, June 14, 

2016.  Along with the subpoena, I was handed a check in the amount of $145.00. 

3. I am a food service worker employed by Aramark, the food service contractor for the 

Kansas Department of Corrections, and I specifically work at the Wichita Work Release Facility. 
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4. My regular work schedule requires me to work five days a week, Sunday through 

Thursday, and I regularly begin each shift at approximately 3:00 a.m. and work until 

approximately noon each day. 

5. In accordance with my regular work schedule, I am scheduled to work at my job on 

Tuesday, June 14, 2016, from 3:00 a.m. to noon. 

6. If I travel to Kansas City for the hearing and testify in the afternoon of June 14, I will 

not get back to Wichita in time to obtain sufficient rest to be able to work my regularly scheduled 

shift on Wednesday, June 15, 2016, which is scheduled to begin at 3:00 a.m.  Thus, if I must 

obey the subpoena, I will also be required to take the day off work on June 15, 2016. 

7. Aramark requires me to request time off two weeks in advance. 

8. I am unsure that I will be able to obtain excused time off work, and I may incur some 

disciplinary penalty if I miss work on June 14 and 15, 2016. 

9. Even if I am able to obtain excused leave, I will be required to take two days off work 

without pay.  Because I am a person of limited financial means, taking two days off work 

without pay will cause me financial hardship. 

10. Finally, I drive a 1991 Nissan Pathfinder, which is mechanically unreliable and 

unsafe to drive the nearly 200 miles one way from my home in Wichita to Kansas City, Kansas. 

11. For all of these reasons, complying with the subpoena on such short notice would 

cause me extreme hardship. 

 I declare under penalty of perjury that the foregoing statements are true and correct. 

Executed on this __th day of June, 2016. 

 
 
 

_____________________________ 
Donna Bucci 
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