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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

LEAGUE OF WOMEN VOTERS OF
FLORIDA, FLORIDA PUBLIC INTEREST
RESEARCH GROUP EDUCATION FUND,
and ROCK THE VOTE,

Case No. 4:11-CV-628-RH-WCS

Plaintiffs,
V.

KENNETH W. DETZNER, in his official
capacity as Secretary of State for the State of
Florida; PAMELA J. BONDI, in her official
capacity as Attorney General for the State of
Florida; and GISELA SALAS, in her official
capacity as Director of the Division of Elections
within the Department of State for the State

of Florida,

Defendants.

N N N N N N N N N N N N N N N N N N N N N

BIPARTISAN GROUP OF ELIGIBLE VOTERS’
MOTION FOR PERMISSIVE INTERVENTION

Movants John E. Wightman, Guillermina T. Moore, Mark E. Pionessa, and
Guillermina C. Tarafa (collectively, “Bipartisan Group of Eligible Voters” or
“Intervenors”), respectfully move this Court under Fed. R. Civ. P. 24(b) for permissive
intervention in this case, primarily for the purpose of appealing this Court’s preliminary
injunction of several key provisions of Fla. Stat. § 97.0575 and Fla. Admin. Code R. 1S-
2.042, governing voter registration by private entities. See Order Granting a Preliminary
Injunction, D.E. #58 (May 31, 2012) (hereafter, “Injunction”). Intervenors are a

bipartisan group of properly registered and duly qualified voters of the State of Florida
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who intend to vote in the November 6, 2012 general election, and their fundamental
constitutional right to vote will be directly impacted by the outcome of this case.

The Challenged Statute

In the months leading up to the 2008 presidential election, voter registration
officials throughout the country—including within the State of Florida—received tens of
thousands of improper, incorrect, or fraudulent voter registration applications from
private entities that engaged in voter registration efforts. Perhaps the best-known
example is the Association of Community Organizations for Reform Now (“ACORN”),
which reportedly submitted approximately 1.3 million voter registration forms
nationwide—including 152,000 in Orange, Broward, and Miami-Dade Counties here in
Florida—of which approximately 400,000 were improper or fraudulent. Michael Falcone
& Michael Moss, Group’s Tally of New Voters Was Vastly Overstated, N.Y. Times, Oct.
23, 2008; Richard Danielson, Vote Drives Defended, Despite Fake Names, St. Petersburg
Times, Oct. 14, 2008, at 1A.

In September 2009, Florida prosecutors charged 11 ACORN workers with
falsifying information on 888 voter registration forms, see John Fund, ACORN Runs Off
the Rails, Wall St. J. (Sept. 16, 2009), including submitting registration forms on behalf
of non-existent people. Jennifer Lebovich, 11 Accused of Faking Voter Registration
Cards in Miami-Dade, Miami Herald, Sept. 10, 2009, at B1. In Orange County, ACORN
was accused of submitting multiple registration forms on behalf of the same people,
including 21 applications for the same person. Marc Caputo, Republicans, ACORN Feud

Over Suspicious Voter Cards, Miami Herald (Sept. 25, 2008). The group reportedly
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submitted another hundred applications in Seminole County in which the social security
numbers provided did not match those of the purported applicants. Sandra Pedicini,
ACORN Group Faces Voter-Fraud Accusations, Orlando Sentinel, Oct. 10, 2008, at A3.

The problems, of course, were not limited to ACORN. Election officials in
Pinellas County, for example, turned over to prosecutors 35 “questionable registrations”
from a group called Work for Progress. Danielson, supra at 1A. Orange County Senior
Deputy Supervisor of Elections Linda Tanko was quoted as saying, “Whenever there’s a
third party doing registration work, we always find that we have problems.” Pedicini,
supra at A3.

It appears that one strategy for attempting to “sneak through” improper,
incomplete, or ineligible forms was for a group to accumulate a substantial number of
forms and submit them to election officials all at the same time, particularly on or near
the voter registration deadline, so that there might not be enough time or resources to
identify all of the improper or fraudulent applications. See, e.g., Dara Kam, Groups’
Voter Sign-Up Drives Raise Fears About Fraudulent Applications, Palm Beach Post,
Sept 25, 2008, at 6A (“Elections officials throughout the state are inundated with new
voter applications collected by groups doing registration drives as the Oct. 6 deadline to
register in the November general election looms. Election supervisors in Broward and
Orange counties reportedly found some fraudulent signatures on applications turned in by
some of those groups.”). In just the five weeks before voter registration closed for the

2008 election, for example, the State of Florida improperly “added more than 2,600
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ineligible felons to the rolls.” Maggie Lee Blitch Died in 1985 . . . and She’s Still
Registered to Vote, Sun-Sentinel, Oct. 29, 2008, at 1A.

Incorrect, false, and fraudulent voter registration applications provide the
foundation for voting fraud—in particular, the fraudulent or otherwise illegal submission
of absentee ballots on behalf of these non-existent or ineligible registered voters. See
Marc Caputo, Voter Fraud Likely Low, But System Has “Soft Spots,” Miami Herald, Oct.
15,2008, at B1. Such fraudulent votes, of course, have a negative impact on society as a
whole, because they can improperly affect the outcomes of elections and undermine
public faith and confidence in the integrity of the electoral process. See Purcell v.
Gonzalez, 549 U.S. 1, 4 (2006) (per curiam) (“Voter fraud drives honest citizens out of
the democratic process and breeds distrust of our government.”).

Crucially, however, illegal, improper, or fraudulent votes also have a direct,
personal, and substantial impact on each individual elector who participates in an
election, because they violate each such person’s fundamental constitutional right to vote.
The U.S. Supreme Court has held that the fundamental “right of suffrage can be denied
by a debasement or dilution of the weight of a citizen’s vote just as effectively as by
wholly prohibiting the free exercise of the franchise.” Reynolds v. Sims, 377 U.S. 533,
555 (1964); accord Touchson v. McDermott, 234 F.3d 1133, 1145 (11th Cir. 2000); Roe
v. Alabama, 43 F.3d 574, 580 (11th Cir. 1995).

The Court repeatedly has recognized, in a variety of contexts,

the right of all voters in a federal election to express their choice of a

candidate and to have their expressions of choice given full value and

effect, without being diluted or distorted by the casting of fraudulent
ballots. . . . The right to an honest [count] is a right possessed by each
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voting elector, and to the extent that the importance of his vote is nullified,

wholly or in part, he has been injured in the free exercise of a right or

privilege secured to him by the laws and Constitution of the United States.
Anderson v. United States, 417 U.S. 211, 226 (1974) (quotation marks omitted).
Intervenors wish to participate in this litigation to protect their personal, individual right
to vote by ensuring that their votes are not diluted, nullified, or effectively cancelled out
by improperly or fraudulently cast ballots.

This Court enjoined four provisions of the State’s new law, Fla. Stat. § 97.0575,
and regulations, Fla. Admin Code R. 1S-2.042, governing third-party voter registration
efforts. Most importantly, this Court held that requiring private entities that conduct
voter registration drives to return completed registration forms within 48 hours violated
the First Amendment, U.S. CONST., amend. I, and the National Voter Registration Act
(“NVRA”), 42 U.S.C. § 1973gg, et seq. See Injunction, at 2.

As the period for filing a notice of appeal is drawing to a close, it appears that the
State will not be appealing this Court’s ruling, thereby allowing the preliminary
injunction to remain in effect, without review by the U.S. Court of Appeals for the
Eleventh Circuit, for the remainder of this litigation—and quite possibly through the
November 6, 2012 general election. The State also has informed the U.S. District Court
for the District of Columbia that it “will voluntarily withdraw the enjoined Third Party
Changes” from its lawsuit seeking judicial preclearance of the statutory and regulatory
amendments at issue in this case. See State of Florida’s Statement Regarding the Effect
of the Recent Order in the Northern District of Florida at 5, State of Florida v. United

States, No. 1:11-CV-01428-CKK-MG-ESH (D.D.C. June 12, 2012), D.E. #109. Since
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the State no longer is seeking preclearance under the Voting Rights Act, 42 U.S.C. §
1973c, to enforce the 48-hour rule in Florida’s five covered jurisdictions, it is highly
unlikely the State will appeal any final judgment to the U.S. Court of Appeals for the
Eleventh Circuit.

Thus, this Court should allow Intervenors to join this litigation to allow appellate
review of this Court’s crucial ruling concerning the 48-hour rule, because it protects
Intervenors’ individualized fundamental constitutional right to vote by safeguarding it
against dilution, questions concerning the rule’s legality and constitutionality are of
widespread public importance, the State itself is highly unlikely to take an appeal, and
this Court’s injunction could have a direct impact on the 2012 general election in Florida.

Grounds for Intervention

Federal Rule of Civil Procedure 24(b) provides, “On timely motion, the court may
permit anyone to intervene who . . . has a claim or defense that shares with the main
action a common question of law or fact.” Fed. R. Civ. P. 24(b)(1)(B). “[I]t is wholly
discretionary with the court whether to allow intervention under Rule 24(b).” Worlds v.
Dep’t of Health & Rehab. Servs., 929 F.2d 591, 595 (11th Cir. 1991).

Intervenors here clearly have “an interest that is relating to the action pending
before the court.” United States v. Lee Cty., No. 2:12-CV-67-FtM-29SPC, 2012 U.S.
Dist. LEXIS 66887, at *9 (M.D. Fla. Apr. 19, 2012). Intervenors are a bipartisan group
of properly registered and duly qualified voters who intend to vote in the November 6,
2012 general election. As noted earlier, each of them has an individualized fundamental

constitutional right to vote. The U.S. Supreme Court specifically has held that the right
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to vote includes not only the ability to cast a ballot, but to not have that ballot diluted,
nullified, or cancelled out by improper or fraudulent votes. Anderson, 417 U.S. at 226;
Reynolds, 377 U.S. at 555; Touchson, 234 F.3d at 1145.

The Eleventh Circuit generally has been solicitous of allowing voters to intervene
in election-related litigation affecting their legal rights, particularly where the
government entities involved were not aggressively protecting their interests. In Clark v.
Putnam Cty., 168 F.3d 458, 461 (11th Cir. 1999), for example, the court allowed African-
American voters to intervene in support of county commissioners to defend a single-
member district voting system, because the Commissioners themselves had indicated a
willingness to settle the case and appeared unlikely to adequately defend the voters’
interests.

In Lance v. Coffman, 549 U.S. 437 (2007), in contrast, the Supreme Court held
that voters did not have standing to challenge a congressional redistricting plan under the
U.S. Constitution’s Elections Clause, U.S. CONST., art. I, § 4, cl. 1, which specifically
grants state legislatures the right to regulate federal elections, on the grounds that the plan
had been developed and imposed by the state supreme court rather than the legislature.
The voters did not allege that the plan violated their fundamental constitutional rights in
any way or resulted in their votes somehow being diluted; their objection was not to the
substance of the plan, but rather the identity of its author. Lance, 549 U.S. at 441-42.
The Court held that this “injury is precisely the kind of undifferentiated, generalized
grievance about the conduct of government that we have refused to countenance in the

past.” Id. at 442. Crucially, the Court went on to specify, “It is quite different from the
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sorts of injuries alleged by plaintiffs in voting rights cases where we have found standing.
See, e.g., Baker v. Carr, 369 U.S. 186, 206-07 (1962).” Id.

Applying this principle, the Eleventh Circuit expressly has distinguished between
plaintiffs and intervenors who “merely seek to protect an asserted interest in being free
from an allegedly illegal electoral system” from those who ‘“allege concrete and
personalized injuries in the form of denials of equal treatment or of vote dilution.”
Dillard v. Chilton Cty. Comm ’'n, 495 F.3d 1324, 1333 (11th Cir. 2007) (emphasis added).
Putative Intervenors here clearly fall into the second category—they wish to intervene to
defend this statute because it will help protect their legitimately cast votes from being
diluted through improper or fraudulent ballots, see Anderson, 417 U.S. at 226; Reynolds,
377 U.S. at 555, cast as a result of improper or fraudulent registrations.

It was not apparent until this week, toward the end of the period for filing a
Notice of Appeal, that the State was unlikely to appeal the Injunction. This motion to
intervene therefore is timely. Cf. United Airlines, Inc. v. McDonald, 432 U.S. 385, 395-96
(1977) (holding that a motion to intervene by an unnamed class member for purposes of
appealing a class certification ruling was timely, because it was filed “as soon as it
became clear [to the intervenor] that [her] interests . . . would no longer be protected” by
the class representatives). Intervention will neither delay these proceedings nor prejudice
the rights of any of the existing parties. See Fed. R. Civ. P. 24(b)(3).

Because the main reason Intervenors seek to participate in this lawsuit is to appeal
this Court’s preliminary injunction—particular as it applies to the 48-hour rule—to the

U.S. Court of Appeals for the Eleventh Circuit, they have included a proposed Notice of
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Appeal as Exhibit 1 to this Motion. See Fed. R. Civ. P. 24(c). Intervenors also
respectfully would adopt and incorporate by reference the State’s Answer to the
Amended Complaint, D.E. #62 (June 20, 2012); their proposed filing doing so is included
as Exhibit 2. Id.

Certification Pursuant to Rule 7.1(B)

The undersigned counsel certifies that she has been unable to confer with counsel
for the Plaintiffs and Defendants due to time restrictions. Due to the imminent deadline
for filing a Notice of Appeal, and due to the fact that the State’s decision not to seek
appellate review of this Court’s Injunction only recently became apparent, Movants fear
that the delays involved in seeking and obtaining consent to intervention from all the
parties before filing the instant Motion will prevent Movants from adequately being
represented in this case. Counsel certifies that immediately upon filing this Motion, she
will attempt to obtain consent from the Plaintiffs and Defendants.

Conclusion

For the reasons set forth above, Putative Intervenors respectfully request that this

Court grant their motion to participate in this lawsuit.
Respectfully submitted,
s/ Raquel A. Rodriguez
Raquel A. Rodriguez
Fla. Bar No. 511439
rrodriguez@mcdonaldhopkins.com
David Axelman
Fla. Bar No. 90872
daxelman@mcdonaldhopkins.com
McDONALD HOPKINS LLC

Southeast Financial Center
200 South Biscayne Boulevard, Suite 3130
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Miami, FL 33131-2344
Tel: (305) 704-3994
Fax: (305) 704-3999
Attorneys for Movants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on June 27, 2012, a true and correct copy of the
foregoing was filed with the Clerk of Court via the CM/ECF system, causing a Notice of
Electronic Filing to be sent to all registered participants in this matter.

s/ Raquel A. Rodriguez
Raquel A. Rodriguez
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

LEAGUE OF WOMEN VOTERS OF
FLORIDA, FLORIDA PUBLIC INTEREST
RESEARCH GROUP EDUCATION FUND,
and ROCK THE VOTE,

Case No. 4:11-CV-628-RH-WCS

Plaintiffs,
V.

KENNETH W. DETZNER, in his official
capacity as Secretary of State for the State of
Florida; PAMELA J. BONDI, in her official
capacity as Attorney General for the State of
Florida; and GISELA SALAS, in her official
capacity as Director of the Division of Elections
within the Department of State for the State

of Florida,

Defendants,
and
JOHN E. WIGHTMAN, GUILLERMINA T.
MOORE, MARK E. PIONESSA, and
GUILLERMINA C. TARAFA,

Defendant-
Intervenors.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

NOTICE OF APPEAL

Notice is hereby given that JOHN E. WIGHTMAN, GUILLERMINA T.
MOORE, MARK E. PIONESSA, and GUILLERMINA C. TARAFA, Defendant-

Intervenors in the above-styled case, hereby appeal to the United States Court of Appeals
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for the Eleventh Circuit from the Order Granting a Preliminary Injunction entered in this
action on the 31* day of May, 2012.
Respectfully submitted,

s/ Raquel A. Rodriguez

Raquel A. Rodriguez

Fla. Bar No. 511439
rrodriguez@mcdonaldhopkins.com
David Axelman

Fla. Bar No. 90872
daxelman@mcdonaldhopkins.com
McDONALD HOPKINS LLC
Southeast Financial Center

200 South Biscayne Boulevard, Suite 3130
Miami, FL 33131-2344

Tel: (305) 704-3994

Fax: (305) 704-3999

Attorneys for Defendant-
Intervenors/Appellants
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

LEAGUE OF WOMEN VOTERS OF
FLORIDA, FLORIDA PUBLIC INTEREST
RESEARCH GROUP EDUCATION FUND,
and ROCK THE VOTE,

Case No. 4:11-CV-628-RH-WCS

Plaintiffs,
V.

KENNETH W. DETZNER, in his official
capacity as Secretary of State for the State of
Florida; PAMELA J. BONDI, in her official
capacity as Attorney General for the State of
Florida; and GISELA SALAS, in her official
capacity as Director of the Division of Elections
within the Department of State for the State

of Florida,

Defendants,
and
JOHN E. WIGHTMAN, GUILLERMINA T.
MOORE, MARK E. PIONESSA, and
GUILLERMINA C. TARAFA,

Defendant-
Intervenors.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

BIPARTISAN GROUP OF ELIGIBLE VOTERS’ ANSWER

Defendant-Intervenors John E. Wightman, Guillermina T. Moore, Mark E. Pionessa, and
Guillermina C. Tarafa hereby incorporate by reference and adopt Defendants’ Answer to the

Amended Complaint, D.E. #62 (June 20, 2012).
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Respectfully submitted,

s/ Raquel A. Rodriguez

Raquel A. Rodriguez

Fla. Bar No. 511439
rrodriguez@mcdonaldhopkins.com
David Axelman

Fla. Bar No. 90872
daxelman@mcdonaldhopkins.com
McDONALD HOPKINS LLC
Southeast Financial Center

200 South Biscayne Boulevard, Suite 3130
Miami, FL 33131-2344

Tel: (305) 704-3994

Fax: (305) 704-3999

Attorneys for Defendant-Intervenors
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