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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.
UNITED STATES OF AMERICA; ERIC H. HOLDER,
JR., in his official capacity as Attorney General of the
United States,
Defendant,
WENDY DAVIS et al.
Defendant-Intervenors,
MEXICAN AMERICAN LEGISLATIVE CAUCUS,
Defendant-Intervenor,

GREG GONZALES et al.

Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,

TEXAS LATINO REDISTRICTING TASK FORCE,
Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.

Defendant-Intervenors,
LEAGUE OF UNITED LATIN AMERICAN CITIZENS,

Defendant-Intervenor.

Civil Action No. 1:11-cv-
01303 (RMC-TBG-BAH)

CERTAIN DEFENDANT-INTERVENORS' MOTION FOR JUDICIAL NOTICE
OF RESULTS FROM THE 2012 TEXAS DEMOCRATIC CONGRESSIONAL

PRIMARY
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Pursuant to Federal Rule of Evidence 201(b)(2), Defendant-Intervenors the League of
United Latin American Citizens, the Texas Legislative Black Caucus, the Texas State
Conference of NAACP Branches, the Gonzales Intervenors, and the Davis Intervenors,
respectfully move this Court to take judicial notice of the results of the May 29, 2012, Texas
Democratic Primary and the demographics of interim CD 35.

Pursuant to Local Civil Rule 7, this Motion is accompanied by a memorandum of the
specific points of law and authority that support the motion, along with a proposed order.

Defendant-Intervenors respectfully request that the Court enter the accompanying

order granting their Motion for Judicial Notice.

DATED: July 5, 2012

FOR GONZALES
INTERVENORS

/s/ John M. Devaney

John M. Devaney

Marc Erik Elias

Kevin J. Hamilton

Perkins Coie LLP

700 13th Street, NW, Suite 600
Washington, DC 20005-3960
(202) 654-6200 (phone)

(202) 654-6211 (fax)

FOR INTERVENOR TEXAS
LEGISLATIVE BLACK CAUCUS

/s/ John K. Tanner

John K. Tanner

3743 Military Road, NW
Washington, DC 20015
(202) 503-7696
john.k.tanner@gmail.com

FOR INTERVENOR LEAGUE OF
UNITED LATIN AMERICAN
CITIZENS
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/s/ Luis Roberto Vera, Jr.

Luis RobertoVera, Jr.

LULAC National General Counsel
The Law Offices of Luis Roberto Vera,
Jr. & Associates

1325 Riverview Towers

111 Soledad

San Antonio, Texas 78205-2260
(210) 225-3300 (phone)

(210) 225-2060 (fax)
Irvlaw(@sbcglobal.net

FOR INTERVENORS TEXAS
STATE CONFERENCE OF NAACP
BRANCHES, ET. AL

/s/ Allison J. Riggs

Allison J. Riggs

Anita S. Earls

Southern Coalition for Social Justice
1415 W. Highway 54, Suite 101
Durham, NC 27707

(919)-323-3380 (phone)
(919)-323-3942 (fax)
allison(@southerncoalition.org

Robert S. Notzon

Law Office of Robert S. Notzon
1507 Nueces Street

Austin, Texas 78701
(512)-474-7563 (phone)
(512)-474-9489 (fax)
Robert@NotzonLaw.com

Gary L. Bledsoe

Law Office of Gary L. Bledsoe and
Associates

316 West 12th Street, Suite 307
Austin, Texas 78701

512-322-9992 (phone)
512-322-0840 (fax)
Garybledsoe@sbcglobal.net
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Victor Goode

Assistant General Counsel
NAACP

4805 Mt. Hope Drive
Baltimore, MD 21215-3297
410-580-5120 (phone)
410-358-9359 (fax)
vgoode@naacpnet.org

FOR INTERVENORS WENDY
DAVIS, ET AL.

/s/ J. Gerald Hebert

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304
(703) 628-4673
hebert@voterlaw.com

Paul M. Smith

Michael Desanctis

Jessica Ring Amunson
Caroline Lopez

Jenner & Block LLP

1099 New York Ave., N.W.
(202) 639-6000 (phone)
(202) 639-6066 (fax)

70916-0010/LEGAL24001082.1


mailto:vgoode@naacpnet.org
mailto:hebert@voterlaw.com

Case 1:11-cv-01303-RMC-TBG-BAH Document 224 Filed 07/05/12 Page 5 of 5

CERTIFICATE OF SERVICE

I hereby certify that on July 5, 2012, I electronically filed the foregoing Motion for Judicial
Notice of the Results from the 2012 Texas Democratic Congressional Primary with the Clerk
of the United States District Court for the District of Columbia by using the CM/ECF system.
Participants in the case who are registered CM/ECF users will be served by the CM/ECF

system.

DATED: July 5, 2012 Respectfully submitted,
PERKINS COIE LLP

By: /s/ John M. Devaney

John M. Devaney, Bar No. 375465
JDevaney@perkinscoie.com
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
Telephone: 202.654.6200
Facsimile: 202.654-6211
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,
V.
UNITED STATES OF AMERICA; ERIC H. HOLDER,
JR., in his official capacity as Attorney General of the
United States,
Defendant,
WENDY DAVIS et al.
Defendant-Intervenors,
MEXICAN AMERICAN LEGISLATIVE CAUCUS,
Defendant-Intervenor,

GREG GONZALES et al.

Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,
TEXAS LATINO REDISTRICTING TASK FORCE,

Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.

Defendant-Intervenors,
LEAGUE OF UNITED LATIN AMERICAN CITIZENS,

Defendant-Intervenor.

Civil Action No. 1:11-cv-
01303 (RMC-TBG-BAH)

MEMORANDUM OF CERTAIN DEFENDANT-INTERVENORS IN SUPPORT
OF MOTION FOR JUDICIAL NOTICE OF RESULTS FROM THE 2012 TEXAS
DEMOCRATIC CONGRESSIONAL PRIMARY
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1. Introduction

Defendant-Intervenors, the League of United Latin American Citizens, the Texas
Legislative Black Caucus, the Texas State Conference of NAACP Branches, the Gonzales
Intervenors, and the Davis Intervenors, submit this memorandum in support of their Motion
for Judicial Notice of the Results from the 2012 Texas Democratic Congressional Primary.
On May 29, 2012, the State of Texas held state-wide Democratic and Republican primary
elections, including congressional primaries conducted under the interim map ("Plan C235")
ordered by the Texas federal district court in Perez v. Perry. The official results of those
primaries are published by individual Texas county election offices, while information on the
racial composition of precincts and counties within each congressional district is available
from the Texas Legislative Council's redistricting website. These are the types of publicly
available data that are appropriate for judicial notice. To the extent primary results are
relevant to the issue, the results of the 2012 Democratic Primary in certain congressional
districts bear directly on this Court's evaluation of whether the Texas Legislature's proposed
map, Plan C185, complies with Section 5 of the Voting Rights Act, and Defendant-
Intervenors therefore submit this request for judicial notice.

These judicially noticeable facts pertain to whether Benchmark CD 25 was a district
in which minorities were able to nominate candidates of their choice in primary elections.
The success of Congressman Doggett in interim CD 35 demonstrates that minority-preferred
candidates are able to, and regularly do, win both primaries and general elections in
congressional districts that encompass the core areas of the tri-ethnic coalition in Travis
County and Austin, indicating that Benchmark CD 25 was a minority-ability district.
Congressman Doggett's success in Hispanic-majority CD 35, including the support he
received in the core areas of the tri-ethnic coalition, further confirms that Congressman

Doggett was the minority-preferred candidate in the 2004, 2006, 2008, and 2010 primary and
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general elections in CD 25. His success in those elections demonstrates that CD 25 was a
district in which minorities had the ability to elect the candidate of their choice.

In addition to dismantling that district, Plan C235 has other effects on minority-ability
districts that existed in the Benchmark Plan. For example, in the El Paso area, the Plan
removes the county's Lower Valley from CD 16, which was a core area of Hispanic voter
support in that district. While CD 16 remains a majority-Hispanic district, the removal of the
Lower Valley resulted in an Anglo candidate defeating an eight-term Hispanic candidate,

Congressman Silvestre Reyes, in the primary.

II. Discussion

A. Legal Standard for Taking Judicial Notice

This Court may take judicial notice of facts that are "not subject to reasonable
dispute" because they "can be accurately and readily determined from sources whose
accuracy cannot reasonably be questioned." Fed. R. Evid. 201(b)(2). Election results
published by Texas county election offices fall squarely within this provision. In fact, federal
courts routinely take judicial notice of election results. See, e.g., Power, Inc. v. NLRB, 40
F.3d 409, 426 n.11 (D.C. Cir. 1994) (taking judicial notice of the fact that "after thirteen
disputed ballots were counted as ordered by the [National Labor Relations] Board, the union
won the election and was certified"); Dudum v. Arntz, 640 F.3d 1098, 1101 n.6 (9th Cir.
2011) (granting request for judicial notice of election results posted on Department of
Elections website); Rodriguez v. Pataki, 308 F. Supp. 2d 346, 454 n.174 (S.D.N.Y. 2004).
Information about various candidates is also judicially noticeable. See Joseph v. U.S. Civil
Serv. Comm'n, 554 F.2d 1140, 1147 (D.C. Cir. 1977) ("We may properly take judicial notice
of certain facts with respect to the candidates for seats on the District of Columbia City
Council which to some extent fill in the generalized allegations of appellants' affidavits.")
(footnote omitted). Moreover, the Texas Legislative Council's redistricting website publishes

racial composition data that is beyond dispute. Cf. Wilson v. Ill. Cent. R.R. Co., No.
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09C7392, 2012 WL 135446, at *3 (N. D. Ill. Jan. 12, 2012) (taking judicial notice of racial
breakdown for the Memphis metropolitan area population). Indeed, throughout this case, the
State has consistently relied upon data presented on this website, see, e.g., Dkts. ## 41-2, 41-
5 (citing to Red-100 reports for Plans C100 and C185), and such data has been accepted and
adopted without dispute among all the parties to this litigation.

Nor is the Court barred from taking judicial notice of these facts after the trial record
is closed, as the Court "may take judicial notice at any stage of the proceeding." Fed. R.
Evid. 201(d) (emphasis added); see also 21B Charles Alan Wright et al., Federal Practice
and Procedure § 5110 (2d ed. 2005) (noting that this provision has been given a "broad
reading" to allow notice to be taken "from pretrial through appeal or before, during, and after
trial") (footnote omitted). Judicial notice of the most recent election results is particularly
appropriate here, where Defendant-Intervenors have brought the information to the Court's
attention before the Court has issued a judgment in the case.
B. Judicially Noticeable Facts

Accordingly, Defendant-Intervenors request that the Court take judicial notice of the

following facts:

e Plan C235 dismantles Benchmark CD 25 and creates a new district, CD 35, which
is a Hispanic-majority district and is identical to the corresponding district in
proposed Plan C185. Interim CD 35 includes parts of the following counties:
Bexar, Caldwell, Comal, Guadalupe, Hays, and Travis.

e In the May 29, 2012, Democratic Primary for CD 35, Congressman Lloyd
Doggett ran against two Hispanic candidates: Maria Luisa Alvarado, who had
been a contender in the 2006 Democratic Primary for Texas Lieutenant Governor,
and Sylvia Romo, the elected Bexar County Tax Assessor-Collector since 1996
and the first Latina elected countywide in Bexar County.

e Congressman Doggett won the CD 35 Democratic Primary with 73.22% of the
vote; Romo received 21.21% and Alvarado received 5.56%."

! Office of the Secretary of State, 2012 Democratic Party Primary Election, Election Night Returns (June 6,
2012), http://enr.sos.state.tx.us/enr/results/may29 161 _state.htm.
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e (Congressman Doggett won a majority of the vote in each of the six counties
within CD 35.2

e Of the six contested Democratic congressional primaries that took place in South
and Southwest Texas, Congressman Doggett won the highest percentage of the
vote of all the candidates, including Hispanic incumbents who ran in
overwhelmingly Hispanic congressional districts.’

e Twenty-one percent of Travis County’s population is located within interim CD
35. The Travis County portlon of interim CD 35 is 65.3% Hispanic, 21.0%
White, and 12.0% Black.”

* Among those Travis County residents who voted i in, the 2012 Democratic Primary
in CD 35, 93.24% voted for Congressman Doggett.’

e Among the Travis County precincts that reported votes in the 2012 Democratic
Primary in CD 35, support for Congressman Doggett was uniformly high.
Doggett won over 90% of the vote in 32 of the 40 Travis County precincts that
reported votes in the primary election. Among those 40 precincts, the lowest vote
share Doggett received was 76.92%; the second lowest was 87.21%.°

e Some of the Travis County precincts that voted overwhelmingly for Congressman
Doggett have Hispanic populations exceeding 70%. For instance, Precinct 164
has a Hispanic population of 74.96% and voted 97.6% for Congressman Doggett.’

¢ In fact, all of the majority-minority and plurality-minority precincts in Travis
County that reported votes in the 2012 Democratic Primary in CD 35 voted
overwhelmingly for Congressman Doggett.®

¢ In addition to winning 93.24% of the vote in Travis County, Congressman
Doggett received 54% of the vote in Bexar County, 75% in Caldwell Countyé
88% in Comal County, 70% in Guadalupe County, and 89%in Hays County.

? Office of the Secretary of State, 2012 Democratic Party Primary Election, Election Night Returns (June 6,
2012), http://enr.sos.state.tx.us/enr/results/may29 161_racel7.htm (County By County Results for CD 35).

3 See supra note 1 (election results for CDs 15, 16, 23, 27, 34, and 35).

* Texas Legislative Council, District Population Analysis with County Subtotals 7, available at
ftp://ftpgis|.tlc.state.tx.us/DistrictViewer/Congress/ (Red-100 Report for Plan C235).

> Travis County Official Results: May 29, 2012 Primary Election, Democratic Party Cumulative Results,
available at http://www.co.travis.tx.us/county_clerk/election/20120529/results.asp.

% Travis County Official Results: May 29, 2012 Primary Election, Democratic Party Precinct by Precinct
Results, available at http://www.co.travis.tx.us/county_clerk/election/20120529/results.asp.

7 See VTD information for Plan C235, available at
ftp:/ftpgis|.tlc.state.tx.us/2011_Redistricting_Data/VTDs/Population/; supra note 6.

$1d
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e In the 2012 Democratic Primary held in interim CD 16, Sylvestre Reyes, the
incumbent Hispanic candidate, was defeated by Beto O'Rourke. "

I11. Conclusion

Defendant-Intervenors respectfully request that the Court take judicial notice of the
facts listed above, none of which is subject to reasonable dispute and all of which can be
accurately and readily determined from publicly-available sources whose accuracy cannot
reasonably be questioned. These judicially noticeable facts are directly relevant to the issues
that have been raised in this case, particularly whether Benchmark CD 25 was a district in
which minorities were able to nominate candidates of their choice in primary elections to run

in general elections.'!

? See supra note 3.

19 Office of the Secretary of State, 2012 Democratic Party Primary Election, Race Summary Report (May 29,
2012), http://elections.sos.state.tx.us/elchist.exe.

" To the extent the Court would like to review a more detailed analysis of the May 29, 2012, Democratic
Primary results, Defendant-Intervenors are prepared to provide the Court with an expert declaration, including a
summary of the relevant ecological regression analyses, promptly upon the Court's request.
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RESPECTFULLY SUBMITTED: July 5, 2012

FOR GONZALES
INTERVENORS

/s/ John M. Devaney

John M. Devaney

Marc Erik Elias

Kevin J. Hamilton

Perkins Coie LLP

700 13th Street, NW, Suite 600
Washington, DC 20005-3960
(202) 654-6200 (phone)

(202) 654-6211 (fax)

FOR INTERVENOR TEXAS
LEGISLATIVE BLACK CAUCUS

/s/ John K. Tanner

John K. Tanner

3743 Military Road, NW
Washington, DC 20015
(202) 503-7696
john.k.tanner@gmail.com

FOR INTERVENOR LEAGUE OF
UNITED LATIN AMERICAN
CITIZENS

/s/ Luis Roberto Vera, Jr.

Luis RobertoVera, Jr.

LULAC National General Counsel
The Law Offices of Luis Roberto Vera,
Jr. & Associates

1325 Riverview Towers

111 Soledad

San Antonio, Texas 78205-2260
(210) 225-3300 (phone)

(210) 225-2060 (fax)
Irvlaw(@sbcglobal.net

FOR INTERVENORS TEXAS
STATE CONFERENCE OF NAACP
BRANCHES, ET. AL
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/s/ Allison J. Riggs

Allison J. Riggs

Anita S. Earls

Southern Coalition for Social Justice
1415 W. Highway 54, Suite 101
Durham, NC 27707

(919)-323-3380 (phone)
(919)-323-3942 (fax)
allison@southerncoalition.org

Robert S. Notzon

Law Office of Robert S. Notzon
1507 Nueces Street

Austin, Texas 78701
(512)-474-7563 (phone)
(512)-474-9489 (fax)
Robert@NotzonLaw.com

Gary L. Bledsoe

Law Office of Gary L. Bledsoe and
Associates

316 West 12th Street, Suite 307
Austin, Texas 78701

512-322-9992 (phone)
512-322-0840 (fax)
Garybledsoe@sbcglobal.net

Victor Goode

Assistant General Counsel
NAACP

4805 Mt. Hope Drive
Baltimore, MD 21215-3297
410-580-5120 (phone)
410-358-9359 (fax)
vgoode@naacpnet.org

FOR INTERVENORS WENDY
DAVIS, ET AL.

/s/ J. Gerald Hebert

J. Gerald Hebert

191 Somerville Street, #405
Alexandria, VA 22304
(703) 628-4673

70916-0010/LEGAL23980864.2 8


mailto:Robert@NotzonLaw.com
mailto:Garybledsoe@sbcglobal.net
mailto:vgoode@naacpnet.org

Case 1:11-cv-01303-RMC-TBG-BAH Document 224-1 Filed 07/05/12 Page 9 of 10

hebert@voterlaw.com

Paul M. Smith

Michael Desanctis

Jessica Ring Amunson
Caroline Lopez

Jenner & Block LLP

1099 New York Ave., N.W.
(202) 639-6000 (phone)
(202) 639-6066 (fax)
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CERTIFICATE OF SERVICE

I hereby certify that on July 5, 2012, I electronically filed the foregoing Memorandum of
Certain Defendant-Intervenors in Support of Motion for Judicial Notice of the Results from
the 2012 Texas Democratic Congressional Primary with the Clerk of the United States
District Court for the District of Columbia by using the CM/ECF system. Participants in the

case who are registered CM/ECF users will be served by the CM/ECF system.

DATED: July 5, 2012 PERKINS COIE LLP

By: /s/ John M. Devaney

John M. Devaney, Bar No. 375465
JDevaney@perkinscoie.com
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
Telephone: 202.654.6200
Facsimile: 202.654-6211
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF TEXAS,
Plaintiff,

V.

UNITED STATES OF AMERICA; ERIC H.

HOLDER, JR., in his official capacity as Attorney

General of the United States,
Defendant,

WENDY DAVIS et al.
Defendant-Intervenors,

MEXICAN AMERICAN LEGISLATIVE
CAUCUS,

Defendant-Intervenor,
GREG GONZALES et al.

Defendant-Intervenors,

TEXAS LEGISLATIVE BLACK CAUCUS,
Defendant-Intervenor,

TEXAS LATINO REDISTRICTING TASK
FORCE,

Defendant-Intervenor,

TEXAS STATE CONFERENCE OF NAACP
BRANCHES et al.

Defendant-Intervenors,

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS,

Defendant-Intervenor.
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ORDER

Before the Court is a Motion for Judiical Notice by Defendant-Intervenors the League

of United Latin American Citizens, the Texas Legislative Black Caucus, the Texas State

Conference of NAACP Branches, the Gonzales Intervenors, and the Davis Intervenors.

Upon consideration of the motion, the parties’ memoranda, and the entire record

herein, it is hereby ORDERED that the motion for judiical notice is GRANTED.

Accordingly, the Court takes judicial notice of the following facts:

1.

Plan C235 dismantles Benchmark CD 25 and creates a new district, CD 35,
which is a Hispanic-majority district and is identical to the corresponding
district in proposed Plan C185. Interim CD 35 includes parts of the following
counties: Bexar, Caldwell, Comal, Guadalupe, Hays, and Travis.

In the May 29, 2012, Democratic Primary for CD 35, Congressman Lloyd
Doggett ran against two Hispanic candidates: Maria Luisa Alvarado, who had
been a contender in the 2006 Democratic Primary for Texas Lieutenant
Governor, and Sylvia Romo, the elected Bexar County Tax Assessor-
Collector since 1996 and the first Latina elected countywide in Bexar County.
Congressman Doggett won the CD 35 Democratic Primary with 73.22% of
the vote; Romo received 21.21% and Alvarado received 5.56%.
Congressman Doggett won a majority of the vote in each of the six counties
within CD 35.

Of the six contested Democratic congressional primaries that took place in
South and Southwest Texas, Congressman Doggett won the highest
percentage of the vote of all the candidates, including Hispanic incumbents

who ran in Hispanic-majority congressional districts.
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6.

10.

1.

12.

Twenty-one percent of Travis County’s population is located within interim
CD 35. The Travis County portion of interim CD 35 is 65.3% Hispanic,
21.0% White, and 12.0% Black.

Among those Travis County residents who voted in the 2012 Democratic

Primary in CD 35, 93.24% voted for Congressman Doggett.

. Among the Travis County precincts that reported votes in the 2012

Democratic Primary in CD 35, support for Congressman Doggett was
uniformly high. Doggett won over 90% of the vote in 32 of the 40 Travis
County precincts that reported votes in the primary election. Among those 40
precincts, the lowest vote share Doggett received was 76.92%; the second
lowest was 87.21%.

Some of the Travis County precincts that voted overwhelmingly for
Congressman Doggett have Hispanic populations exceeding 70%. For
instance, Precinct 164 has a Hispanic population of 74.96% and voted 97.6%
for Congressman Doggett.

All of the majority-minority and plurality-minority precincts in Travis County
that reported votes in the 2012 Democratic Primary in CD 35 voted
overwhelmingly for Congressman Doggett.

In addition to winning 93.24% of the vote in Travis County, Congressman
Doggett received 54% of the vote in Bexar County, 75% in Caldwell County,
88% in Comal County, 70% in Guadalupe County, and 89%in Hays County.
In the 2012 Democratic Primary held in interim CD 16, Sylvestre Reyes, the

incumbent Hispanic candidate, was defeated by Beto O'Rourke.
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Dated:

THOMAS B. GRIFFITH
United States Circuit Judge

ROSEMARY M. COLLYER
United States District Judge

BERYL A. HOWELL
United States District Judge
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CERTIFICATE OF SERVICE

I hereby certify that on July 5, 2012, I electronically filed the foregoing with the Clerk of the
United States District Court for the District of Columbia by using the CM/ECF system.
Participants in the case who are registered CM/ECF users will be served by the CM/ECF

system.

DATED: July 5, 2012 Respectfully submitted,
PERKINS COIE LLP

By: /s/ John M. Devaney

John M. Devaney, Bar No. 375465
JDevaney@perkinscoie.com
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
Telephone: 202.654.6200
Facsimile: 202.654-6211
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