
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

 

 

JOSE MORALES, on behalf of ) 

himself and those similarly situated,  ) 

NATIONAL ASSOCIATION  ) 

FOR THE ADVANCEMENT OF ) 

COLORED PEOPLE (NAACP), as an ) CIVIL ACTION NO. 

organization; GEORGIA ) 1:08-CV-3172 JTC-WSD-SFB  

ASSOCIATION OF LATINO ) 

ELECTED OFFICIALS (GALEO), ) THREE JUDGE PANEL 

as an organization; and THE ) 

CENTER FOR PAN ASIAN ) 

COMMUNITY SERVICES (CPACS), ) 

as an organization, ) 

) 

Plaintiffs, )      

V  ) 

) 

BRIAN P. KEMP, in his official  ) 

capacity as Georgia Secretary of State, ) 

) 

Defendant.
1
 ) 

 

DEFENDANT’S SUPPLEMENTAL BRIEF AND RESPONSE 

TO COURT’S APRIL 30, 2010 SCHEDULING ORDER 

 

 COMES NOW Brian P. Kemp, Secretary of State of Georgia and 

Defendant in the above-styled action, by and through Thurbert E. Baker, 

                                                 
1
 After the December 22, 2009 resignation of Secretary Handel, Mr. Kemp 

was appointed to serve out the balance of Ms. Handel’s term and sworn into 

office on January 8, 2010.  Pursuant to Fed.R.Civ.P. 25(d)(1), Mr. Kemp 

should be substituted as the proper party Defendant.   
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Attorney General, and files this supplemental brief and response to the 

Court’s order of April 30, 2010, regarding the instant case.   

 In doing so, the Secretary will address each of the questions posed by 

the Court in its order as directed. 

1. 

 The current status of the State’s request for 

Section 5 preclearance of its citizenship 

verification program for voter registrants, which is 

the subject of this lawsuit.  This question includes 

the status of any revised procedures submitted to 

the Department of Justice (“DOJ”). 

 On August 11, 2009, the Secretary of State submitted a request for 

reconsideration of DOJ’s May 29, 2009, objection to Georgia’s voter 

registration verification process.
2
  [Doc. 88, Defendant’s Exhibit 9].  In 

connection with that request for reconsideration, and in light of some of the 

concerns raised by DOJ in its May 29, 2009, objection letter, the Secretary 

                                                 
2
 In their complaint, as amended, Plaintiffs are challenging Georgia’s 

voter registration process solely as it relates to verification of citizenship 

status.  Although DOJ is reviewing Georgia’s entire voter registration 

verification process, the scope of this Court’s review and any relief granted 

should be limited to the citizenship verification process only.     
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of State proposed some changes to the voter registration verification process.  

Id.  [See also Doc. 88, Defendant’s Exhibit 7].    

 On October 13, 2009, DOJ declined to withdraw its May 29, 2009, 

objection but submitted a series of questions to the Secretary of State 

regarding the proposed revised voter registration verification process.  A 

copy of DOJ’s October 13, 2009 letter is attached as Defendant’s Exhibit A.   

 Attorney General Baker met in Washington with Assistant Attorney 

General Thomas E. Perez and other members of the Department of Justice to 

discuss DOJ’s concerns regarding the State of Georgia’s submission.  On 

December 22, 2009, the Attorney General sent a follow-up letter to Mr. 

Perez.  A copy of Attorney General Baker’s December 22, 2009, letter is 

attached as Defendant’s Exhibit B.  On February 22, 2010, DOJ again 

declined to withdraw its objection with regard to Georgia’s voter verification 

registration verification process.  A copy of Mr. Perez’ February 22, 2010, 

letter is attached as Defendant’s Exhibit C.   

 The Secretary of State intends to file suit in the United States District 

Court for the District of Columbia in order to obtain preclearance of 

Georgia’s voter registration verification process, including verification of 

citizenship status. 
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2. 

 Do the State and DOJ remain in discussion 

regarding the State’s citizenship verification 

program?  If not, has the State filed suit or does it 

intend to file suit and seek judicial review in the 

United States District Court for the District of 

Columbia? 

 The State and DOJ have not engaged in any further discussions since 

the State received DOJ’s February 22, 2010, letter and they are not currently 

in discussions regarding the citizenship verification program.  As indicated 

in response to Question No. 1, the Secretary of State intends to file suit in 

the United States District Court for the District of Columbia in order to 

obtain preclearance of Georgia’s voter registration verification process, 

including verification of citizenship status. 

3. 

 What is the effect, if any, upon this case of 

the State’s enactment of Senate Bill 86, Act 143 

(2009) and the adoption of related administrative 

rules, which require proof of citizenship for voter 

registration? 
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 The State’s enactment of Senate Bill 86, Act 143 (2009) and the 

adoption of related administrative rules has had no impact on this case, in 

which Plaintiffs have challenged Georgia’s voter verification process as it 

relates to verification of citizenship status.  The instant case deals with the 

Secretary of State’s administrative process as it is used to verify an 

applicant’s citizenship through a comparison of voter registration application 

data and State driver’s license data.  Senate Bill 86 addresses a much 

broader requirement that all new voter registration applicants after January 

1, 2010, would be affirmatively required to show proof of U.S. citizenship 

when registering to vote.   

 While an applicant under Senate Bill 86 might satisfy the citizenship 

verification requirement through the presentation of satisfactory evidence of 

proof, such as submission of a driver’s license, the State is still required to 

implement the HAVA mandates included in the automated voter verification 

process.  Senate Bill 86 does not relieve the State of said mandates.    

The Secretary intends to implement, upon preclearance, the use of the 

administrative data verification process regardless of whether preclearance is 

separately obtained for Senate Bill 86 and its accompanying regulations, and 

the passage of S.B. 86 does not affect the underlying controversy in this 

case. While an applicant under S.B. 86 might satisfy that requirement 

Case 1:08-cv-03172-JTC-WSD-SFB     Document 102      Filed 05/10/2010     Page 5 of 12



 6 

through the presentation of a driver’s license and subsequent verification of 

citizenship status through a comparison of the registration application and 

DDS information, that is not the only way in which an applicant may show 

proof of citizenship. 

The Secretary intends to implement, upon preclearance, the use of the 

administrative data verification process regardless of whether preclearance is 

separately obtained for S.B. 86 and its accompanying regulations.  To the 

extent that is the Secretary’s intention, the passage of S.B. 86 does not affect 

the underlying controversy in this case.  

4. 

 Provide a timeline showing all upcoming 

election dates in Georgia during 2010 that an 

injunction in this case will impact. 

 The remaining scheduled election dates for 2010 are as follows: 

 July 20, 2010   General Primary/Special Election 

 August 10, 2010  Run-Off Date 

 September 21, 2010 Special Election (to fill vacancies only) 

 October 19, 2010  Run-Off Date 

 November 2, 2010  General/Non-Partisan/Special Election 

 November 30, 2010 Run-Off Date 
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5. 

 If the three judge panel enters final 

judgment and a permanent injunction in this case, 

what are the appropriate terms of such an 

injunction?  What objections does any party have 

to the proposed permanent injunction requested by 

the Plaintiffs? 

 Defendant initially submits that entry of a permanent injunction at this 

time would be improper because Defendant is still in the process of seeking 

preclearance.  Because Defendant has been unable to obtain preclearance 

from DOJ administratively, Defendant intends to seek preclearance by filing 

suit in the District Court for the District of Columbia.    

 In lieu of a permanent injunction, the Secretary of State proposes that 

the Court enter a new preliminary injunction which includes, inter alia, a 

provision that the Secretary of State send a memo to all county election 

officials advising them of the Court’s Order in this case and its effect on 

their processing of voter applications, including verification of citizenship. 

 Should the Court, however, decline either to continue the current 

preliminary injunction or to issue a new preliminary injunction, then 

Defendant submits that any permanent injunction should be limited to the 
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citizenship verification process and prohibiting the Secretary of State from 

administering the administrative citizenship verification process unless and 

until Section 5 preclearance is obtained.   

 In relation to the Plaintiffs’ Proposed Final Order, Defendant objects 

to that portion of the Order in which Plaintiffs seek to have the Court “direct 

county registrars” to take certain actions.  See Plaintiffs’ Proposed Final 

Judgment and Order, ¶¶ IV e. and f.  [Doc. 89].  Plaintiffs did not name any 

county election official as a defendant in this action and therefore, the Court 

has no jurisdiction to order any county election official to take any action.  

The Secretary of State does not have any legal authority to direct any county 

election official to take any specific action.  See O.C.G.A. § 21-2-50.  

6. 

 If the three judge panel denies both parties’ 

Motions for Summary Judgment, should the 

existing preliminary injunction remain in effect?  If 

not, how should the three judge panel modify the 

preliminary injunction? 

 In the event that the Court concludes that the present injunction 

should be modified, Defendant submits that the enclosed Order, which 

provides for a preliminary injunction, should be entered pending the final 
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disposition of Defendant’s lawsuit in the United States District Court of the 

District of Columbia.     

7. 

 Plaintiffs also raise claims under Section 8 

of the National Voter Registration Act and Section 

303 of the Help America Vote Act, which are 

outside the jurisdiction of the three judge panel.  

Should the Court resolve these claims prior to 

resolution of the Section 5 claim that is before the 

three judge panel? 

 Defendant submits that Plaintiffs’ claims under Section 8 of the 

National Voter Registration Act and Section 303 of the Help America Vote 

Act are not ripe and should be dismissed without prejudice.  In their 

proposed Final Judgment and Order, Plaintiffs indicated that they agreed that 

these claims should be dismissed without prejudice.  [Doc. 89].     

CONCLUSION 

 For the reasons set forth above, and in its previous briefs, Defendant 

respectfully submits that the Court should continue the preliminary 

injunction under the terms set forth in Defendant’s proposed Order, which 

is being submitted with Defendant’s Supplemental Brief.      
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  Respectfully submitted, 

THURBERT E. BAKER     033887 

Attorney General             

 

DENNIS R. DUNN             234098 

Deputy Attorney General 

 

STEFAN RITTER               606950 

Senior Assistant Attorney General 

 

        /s/Julia B. Anderson___________ 

JULIA B. ANDERSON      017560 

Senior Assistant Attorney General 

Attorneys for Defendant 

 

40 Capitol Square, S.W. 

Atlanta, Georgia  30334-1300 

(404) 463-3630 

FAX (404) 657-9932  

janderson@law.ga.gov 
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CERTIFICATE OF SERVICE 

 

I HEREBY CERTIFY that I have this day electronically filed the within and 

foregoing DEFENDANT’S SUPPLEMENTAL BRIEF AND RESPONSE TO 

THE COURT’S APRIL 30, 2010 SCHEDULING ORDER, with the Clerk of 

Court using the CM/ECF system, which will send notification of such filing to all 

parties to this matter via electronic notification or otherwise:  

Nina Perales 

Mexican American Legal Defense and 

Educational Fund 

Suite 300 

110 Broadway 

San Antonio, TX  78205 

34 Peachtree St. NW, Suite # 2500 

Atlanta, GA 30303 

nperales@MALDEF.org 

 

Laughlin McDonald 

Meredith Bell-Platts 

ACLU VOTING RIGHTS PROJECT 

230 Peachtree Street, NW 

Suite 1440 

Atlanta, GA 30303 

lmcdonald@aclu.org   

mbell@aclu.org 

 

Brian Spears 

Law Office of Brian Spears 

1126 Ponce de Leon Ave., NE 

Atlanta, GA 30306 

bspears@mindspring.com 
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Jon Greenbaum 

Robert A. Kengle 

Mark A. Posner 

Lawyers’ Committee for Civil Rights Under Law 

1401 New York Avenue, NW 

Suite 400 

Washington DC 20005 

jgreenbaum@lawyerscommittee.org 

bkengle@lawyerscommittee.org 

mposner@lawyerscommittee.org 

 

Jason S. Pielemeier 

Young K. Lee 

919 Third Avenue 

New York, NY  10022 

pielemeier@debevoise.com 

yklee@debevoise.com 

 

 

 

This 10th day of May 2010. 

 

 

/s/ Julia B. Anderson 

JULIA B. ANDERSON 

Senior Assistant Attorney General 
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