IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOSE MORALES,
on behalf of himself
and those similarly situated,

Plaintiff,

KAREN HANDEL,
in her official capacity as
Georgia Secretary of State,

Three-judge court (JTC, WSD, SFB)

)
)
)
)
)
g
V. ) Civil Action No. 1:08-CV-3172-JTC
)
)
)
)
)
Defendant. )

)

ORDER

The Court having considered the record in this case, and all of the arguments
and evidence presented by the parties, hereby concludes as follows.

Plaintiff has brought this case challenging the failure of the Defendant to
seek and receive preclearance under Section 5 of the Voting Rights Act, 42 U.S.C.
1973c (“Section 5"), as amended by Pub. L. 109-246, 120 Stat. 577 (2006), prior to
implementation of an automated voter verification process, implemented as part of
Defendant’s efforts to comply with the Help America Vote Act of 2002
(“HAVA”), 42 U.S.C. 15301 et seq.

There are only three issues to be decided in this Section 5 enforcement



action, namely, “whether § 5 covers a contested change, whether § 5's approval
requirements were satisfied, and if the requirements were not satisfied, what
temporary remedy, if any, is appropriate™ unless and until the change receives the
needed preclearance under Section 5. Lopez v. Monterey County, 519 U.S. 6,
23-24 (1996).

This automated voter verification process is a change affecting voting that is
covered by the preclearance requirements of Section 5. Young v. Fordice, 520
U.S. 273 (1997). Defendant has implemented this automated voter verification
process without first obtaining preclearance under Section 5 from the United States
District Court for the District of Columbia or the Attorney General of the United
States.

Defendant now has submitted to the Attorney General this automated voter
verification process for review under Section 5, and that submission remains
pending.

Because Defendant is currently implementing an unprecleared voting change
covered by Section 5, and because there is an imminent federal general election
occurring on November 4, 2008, temporary injunctive relief is required under
Section 5, to remain in effect unless and until preclearance is obtained by the

Defendant. Accordingly, the Court will grant the Plaintiff’s request for a
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preliminary injunction under Section 5, to the extent set forth below.

Defendant, and all persons acting in concert with Defendant are hereby
ENJOINED to take the following steps that shall remain in effect as a temporary
remedy for the lack of preclearance, unless and until preclearance is obtained under
Section 5:

1) Consistent with state and federal law, ensure that voters who have been
flagged as potentially ineligible by the state’s unprecleared automated voter
verification procedures, and who remain in that status at the time of voting, shall
have the opportunity to vote during early voting, absentee voting and election day
voting for the November election at least by existing paper ballot procedures
established under state law, namely a provisional ballot procedure or challenged
ballot procedure. Defendant has advised that these voters have been entered into
the state’s voter registration database, will be entered onto the state’s electronic
poll books and will have their flagged status noted, both in the voter registration
database that used during early and absentee voting, and in the electronic poll
books used in polling place on election day. Timely notice shall be provided to
voters who vote by provisional/challenged ballots of precisely what steps they
must take to provide any needed proof of eligibility, and when these steps must be

taken, to have their provisional/challenged ballots counted under state law.
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Consistent with state and federal law, these paper ballots shall be set aside and
considered after the election under existing state law procedures for evaluating and
counting provisional/challenged ballots. This shall require the issuance of uniform
guidance to all counties explaining the operation of existing provisional/challenged
balloting requirements of state and federal law in this regard;

2) Consistent with federal law, ensure that no voter is permanently deleted
from the voter registration list, and no voter registration application is permanently
denied, based upon information flowing from the unprecleared automated voter
verification process, unless the voter now admits to election officials his/her
present ineligibility. This will ensure that voter information will remain on the
voter registration list to be checked against provisional/challenged ballots cast by
voters in the November election;

3) Notify, in a uniform manner, every voter whose voter registration
presently remains flagged as potentially ineligible under the unprecleared
automated verification procedures, that they can vote in the November election,
and notify every such voter of precisely what information has raised a question
regarding the voter’s eligibility (e.g., the Department of Driver Services (DDS)
driver license records indicate the voter is not a citizen), and precisely what the

voter can do to remedy that situation (e.g., delivering a document demonstrating
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proof of citizenship to a county voter registration office in person or by facsimile,
bringing a copy of such document to the polls with them for inclusion in a
provisional/challenged ballot, or bringing a copy of such document to a registration
office on election day or within a certain specified number of days after election
day);

4) Consult with the Department of Justice to determine whether there are any
additional actions that can be taken prior to the November election to ensure that
persons who are actually eligible to vote, but whom the state’s unprecleared voter
verification procedures have wrongly flagged as potentially ineligible, are allowed
to vote a regular ballot in the November election.

This temporary injunction meets the State’s compelling interest of
complying with Section 5's mandate in ensuring that no eligible voter be denied the
right to vote for failure to comply with an unprecleared voting practice.
Furthermore, this temporary remedy addresses the State’s compelling interest in
complying with HAVA, in ensuring that no ineligible voter casts a ballot that
cannot be later adjudged ineligible, since there will be an opportunity for voters to
provide additional information as to their eligibility before election day, on
election day or after the election, as well as an opportunity for election officials to

review this information and make a reasoned determination on
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provisional/challenged ballots after the election. It ensures that no eligible voter is
denied the right to cast a vote that can be counted later, and that no ineligible voter
is allowed to cast a ballot that cannot be discounted later. Such a remedy will
avoid irreparable harm to the interests of both voter access and voter integrity, and
avoid irreparable harm to voters and the State. This is “a remedy that in all the
circumstances of the case implements the mandate of 8 5 in the most equitable and
practicable manner and with least offense to its provisions,” as well as with the
least offense to the requirements of HAVA. Clark v. Roemer, 500 U.S. 646, 660

(1991).

So ORDERED,

United States Circuit Judge

United States District Judge

United States District Judge
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| hereby certify that on October 21, 2008, | caused the foregoing document
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following counsel of record for all parties:

Elise Sandra Shore

MALDEF

34 Peachtree Street, N.W., Suite 2500
Atlanta, GA 30303
eshore@maldef.org

George Brian Spears

Law Office of Brian Spears
1126 Ponce de Leon Avenue
Atlanta, GA 30306
Bspears@mindspring.com

Moffatt Laughlin McDonald
Neil T. Bradley

Meredith Bell-Platts
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Foundation
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Jon M. Greenbaum

Robert A. Kengle

Lawyers' Committee for Civil Rights
Under Law

1401 New York Avenue, Suite 400
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Dennis Robert Dunn

Julia B. Anderson

Stefan Ernst Ritter

Office of State Attorney General
40 Capitol Square, S.W.
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ddunn@law.ga.gov
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/s/ H. Christopher Coates

H. CHRISTOPHER COATES
christopher.coates@usdoj.gov
(Georgia Bar No. 17860)




