IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOSE MORALES, on behalf of himself
And those similarly situated,

)
)
)
Plaintiff, ) CIVIL ACTION
) NO. 1:08-CV-3172 JTC
V. ) (Three-Judge Court)
)
KAREN HANDEL, in her official )
capacity as Georgia Secretary of State, )
)
)

Defendant.

DEFENDANT’S
PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

COMES NOW Karen Handel, Secretary of State, Defendant in the above-
styled action, by and through Counsel Thurbert E. Baker, Attorney General for the
State of Georgia, and submits the following proposed findings of fact and

conclusions of law pursuant to this Court’s order of October 16, 2008.

A.  PROPOSED FINDINGS OF FACT

Georgia Voter Registration General Information

1.
The State of Georgia, as of October 19, 2008, has 5,736,678 registered

voters. From January 1, 2008 to September 30, 2008, local registrars entered



information from 406,379 new Georgia voter registration applications into the
statewide voter registration system. Between October 1, 2008 and October 19,
2008, local registrars have entered information from 124,678 new voter
registration applications. Voting has already begun for the upcoming November 4,
2008 General Election. As of October 19, 2008, 594,890 people have already early
voted in-person across the State, and county election officials have received 96,617
returned mail-in ballots. Tailor Decl., Para. 8.

Plaintiff Morales

2.
Plaintiff Jose Julian Morales is a naturalized U.S. citizen who is registered
and eligible to vote in Cherokee County, Georgia, in the upcoming November 4,
2008 general election. Jose Morales Declaration, Para. 15; Janet Munda
Declaration, Paras. 7, 10, and 11.
3.
Mr. Morales became a naturalized U.S. citizen on November 7, 2007.
Morales Decl., Para. 2; Munda Decl., Para. 8.
4.
Mr. Morales completed his application to register to vote on September 9,

2008, and it was provided to the Cherokee County voter registrar. Morales Decl.,

Para. 9; Munda Decl., Para. 7.



5.

Upon receipt of his application, the Cherokee County voter registrar’s office
entered Mr. Morales name and identifying information, including his driver’s
license number and the last four digits of his social security number, into the
Georgia statewide voter registration database. Munda Decl., Para. 7.

6.

After a computer data verification process was conducted through the
statewide voter registration database, information was available for review by the
Cherokee registrar and indicated that Mr. Morales was not a U.S. citizen. Munda
Decl., Para. 7.

7.

On September 19, 2008, Janet Munda, the Director of Elections and Voter
Registration for Cherokee County, mailed a letter to Mr. Morales indicating that a
data comparison of his voter registration application with records of the Georgia
Department of Driver Services (DDS) resulted in a notification to the registrar that
Mr. Morales was not a U.S. citizen. Mr. Morales was asked to provide proof of his
citizenship and notified that if he did not a hearing would be held at which he
would be required to do so. Morales Decl., Para. 10; Munda Decl., Para. 7 and

Exhibit 1-B thereto.



8.

On September 26, 2008, Ms. Munda sent Mr. Morales a second letter
indicating again that the registrar’s office had been notified that he might not be
qualified to vote and that a hearing had been set to address this question for
Wednesday, October 15 before the Cherokee County Board of Elections and
Registration. Morales Decl. Para. 12; Munda Decl., Para. 9 and Exhibit 1-C
thereto. Mr. Morales was also informed that if this information was incorrect, he
should contact the registrar’s office prior to the date of the hearing. Exh. 1-C.

9.

Two copies of September 26 letter were sent to Mr. Morales, one by
certified U.S. mail and one by regular first-class U.S. mail. Morales Decl., Para.
12, 17; Munda Decl., Para. 9.

10.

On that same date, September 26, Mr. Morales came to the office and
showed a staff member both his passport and his Certificate of Naturalization, and
thereby established his U.S. citizenship and eligibility to vote with the Cherokee

County registrar. Morales Decl., Para. 13, 14; Munda Decl., Para. 8.



11.

On September 27, 2008, Mr. Morales’ voter registration information,
including the fact that he is a U.S. citizen, was updated by the Cherokee County
registrar in the statewide voter registration database. Munda Decl., Para. 8.

12.

On October 10, 2008, the Cherokee County registrar sent Mr. Morales a
notice that the October 15 hearing referred to in the previous September 26
correspondence had been cancelled and that he was eligible to vote. Munda Decl.,
Para. 10 and Exhibit 1-D thereto.

Georgia’s HAV A Verification Process

13.

On March 27, 2007, the Secretary of State of Georgia entered into an
agreement with the DDS to verify voter registration information pursuant to the
requirements of Help America Vote Act of 2002. Defendant’s Exhibit No. 4
(Exhibit A-1 to October 14 Section 5 Voting Rights Submission).

14.

The Secretary of State and the DDS have agreed that the following fields of
information provided at the time of a voter’s registration will be verified by the
DDS: driver’s license number, last name, first name, date of birth, last four digits

of applicant’s social security number and whether the applicant is a U.S. citizen.



Tailor Decl., Para. 10 and 11; Exh. 2-B thereto; Def. Exh. 4 (Exh. A-2 to State’s
Section 5 submission).
15.

The Georgia Department of Driver Services has entered into an agreement
with the U.S. Social Security Administration (SSA) to verify voter registration
information pursuant to the requirements of HAVA. Def. Exh. 4 (Submission Exh.
A-4); Tailor Decl., Exh. 2-B, 2-D.

16.

The SSA has agreed to verify the following fields of information provided at
the time of a voter’s registration: name (including first and any family forename or
surname), date of birth, the last four digits of an applicant’s social security number
and whether the individual identified is shown as “deceased” on SSA records. Def.
Exh. 4 (Submission Exh. A-4).

17.

When a person applies to register to vote, the information provided by that

individual is electronically entered into the Georgia statewide voter registration

database. Munda Decl., Para. 5; Tailor Decl., Para. 6, 7.



18.

Each week night that new voter registration information is electronically
transmitted to the DDS to conduct the HAVA verification process described above.
Munda Decl., Para. 5; Tailor Decl., Exh. 2-B thereto.

19.

The DDS also electronically transmits the new voter registration information
electronically to the SSA for the HAVA verification process described above.
Tailor Decl., Para. 14 and Exhs. 2-B and 2-D thereto.

20.

The following business day, a voter registrar may access the results of this
data verification process by either looking at an individual applicant’s record on a
computer screen or by running a compilation report that is designated the
“SSVRZ791” report. Munda Decl., Para. 5; Tailor Decl., Para. 12 and Exh. 2-B.

21.

If the data verification process results in an applicant’s U.S. citizenship not
being verified, that data is available to be seen by a voter registrar either by
viewing the applicant’s voter maintenance file on a computer screen, where there
will be an “N” or “NON CITIZEN” displayed on the screen in flashing red letters.

Munda Decl., Para 6; Tailor Decl., Para. 11 and Exh. 2-B thereto.



22.

If a registrar receives such information that an applicant’s U.S. citizenship
status has not been verified, the Secretary of State has suggested to local voter
registrars that the registrar should then follow the procedure defined under the
Georgia Election Code, O.C.G.A. §§ 21-2-226 and 21-2-228 for challenging the
eligibility of an individual to vote. Tailor Decl., Para. 11 and Exh. 2-B thereto.

23.

On October 8, 2008, the U.S. Department of Justice requested the State of
Georgia submit for review pursuant to Section 5 of the Voting Rights Act the data
verification and eligibility process used by the State to comply with HAVA and to
verify registration data provided, including citizenship data. Def. Exh. 3.

24.

On October 14, 2008, the Attorney General on behalf of the Secretary of
State submitted for preclearance the data verification and eligibility process used
by the State to comply with HAV A and to verify registration data provided,

including citizenship data. Def. Exh. 4.



B. PROPOSED CONCLUSIONS OF LAW

Standards for Issuing a Preliminary Injunction

1.

To obtain a preliminary injunction, a movant must demonstrate (1) a
substantial likelihood that he will ultimately prevail on the merits; (2) that he will
suffer irreparable injury unless the injunction issues; (3) that the threatened injury
to the movant outweighs whatever damage the proposed injunction may cause the
opposing party; and (4) that the injunction, if issued, would not be adverse to the
public interest. Bellsouth Telecomms., Inc. v. MCIMetro Access Transmission
Servs., LLC, 425 F.3d 964, 968 (1 1" Cir. 2005); Braswell v. Board of Regents, 369
F. Supp. 2d 1362, 1366 (N.D. Ga. 2005) (Thrash, J.) (Emphasis added).

2.

“A preliminary injunction is an extraordinary and drastic remedy not to be
granted unless the movant clearly establishes the burden of persuasion as to the
four requisites.” Alabama v. United States Army Corps of Eng'rs, 424 F.3d 1117,
1136 (11th Cir. 2005) (quoting All Care Nursing Serv., Inc. v. Bethesda Mem'l
Hosp., Inc., 887 F.2d 1535, 1537 (11th Cir. 1989). See also SME Racks Inc. v.
Sistemas Mecanicos Para, Electronica, S.A., 243 Fed. Appx. 502, 504 (11th Cir.

2007) (quoting Siegel v. LePore, 234 F.3d 1163, 1176 (11th Cir. 2000)).



3.

The Supreme Court has held that Rule 65(b) does not put the burden on the
Defendant as the non-moving party to come forward and present a case against the
preliminary injunction. Alabama v. United States Army Corps of Eng'rs, 424 F.3d
at 1136, quoting Granny Goose Foods, Inc. v. Bhd. of Teamsters & Auto Truck
Drivers Local No. 70,415 U.S. 423, 442 (1974).

Georgia LLaw and Citizenship

4.

Under both the Georgia Constitution and provisions within the Georgia
Election Code, a person must be a citizen of the United States in order to register
and vote in Georgia. GA. CONST. Art. II, Sec. I, Para. II; O.C.G.A.

§§ 21-2-216(a)(2), 21-2-220(b).
5.

Under Georgia law, only residents of the State of Georgia may obtain either
a driver’s license or an identification card from the DDS. O.C.G.A. §§ 40-5-20(a),
§ 40-5-100(a). A “resident” of Georgia is defined under the State’s motor vehicle
code as either a United States citizen or an alien with legal authorization from the

U.S. government for his or her residency. O.C.G.A. § 40-5-1(15).

10



Federal Law in the Area of Voter Registration

6.

The “Help America Vote Act of 20027, 42 U.S.C. § 15301 through 15544,
otherwise known as HAV A, mandates that a state’s chief election official, who is
the Secretary of State in Georgia, maintain a statewide computerized voter
registration list. 42 U.S.C. § 15483; O.C.G.A. §§ 21-2-50, 21-2-210.

7.

The National Voter Registration Act also provides:

A State shall complete, not later than 90 days prior to the
date of a primary or general election for Federal office,
any program the purpose of which is to systematically

remove the names of ineligible voters from the official
lists of eligible voters.

42 U.S.C. § 1973gg-6(c)(2)(A).
8.

The NVRA permits certain types of systemic list maintenance during this
same 90 day period, including removing deceased voters, felons, and changes
made at the request of the voter him or herself. 42 U.S.C. § 1973gg-6(c)(2)(B).

9.
Voter registrars may take actions to correct registration records within the 90

day period. 42 U.S.C. § 1973gg-6(c)(2)(B).

11



10.

When a person registers to vote by mail, HAV A specifically provides that an
applicant must answer, “Are you a citizen of the United States of America?” 42
U.S.C. § 15483(b)(4)(A)().

11.

If an applicant answers “no” to the citizenship question required under
HAVA, then the registration form should not be completed or submitted for
registration purposes. 42 U.S.C. § 15483(b)(4)(A)(i1).

12.

If an applicant does not answer the HAVA citizenship question, a voter
registrar must notify the applicant and give him or her an opportunity to complete
the form prior to the next Federal election, commensurate with any time limits for
registration under state law. 42 U.S.C. § 15483(b)(4)(B).

13.

HAVA prohibits a state from accepting for registration an application unless

certain verifiable information is provided, if possible. 42 U.S.C. § 15483(a)(5).
14.
A voter registration applicant who has a current and valid driver’s license

may provide his or her driver’s license number upon registering to vote. 42 U.S.C.

§ 15483(a)(5)(A)(@)(D).

12



15.

A voter registration applicant may alternatively provide the last four digits of

his or her social security number. 42 U.S.C. § 15483(a)(5)(A)(1)(II).
16.

If an applicant has neither a current and valid driver’s license nor a social
security number, a state must assign that applicant a unique voter registration
number for identity purposes. 42 U.S.C. § 15483(a)(5)(A)(i1).

17.

HAVA provides that a state may “determine whether the information
provided by an individual is sufficient to meet the requirements of this
subparagraph [of HAVA], in accordance with State law.” 42 U.S.C.

§ 15483(a)(5)(A)(iii).
18.

Once a state has collected either a driver’s license number or the last four
digits of a social security number, HAV A requires:

The chief State election official and the official
responsible for the State motor vehicle authority shall
enter into an agreement to match information in the
database of the statewide voter registration system with
information in the database of the motor vehicle authority
to the extent required to enable each such official to
verify the accuracy of the information provided on

applications for voter registration.

42 U.S.C. § 15483(a)(5)(B)(1).

13



19.
HAVA also requires that:
The official responsible for the State motor vehicle
authority shall enter into an agreement with the
Commission of Social Security under section 205(r)(8) of
the Social Security Act.
42 U.S.C. § 15483(a)(5)(B)(ii).
20.

The SSA may then verify the accuracy of information provided by a state’s
motor vehicle authority “with respect to applications for voter registration, for
whom the last 4 digits of a social security number are provided instead of a driver’s
license number.” 42 U.S.C. § 15483(a)(5)(C) (amending the Social Security Act,
42 U.S.C. § 405(r)(8)(C)).

21
The Eleventh Circuit has recognized that:
HAVA represents Congress’s attempt to strike a balance
between promoting voter access to ballots on the one
hand and preventing voter impersonation fraud on the
other.
Florida State Conference of the N.A.A.C.P. et al. v. Browning et al., 522 F.3d
1153, 1168 (11" Cir. 2008). In interpreting HAVA, “It is appropriate now to look

through a wider lens, lest we miss the forest of Congress’s intent for the trees of

HAVA'’s clumsy subsections and clauses.” Id. at 1171.

14



Section 5 of the Voting Rights Act of 1965

22.
The State of Georgia is a covered jurisdiction under Section 5 of the Voting
Rights Act of 1965, 42 U.S.C. § 1973c. See 28 C.F.R. app. § 51.
23.
Section 5 requires that before a covered jurisdiction’s
new voting “standard, practice, or procedure” goes into
effect, it must be precleared by either the Attorney
General of the United States or a federal court to ensure
that the change “does not have the purpose and will not
have the effect of denying or abridging the right to vote
on account of race or color.”
Georgia v. Ashcroft, 539 U.S. 465, 466 (2003); See also 42 USC 1973c; 28 C.F.R.
§ 51.1.
24.
The preclearance requirement of Section 5 applies to changes enacted by a
state or local government, not changes implemented by the federal government. 42
U.S.C. § 1973c; Abrams v. Johnson, 521 U.S. 74, 95-96 (1997); 28 C.F.R.
§ 51.18(a, c).

Georgia Election Law

25.
Georgia law, in conjunction with portions of both HAV A and a National

Voter Registration Act of 1993 (NVRA), provides that individuals may register to

15



vote by use of a mail-in voter registration application which must be accepted by
the state. O.C.G.A. § 21-2-220; 42 U.S.C. § 15483(b); 42 U.S.C. § 1973gg-4.
26.

Georgia law provides that a county board of registrars has the right and duty

to examine the qualifications of any elector in the county. O.C.G.A. § 21-2-228.
27.

The Georgia Election Code provides that a board of registrars may hold a
hearing, upon three days written notice, to examine the qualification or
disqualification of applicants or electors and may require the production of
documents and subpoena witnesses. O.C.G.A. § 21-2-228.

28.

If a board of registration determines that an individual is not qualified to
register or remain registered to vote, the individual is provided written notice of
that decision and may appeal that decision to a superior court of the State of
Georgia. O.C.G.A. § 21-2-228(e, f).

29.

In Georgia, with the use of direct recording electronic (DRE) voting
equipment, once an individual has voted, that person’s vote cannot be challenged.
See O.C.G.A. § 21-2-230(a) (“[C]hallenges to persons voting by absentee ballot in

person . . . whose vote is cast on a DRE unit must be made prior to such person’s

16



voting.”); O.C.G.A. § 21-2-230(1) (Authorizing use of paper ballots for voting
purposes when an elector’s qualifications are challenged on election day and
cannot be resolved prior to the close of the polls).

Why a Preliminary Injunction Should Not Issue

30.

Plaintiff has not demonstrated a substantial likelihood of success on his
Section 5 claims. The data verification process challenged under Section 5 is
required by federal law and, to that extent, it is not subject to the preclearance
requirements of Section 5 of the Voting Rights Act. 42 U.S.C. § 1973c; Abrams v.
Johnson, 521 U.S. 74, 95-96 (1997); 28 C.F.R. § 51.18(a, ¢). The policy decisions
regarding the application of this statute, including the inquiry into citizenship and
the verification of voter registration data, has been made by federal law under
Section 303(a) of HAVA.

31.

Plaintiff has not demonstrated a substantial likelihood of success on his
NVRA claim. The process in question does not amount to a systematic removal of
voter’s names from the registration list. It is, instead, an appropriate exercise of
responsibility by a voter registrar to address a question that arises during a period
of time when there may be vast numbers of voter registration applications being

submitted to a registrar, some of which may be fraudulent or suspect. To hold

17



otherwise would mean that a voter registrar is prohibited from making inquiry into
the qualifications of an individual voter within 90 days of a federal election where
the basis of that inquiry arises from the data verification process created under
HAVA. Given the legislative purposes of HAVA to assure that only qualified
voters are permitted to register and vote, such a conclusion would undercut that
legislative purpose and undermine the reliability of the State’s electoral system.
See Browning, 522 F.3d at 1168.

32.

Plaintiff has failed to demonstrate that he will be irreparably injured without
the issuance of a preliminary injunction. It is undisputed that Plaintiff Morales
will be permitted to vote in the November 4, 2008 election; therefore, he cannot
show any irreparable injury. The Plaintiff is, in fact, a registered voter on the
voter’s list in Cherokee County, Georgia. The Plaintiff is now currently eligible to
vote and will not be prevented from voting by any of the activities challenged in
this action. He is not required to undertake any additional actions in order to cast
his ballot. Because of that, Plaintiff can demonstrate no on-going harm justifying
the issuance of an injunction.

33.
“A State indisputably has a compelling interest in preserving the integrity of

its election process.” Purcell v. Gonzalez, 549 U.S. 1, 5 (quoting Eu v. San

18



Francisco Democratic Central Comm., 489 U.S. 214, 231 (1989)). Confidence in
the integrity of the electoral process is essential to the process because voter fraud
drives honest citizens out of the democratic process and breeds distrust of our
government. 549 U.S. at 5. Countering the state’s compelling interesting in
preventing voter fraud is the Plaintiff’s strong interest in exercising his
“fundamental political right” to vote. Id.

34.

The Supreme Court has long recognized when considering whether to award
or deny temporary relief, it must consider the proximity of the election. Reynolds
v. Sims, 377 U.S. 533, 585 (1964). In this case, the election is less than two weeks
from the date of the scheduled hearing in this case. In Reynolds, the Court held:

In awarding or withholding immediate relief, a court is
entitled to and should consider the proximity of a
forthcoming election and the mechanics and complexities
of state election laws, and should act and rely upon
general equitable principles. With respect to the timing of
relief, a court can reasonably endeavor to avoid a
disruption of the election process which might result
from requiring precipitate changes that could make

unreasonable or embarrassing demands on a State in
adjusting to the requirements of the court's decree.

Id. at 585.
35.
More recently, in Gonzalez, 549 U.S. 1, the Supreme Court vacated an order

of the Ninth Circuit Court of Appeals enjoining the State of Arizona from
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enforcing its state law which required voters to provide proof of citizenship when
they registered to vote. In vacating the Ninth Circuit’s injunction, the Court held:
“Given the imminence of the election and the inadequate time to resolve the factual
disputes, our action today shall of necessity allow the election to proceed without
an injunction suspending the voter identification rules.” Gonzalez, 549 U.S. at 8.
Indeed, “[c]ourt orders affecting elections, especially conflicting orders, can
themselves result in voter confusion and consequent incentive to remain away from
the polls. As an election draws closer, that risk will increase.” Id. at 6.

36.

To grant the Plaintiff’s requested injunction would effectively permit
potentially unqualified and ineligible individuals to vote in a manner which would
make their vote untraceable and unchallengeable. To permit that to occur would
also cause substantial harm to the public interest in maintaining confidence in an
election and its results.

37.

Because the Plaintiff cannot carry his burden of proof on all four of the

required elements necessary for the issuance of a preliminary injunction, that

request is denied.
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Respectfully submitted,
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I HEREBY CERTIFY that I have this day electronically filed the within and

foregoing PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF
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notification of such filing to all parties to this matter via electronic notification or
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Meredith Bell-Platts

ACLU VOTING RIGHTS PROJECT
230 Peachtree Street, NW
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Brian Spears
Law Office of Brian Spears
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This 20th day of October, 2008.

/s/ Dennis R. Dunn
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