IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOSE MORALES, on behalf of
himself and those similarly situated,

Plaintiff,
v CIVIL CASE NO.
' 1:08-CV-3172
KAREN HANDEL, in her official
capacity as Georgia Secretary of

State,

Defendant.

ORDER

Plaintiff filed this action pursuant to Section 5 of the Voting Rights Act
of 1965 (“Section 5”) and the National Voter Registration Act of 1993
(“NVRA”). On October 10, 2008, the Court granted an immediate hearing and
determined that Plaintiff’s claims “are not wholly insubstantial or obviously
frivolous.” (Order, Oct. 10, 2008.) Accordingly, the Court granted Plaintiff’s
request for a three judge court.

The Court now addresses Plaintiff’'s motion for an emergency temporary
restraining order [# 2]. For the following reasons, the Court DENIES

Plaintiff’s motion.



I. BACKGROUND'

A. Plaintiff and the Factual Basis for His Claim

Plaintiff Jose Morales resides in Cherokee County, Georgia and became
a naturalized United States citizen in November 2007. (Compl. 9 6, 49, 50.)
In 2006, Prior to becoming a U.S. citizen, Plaintiff obtained his Georgia
driver’s license. (Compl. § 51.) Plaintiff, who is a registered student at
Kennesaw State University, filled out a voter registration application on
campus in September 2008. (Compl. 9 51, 52.)

Defendant Karen Handel is the duly elected Secretary of State of
Georgia. (Compl. § 7.) In 2002, Congress passed the Help America to Vote
Act of 2002 (“HAVA”), which requires Defendant to maintain a statewide
database of registered voters. The Georgia Election Code provides that the
Secretary of State is responsible for coordinating the obligations of the State
under HAVA. O.C.G.A. § 21-2-50. Since one of the two principle purposes of
HAVA is to prevent voter fraud, the Act requires that Defendant create a
system to verify the information on the voter registration applications by
matching the registration information against the State’s Department of

Driver Services (“DDS”) database and the Social Security Administration

! The following facts are taken from the Plaintiff's Complaint and the Parties’
representations at the October 10 hearing.
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(“SSA”) database. See 42 U.S.C. § 15483; Fla. State Conf. of the NAACP v.

Browning, 522 F.3d 1153, 1168 (11th Cir. 2008). When Plaintiff’s voter
registration information was matched with the information in the DDS and
SSA databases, the matching indicated he was not a citizen because Plaintiff
became a citizen after he obtained his driver’s license. In August 2008,
Defendant began submitting the results of the database matching to each
county registrar because under the Georgia Election Code, it is the duty of the
county board of registrars, not the Secretary of State, “to determine the
eligibility of each person applying to register to vote in such county.”

0.C.G.A. § 21-2-226.

On September 26, 2008, Plaintiff received a letter from the Cherokee
County Elections and Registration (“County Registrar”) office. In accordance
with the procedures specified in the Georgia Election Code, the letter
required that Plaintiff provide verification of his citizenship. (Compl. 9 53-
55.) Even though Plaintiff provided a clerk in the County Registrar’s office a
copy of his passport verifying his citizenship, Plaintiff received another letter
from the County Registrar indicating that he would be removed from the list
of registered voters if he did not appear for a hearing on October 15, 2008 or
contact the County Registrar’s office before that date verifying his citizenship.

(Compl. 99 56-62.) On October 9, 2008, Plaintiff filed this lawsuit seeking a



temporary restraining order (“I'RO”) and preliminary injunction against
Defendant to prevent any further verification of citizenship via the statewide

databases.

B. Legal Background

Plaintiff’s claim for a TRO is based upon Section 5 of the Voting Rights
Act of 1965. Section 5 prohibits certain states with a specified history of
voting discrimination from enacting or administering a change in voting
practice or procedure without first receiving “preclearance” from the United
States Department of Justice or the United States District Court for the
District of Columbia. 42 U.S.C. § 1973c. The State of Georgia is subject to
the requirements of Section 5. See id.; 28 C.F.R. app. § 51. Preclearance is
necessary to ensure that a voting change “does not have the purpose and will
not have the effect of denying or abridging the right to vote on account of race
or color.” 42 U.S.C. § 1973c.

Congress enacted HAVA following the 2000 presidential election in an
attempt to reform the administration of federal elections. HAVA requires
that Defendant Handel match information in the statewide voter registration
database with information from the Georgia DDS and the SSA databases “to
the extent necessary to enable each such official to verify the accuracy of the

information provided on applications for voter registration.” 42 U.S.C. §



15483(a)(5)(B)(i). Beyond verifying the accuracy of the information provided
on registration applications, HAVA does not specify how states should utilize

the results of this database matching. See Fla. State Conf. of the NAACP,

522 F.3d at 1174 n. 21.

In accordance with the requirements of HAVA, Defendant entered an
agreement establishing database matching between the voter registration
database and the DDS database. This database matching results in lists
flagging individuals in the registration database that were marked as non-
citizens in the DDS database (“flagged lists”). (Compl. 9 33.) Defendant then
forwards the flagged lists to county registrars. (Compl. § 34.) Defendant has
also sent county registrars memoranda advising them of the procedures
required by the Georgia Election Code when they receive information that an
applicant is not a qualified voter. (Id.) Specifically, Defendant’s September
24, 2008 memorandum to local registrars stated that, if the DDS database
flagged a registrant as a non-citizen, the registrars should not allow the
individual to cast a regular ballot without first confirming citizenship.
(Compl. 9§ 38.)

Even though HAVA mandates database matching and the subsequent
verification procedures in the Georgia Election Code have been precleared,

Plaintiff claims that the matching of the DDS and SSA databases to create



the flagged lists and Defendant’s distribution of the flagged lists with
Instructions to county registrars constitute changes in voting practice under
Section 5. If so, they are illegal until have been precleared in accordance with
Section 5. 42 U.S.C. § 1973c. Defendant acknowledges that the process of
sharing the matching results has not been precleared.?

Thus, the issue before this Court is not whether Defendant’s policies
and procedures with respect to non-citizen database matching are
appropriate or even necessary; instead, the issue is whether Defendant’s
implementation of HAVA, a federally mandated program, amounted to a
change in voting practice or procedure requiring Defendant to seek
preclearance under Section 5 prior to implementation.

II. LEGAL STANDARD

The Voting Rights Act of 1965 requires that any action pursuant to
Section 5 be heard by a three judge court in accordance with 28 U.S.C. § 2284.
42 U.S.C. § 1973c. Until a determination is made by the three-judge panel,

however, a single district judge may issue a temporary restraining order “on a

2 At the October 10 hearing, Defendant represented that, although it did not
believe that a voting change had been made requiring preclearance, it would submit

its procedures to the Department of Justice for preclearance by Tuesday, October
14, 2008.



specific finding, based on evidence submitted, that specified irreparable
damage will result if the order is not granted .. ..” 28 U.S.C. § 2284(b).
A temporary restraining order, such as Plaintiff now seeks, “is an

extreme remedy to be used only with the utmost caution.” Levine v. Comcoa

Ltd., 70 F.3d 1191 (11th Cir. 1995). Plaintiff’s request for a TRO must be
based on an emergency, which will result in irreparable injury to Plaintiff

before Defendant can be heard.? South Dade Land Corp. v. Sullivan, 853 F.

Supp. 404 (S.D. Fla. 1993).

The factors to be considered in determining whether a TRO is necessary
are similar to the four factors required for a preliminary injunction. Plaintiff
must demonstrate that:

(1) he has a substantial likelihood of success on the merits;
(2) irreparable injury will be suffered unless the injunction issues;

(3) the threatened injury to Plaintiff outweighs whatever damage
the proposed injunction may cause Defendant; and

(4) if issued, the injunction would not be adverse to the public
interest.

BellSouth Telecomms., Inc. v. MCIMetro Access Transmission Servs., LL.C,

425 F.3d 964, 968 (11th Cir. 2005); Braswell v. Board of Regents, 369 F. Supp.

? Although Defendant appeared at the October 10 hearing, Defendant did not
receive notice of the hearing until after the close of business on October 9 and was
unable to file any response prior to the hearing.
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2d 1362, 1366 (N.D. Ga. 2005) (Thrash, J.); Bluecross Blueshield of S. C. v.

Carillo, 372 F. Supp. 2d 628, 638 (N.D. Ga. 2005) (Murphy, J.). The decision
to grant or deny a TRO is within the discretion of the district court, and the
Eleventh Circuit will not disturb the district court’s decision absent a clear

abuse of discretion. Solantic, LLC v. City of Neptune Beach, 410 F.3d 1250,

1253-54 (11th Cir. 2005); BellSouth, 425 F.3d at 968.

Morever, in an electoral context, the Supreme Court has held that when
considering whether to award or deny temporary relief, “a court is entitled to
and should consider the proximity of a forthcoming election and the
mechanics and complexities of state election laws, and should act and rely

upon general equitable principles.” Reynolds v. Sims, 377 U.S. 533, 585

(1964).

III. ANALYSIS

Plaintiff requests a temporary restraining order specifically directing
Defendant to 1) cease using any citizenship data derived from the DDS
database; 2) direct all county boards of elections from using any lists derived
from DDS citizenship data as the basis for voter challenges, correspondences,
hearings, or removals; 3) direct all county boards to immediately send letters
rescinding previous correspondences based on the database matching lists; 4)

report any county that refuses to comply; and 5) rescind Defendant’s prior



September 24, 2008 memorandum on absentee voter procedures. (Compl. |9
A-C))

As a threshold matter, Plaintiff has demonstrated that his Section 5
claim is not insubstantial or frivolous and that a three judge court is
appropriate to determine the merits of his motion for a preliminary
injunction. The three judge court will consider Plaintiff’s claims at a hearing
scheduled for Wednesday, October 22, 2008. This Court, however, does not
find that specific irreparable harm will occur before the three judge court
convenes to warrant a TRO. 28 U.S.C. § 2284(b).

The record indicates that Plaintiff Morales will suffer no irreparable
harm pending the convening of the three judge court. Plaintiff provides no
evidence indicating that he is unable to supply the County Registrar with the
proper documentation to verify his citizenship and certify his eligibility to
vote. Additionally, Plaintiff does not contend that he was not able to attend
the scheduled hearing on October 15, 2008. Thus, the only irreparable harm
to Plaintiff appears to be the inconvenience of having to visit the County
Registrar’s office for a second time.

The Court is also required to consider harm to Defendant if the TRO 1is
granted. The most immediate harm to Defendant is that it will be enjoined

without having the opportunity to respond fully and without proper



development of the factual record. See Levine, 70 F.3d at 1191. Also, if this
Court grants Plaintiff’s request for a TRO, Defendant will be prevented from
removing fraudulent or disqualified voters from the voting list. Since the
possibility of fraudulent and inaccurate voting could significantly injure and
diminish the public’s respect and confidence in the electoral process, the
State’s ability to maintain reliable voter lists is paramount to a temporary
and minor inconvenience to a few individuals.

The Court considers the public interest to be the deciding factor in
denying the motion for a TRO. A national election for President is scheduled
less than three weeks from today. “Given the imminence of the election and
the inadequate time to resolve the factual disputes, our action today shall of
necessity allow the election to proceed without an injunction” suspending the

State’s voter verification processes. Purcell v. Gonzalez, 549 U.S. 1, 8 (2006)

Additionally, it is likely that the temporary relief sought by Plaintiff
would lead to significant voter confusion. For example, within weeks of the
election, newly registered voters would receive several conflicting
communications from local registrars potentially deterring them from voting
and adding unnecessary confusion to the process.

While the public has an interest in enforcing acts of Congress, such as

Section 5, the public also has a significant interest in preserving the integrity
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of the election process. See Reynolds, 377 U.S. at 585. HAVA mandates a

vigorous verification process to prevent voter fraud and to ensure that the
individuals being registered to vote are qualified voters. 42 U.S.C. §
15483(a)(5)(B)(1). Without the utilizing HAVA’s database matching process,
local registrars will have no practical means of identifying which registrants
are not citizens, and the mere possibility of fraudulent voting could damage
the public’s respect for the electoral process. Purcell, 549 U.S. at 7.
“Confidence in the integrity of our electoral process is essential to the
functioning of our particpatory democracy . . . [v]oters who fear their
legitimate votes will be outweighed by fraudulent ones will feel
disenfranchised.” Id.

Accordingly, the Court DENIES Plaintiff’'s motion for a temporary
restraining order [# 2]. In declining to grant Plaintiff’s request for a
temporary restraining order, the Court is not foreclosing the possibility of
some form of future interim relief. Plaintiff may present its claims to the
three judge court on Wednesday, October 22, 2008.

Any determination as to Plaintiff’s motion for preliminary injunction
can only can only be made by the three judge court pursuant to 28 U.S.C. §
2284. Therefore, the Court DIRECTS the Parties to appear for a hearing

before the three judge court on Wednesday, October 22, 2008 at 10:00 AM at
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the United States Courthouse, 75 Spring Street, Atlanta, Georgia, Courtroom
2306.

SO ORDERED, this _ 16th day of October, 2008.

i

JACK T. CAMP v
UNITED STATES DISTRICT JUDGE
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