October 7, 2008

Deannis R, Dunn, Esg.
Deputy Attorney General
Department of Law

State of Georgia

40 Capitol Square, SW
Atlanta, Georgia 30334

Dear Mr. Dunn:

We are writing on behalf of the Lawyers’” Committee for Civil Rights Under
Law, MALDEF Regional Office in Atlanta and the ACLU Southern Regional Office to
confirm and follow up on our conversation of Friday October 3, 2008, and to convey our
grave concern about certain aspects of Georgia’s voter registration list maintenance
procedures. We are providing copies of this letter to Secretary of State Karen Handel in
her capacity as the designated Chief Election Official for the State of Georgia pursuant to
the National Voter Registration Act (“NVRA™), and by certified mail to Governor Sonny
Perdue and Attorney General Thurbert Baker.

We will begin by briefly summarizing the circurnstances that prompted our
October 3 call. Tn May 2007, the State of Georgia established and implemented 2
verification process for its statewide voter registration database. That database is
required by the Help America Vote Act (“HAVA™), and it is administered by the Georgia
Secretary of State, in conjunction with the State’s county-level election officials. The
verification process is described, at least in part, in a September 24, 2008, memorandum
from Elections Division Director Wesley Tailor to the State’s county election officials.

The procedures desctibed in Mr. Tailor’s September 24 memorandum include
administrative record matching between the statewide voter registration database system
and the State’s Department of Driver Services (“DDS"). Pursuant to these procedures the
DDS database routinely is queried to identify all new registration applicants, or existing
registrants who make significant changes to their registration (such as a change of name),
who allegedly have previously informed DDS that they were not United States citizens.
The individuals identified by these matching procedures are listed in county-level reports
entitled “SSVRZ791R1” and “SSVRZ791R2".

Mir. Tailor’s September 24 memorandum also provides detailed instructions
governing the procedures to be used during in-person absentee voting for individuals who
are flagged as “non-citizen” in the database. The memorandum states that “if DDS
records show that the person is not a United States citizen, the voter maintenance screen
(2) and absentee ballot maintenance screen (16) show a flashing red warning indication
of the individual's non-citizen status.” The memorandum also states that “fulnder no
circumstances should a poll officer allow an individual to cast a regular ballot on a DRE
without confirming through the registrar that such an individual is a United States
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citizen”, which we understand, based upon our October 3 conversation, to be restricted to
persons voting during the absentee early voting process.

During the course of meetings between representatives of the Election Protection
coalition and county election officials in Georgia, we became aware that a series of
hearings have been scheduled by Cobb County with regard to approximately two hundred
individuals. These hearings are scheduled to begin on Monday, October 13, 2008, We
understand that the recipients for these letters were selected because their names appeared
on a SSVRZ791 report for Cobb County, Attachment A to this letter is a copy of the
form letter that, according to the Cobb County officials, was sent to these 200
individuals. The letter states that “[w]e received notification that you may not be
qualified to vote in Cobb County, Georgia because you may not be a U.S. citizen. The
information came from an automated verification system that may possibly produce
errors.” (emphasis in original). The letter then warns that: “{i}f we do not hear from you
prior to the hearing, and you do not attend the hearing, your name will be removed from
the list of registered voters and YOU WILL NOT BE ALLOWED TO VOTE.”
(emphasis in original). It is our understanding that other letters based upon the
SSVRZ791 reports have been sent out in Cherokee, DeKalb, Fulton and Gwinnett
Counties.

After our coalition’s initial meetings with county election officials discussed
above, we learned that State officials have been in communication with the Voting
Section of the Civil Rights Division of the United States Department of Justice (“DOJ")
on this matter, and that DOJ was furnished a copy of the Cobb County SSVRZ791 report
that served as the basis for Cobb County's mailings.

On October 3, 2008, there was a telephonic conference between yourself, Wesley
Tailor and Rob Simms; Jon Greenbaum and Bob Kengle of the Lawyers’ Committee for
Civil Rights Under Law; Carla Casas of the Mexican American Legal Defense and
Educational Fund; Laughlin McDonald of the American Civil Liberttes Union Voting
Rights Project; and Chris Herren, Brian Heffernan and Bob Berman of DOJ. During this
call we discussed a range of subjects relating to the State’s list maintenance procedures,
including correspondence on this subject between the State and DOJ, whether there has
been any submission of the 2007 procedures under Section 5 of the Voting Rights Act,
and whether the State endorses or supports the procedures being followed by Cobb
County.

During the October 3 conference call we discussed certain 2007 correspondence
between DOJ and the State concerning compliance with HAVA, and specifically,
whether DOJ’s position has been that HAV A requires an administrative records check of
DDS citizenship data. We did not have a copy of your correspondence at the time of our
October 3 call, but during the cail DOJ did not assert that the State’s purported
citizenship verification procedures were required by HAV A, nor did DOJ assert that its
prior correspoandence took that position. We subsequently have been provided with
copies of your correspondence with DOI, in the form of a letter from John Tanner to
Secretary Handel dated April 23, 2007, and a letter from Stefan Ritter of the Office of the
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Secretary of State to John Tanner dated May 23, 2007, Neither letter mentions
citizenship verification. We understand that you initially may have been under the
impression that HAV A required an administrative records check of DDS citizenship data;
if after further review you agree that it does not it is important to inform us at the earliest
oppertunity.

One specific inquiry on our part during our October 3 call was whether the
“verification process established in April 2007” described in Mr. Tailor’s September 24
memorandum had been the subject of a preclearance submission under Section 5 of the
Voting Rights Act, 42 U.S.C. 1973¢c. Your response was that, to your knowledge, it had
not. If any further information comes to your attention that leads you to change that
response (i.e., if you believe that there has been a Section 5 submission of those
procedures), we request that you inform us and furnish copies of the relevant documents
immediately.

We appreciate your willingness to discuss these issues with us, However, we
remain deeply concerned in several regards. First, it appears that the “verification
process established in April 2007” incorporates new voter registration list maintenance
procedures that have been irnplemented without first having been precleared pursuant to
Section 5 of the Voting Rights Act. See 28 C.ER. 51.13 (a), (b). This raises the
possibility that other unprecleared list maintenance procedures not referenced in Mr.
Tailor’s memoranda have also been implemented. We note that legislation to establish
matching procedures for the State’s registration database recently was introduced in the
Georgia legislature but never was adopted. As you are aware, Section 5 “reaches
informal as well as formal changes™ and “the form of a change in voting procedures
cannot determine whether it is within the scope of § 5. NAACP v. Hampton County, 470
U.S. 166, 178 (1985). Thus, it does not matter whether new list maintenance procedures
are adopted by administrative rule or practice, rather than by statute; the need for Section
5 preclearance remains. We are of course open to any additional factual information that
you can provide bearing upon this question. However, it is imperative that the State
immediately submit all unprecleared list maintenance procedures for Section 3 review.

Second, we are concerned that Cobb and other Georgia counties are, within ninety
days of the November 4, 2008 general election, conducting a systematic removal of
registered voters from the registration rolls. As you know, Section 8(c) of the NVRA
provides that “[a] State shall complete, not later than 90 days prior to the date of a
primary or general election for Federal office, any program the purpose of which is to
systematically remove the names of ineligible voters from the official lists of eligible
voters.” 42 U.S.C. § 1973gg-6(c)(2)(A). Because the mailing sent out by Cobb County
specifically states that, in the absence of corrective action by the voter, the voters’ names
will be removed from the registration list, this procedure violates Section 8(c) of the
NVRA as applied to existing registered voters.

Furthermote, our understanding is that there is no procedure to update the DDS

database in order to reflect subsequent naturalization by persons who were legal
permanent residents at the time they obtained their DDS license. If this is the case, the
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matching process incorporates a systematic bias against naturalized citizens, needlessly
jeopardizing their voter registration status and unduly burdening their right to vote. It is
also doubtful that these procedures can satisfy the NVRA's requirement that list
maintenance procedures “shall be uniform, nondiscriminatory, and in compliance with
the Voting Rights Act of 1965, 42 U.S.C. § 1973gg-6(b)(1), and HAVA’s requirement
for “[s]afeguards to ensure that eligible voters are not removed in error from the official
list of eligible voters.” 42 U.S.C. § 15483(a)(4)(B).

In our October 3 telephone conference you stated that the State had not taken a
position as to whether the mailings and hearings scheduled by Cobb County comply with
state and federal law. For the reasons described above, we call upon the Secretary of
State to immediately intervene in this process and to halt the scheduled hearings, in Cobb
as well as in any other county in which they are ongoing. Unless the Secretary of State
exercises her authority by issuing the necessary directives, we must conclude that the
scheduled hearings are being conducted with the approval, if not at the direction, of the
Secretary of State.

Our preference is that this matter be resolved quickly and cooperatively. We
believe that it is still possible to do so. However, the imminence of the scheduled
hearings in Cobb County and the proximity of the November election leave little time.
We urge you to impress upen your clients the importance of this issue and the need to act
decisively within the next 24 hours.

Sincerely,

o/t
on Greenbaum
Director, Voting Rights Project
Lawyers’ Committee for Civil Rights
Under Law

Elise Shore

Southeast Regional Counsel

Mexican American Legal Defense and
Educational Fund, Inc.

Laughiin McDonald
Director, Southern Regional Office
American Civil Liberties Union Foundation

cc: Govemor Sonny Perdue
Attorney General Thurbert Baker
Secretary of State Karen Handel

Attachment
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