éE!E;, U.S. Department of Justice
. Civil Rights Division

Office of the Assisnt Amormey General Hishingion, D.C. 20035

January 16, 1996

The Honorabla Antonio Garza
Secretary of State '
state of Taxas

Elections Division

P.O, Box 12060 .

Austin, Texas 78711-2060

Dear Mr. Secratary:

This refers to Chapter 797 (1995), insofar as it authorizes
agency employees to make determinations of an individual’s
eligibility to register based on citizenship information
contained in the agency’s file; eliminates the requirement that
agancy employees must raquest tha completion of a declination
form each and evaery time an individual is offered registration
and refuses; authorizes cancellation of registration immediately
upon a voter’s written indication of residence cutside the
county; authorizas cancellation of registration on the November
30th following the second general elaction for state and county
" officers rather than on the November 30th following the second
general election for federal officers; and relocates votsr
registration assistance requirements as part of the
implementation of the National Voter Registration Act of 1993
{"NVRA™), 42 U.S.C. 1973gg to 1973gg-10, for the Stata of Texas,
submitted to the Attorney General pursuant to Section 3 of the
voting Rights Act of 1965, as amended, 42 U.S.C. 1373c. Wae
raceived your response to our request for additional information
on November 14, 199S5.

With raegard to the authorization to cancel registration
immediately upon a votsr’'s written indication of residence
outside the county; the authorization to cancel raegistration on
the November 30th following the sacond general election for state
and county officers rather than on the November 30th following
the second genaral election for federal officers; and the
relocation of voter registration assistance requirements, the
Attorney Ganeral does not interpose any objection. However, e
note that Section 5 expressly provides that the failure of the
Attorney Gaeneral to object does not bar subssquent litigation to
enjoin the enforcement of the thase changes. See Procedures for
tha Administration of Section 5 (28 C.F.R. 51.41).
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With regard to the provision which allows agency emplove
to make determinations of an individual'’s eligibglitg,topre;i::er
based on citizenship information contained in the agency’s fila,
we hava reviawed the information provided by the State, as wall
as information from the 1990 Census and othar sources, including
the Immigration and Naturalization Service. According to the
1990 Census, minority persons represent 34 percent of thae State’s
total population (14,229,1%1) and 30 percent of its voting age
population (9,923,085). Hispanic persons comprise the largest
minority group (21 percent of the total population). Data from
the INS indicate that nearly 70,000 applications for citizenship
are currently paending in Texas and that between fiscal years 1993
and 13994, over 51,000 Taxas rasidents became citizens. Two=-
thirds of those who became citizens in 1993 and 1994 were of
Hispanic or Asian ancestry.

We do not take the position that persons who are clearly not
citizens should be registered to vote or aven encouraged to
register. Howaever, with the rapid rata at which minority persons
are becoming citizens, there is a strong likelihood that some of
the citizenship information contained in agency files nay he
ocutdatsd or incorrect: We are concerned that parsons who have
pecome citizens since they last filled out forms at a particular
agency will not be offered registration. There are no provisions
or safeguards in the legislation to deal with situations in which
the citizenship information in the file is outdatad or wrong.
Because the law makes no provisiona for informing potential
registrants that the reason they were not offered registration is
that their file indicates non-citizen status, there is no
opportunity for potential ragistrants to provide any relevant or
updated information. Moreover, there are no mechanisams to
explain to potential registrants who ask to register and are
refused that the reason for the refusal is because of information
in the file indicating non-citlizen status.

Because minority persons rapresent the majority of perscns
attaining citizenship in Texas and the information contained in
agency files is unlikely to keep pace with their citizenship
rate, allowing agency employess to make eligibility
detarminations based on citizenship information contained in
those filaa is likely to have a retrogressive effect on ninority
persons. Besr v. United Stateg, 42% U.S. 130, 141 (1976); 28
C.F.R. 51.54. As a result, I cannot conclude, as I must under
the Voting Rights Act, that your burden under Saction 5 has been
sustained in this instance. Therefore, on behalf of the Attorney
General, I must object to Chaptsr 797 insofar as it authorizes
agency employees to make determinations of an_xndividual's
eligibility to register based on citizenship information
contained in the agency’s file.

We nota under Section 5 you have the right to seek a
declaratory judgment from the United States District Court for
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the District of Columbia that the proposed change has neither the
purpese nor will have tha effect of denying or abridging tha
right to vote on account of race or color. In addition, you may
request that the Attorney General reconsider the objaection.
However, until the objection is withdrawn or a judgment from tha
District of Columbia Court is obtained, the change in tha method
of elaction continues to be legally unenforceable. Clark v.
Roemgr, 500 U.S. 646 (1991); 28 C.F.R. 51.10 and 51.45.

With regard to the elimination of tha requirement that
agency employees must request the completion of a declination
form each and every time an individual is offered registration
and refuses, we have been informed that the Secretary of state’s
Office will promulgate rules toc implement tha procedures that
will be used to document offers of ragistration and record
declinations and will provide a training program, including a
detailed memorandum and a video taps, pertaining to these
procedures. When these procedures and training program are
finalized, they should be submitted to the United States District
Court for the District of Columbia for judicial review or te the
Attornaey General for administrative reviaw as requirad by Section
5 of the Voting Rights Act. It is necassary that these changes
either be brought hefore the District Court for the District of
Columbia or submitted to tha Attorney General for a determination
that thay do not have the purpose and will not have the effect of
diascriminating on account of race, color, or membership in a
language minority group. cChanges which affect voting are legally
unenforceabla unless Section 5 preclearance has beean obtained.
clark v. Roemer, 500 U.S. 646 {1991); Procedures for the
Administration of Section S (28 C.F.R. 51.10).

Because the elimination of the requirement that agency
employees must requast the completion of a daclination form each
and every time an individual is offered registration and refuses
and the implementation procedures to be utilized by the Sacretary
of State are directly related, they must be raviewed
simultaneocusly. Accordingly, it would be inappropriate for the
Attorney General to make a praclearance determination on the
instant changa until the related changes have been submitted for
Section 5 reaview. See 28 C.F.R., 51.22(b) and 51.35.

Should you elect to make a submission to the Attorney
General for administrative review rather than seek a declaratory
judgment from the District Court for the District of Columbia, it
should be made in accordance with Subparts B and C of the
procedural guidelines. At that time we will reviaw all changas
simultaneously; however, any documentation previously provided
need not be resubmitted.
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To enable us to meet our responsibility to enforce the
Voting Rights Act, please inform us of the action the State of
Taxas plans to take concerning these matters. If you have any
questions, you should call Colleen M. Kane (202-514-5336) of our
staff. Refer to File Nos. 95-2017 and 96-0054 in any response to
this letter so that your correspondence will be channeled

properly.
<:j’——qi::§i:iiE§§§;;%: t:: ;E
) Deval L. Patritk

Assistant Attorney Genaral
Civii Rights Division
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