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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF GEORGIA  

ATLANTA DIVISION 
 

RHONDA J. MARTIN, et al, 
 

Plaintiffs,  
 
vs.  
 
BRIAN KEMP, SECRETARY OF 
STATE OF GEORGIA, et al., 
  
           Defendants. 
 

 
 
 
 
Civil Action No.: 1:18-cv-04776-LMM 
 

 
DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK, 

BEN SATTERFIELD, AND BEAUTY BALDWIN’S COMBINED 
RESPONSES IN OPPOSITION TO PLAINTIFFS’ LATEST “AMENDED 
EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER” 

AND PROPOSED PLAINTIFF-INTERVENORS’ “EMERGENCY MOTION 
FOR TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW 

CAUSE AND FOR A PRELIMINARY INJUNCTION”1 
 

INTRODUCTION 

Less than 48 hours before the scheduled meeting for final certification of 

Gwinnett County’s election results—and nine days after this Court’s order denying 

Plaintiffs’ previous effort to obtain a preliminary injunction [Doc. 41]—Plaintiffs 

are trying for another temporary restraining order covering almost the exact same 

issues on which they previously sought relief from this Court. [Doc. 44]. A few 
                                                            
1 This response is filed before 5:30pm on November 12, 2018 in accordance with 
the emailed instructions from the Court to counsel of record.  
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hours later, a Congressional candidate also sought leave to intervene, seeking even 

more dramatic relief than Plaintiffs. [Doc. 45]. 

This Court’s order of November 2 denying Plaintiffs’ previous motion for a 

preliminary injunction was grounded in the factual reality that the election was 

then less than a week away. [Doc. 41, p. 6]. As this Court explained when it denied 

an injunction regarding absentee ballots denials for something other than a 

signature mismatch: 

Implementing an entirely new process for an extremely large subset of 
absentee voters just days before the election will both burden elections 
officials and increase the risk of voter confusion. As a result of the 
magnitude and timing of the relief requested—coupled with the premise that 
courts should use discretion in considering injunctions that will have a 
“chaotic and disruptive effect on the electoral process”—the Court finds that 
Plaintiffs have failed to carry their burden in demonstrating that balance of 
harms weighs in their favor and that the requested injunction would not be 
adverse to the public interest. 
 

[Doc. 41, p. 10]. If a “chaotic and disruptive effect on the electoral process” would 

result from the massive changes of processing absentee ballots days before an 

election, trying to implement those same massive changes after an election and less 

than 48 hours before certification would work an even more chaotic and disruptive 

effect. 

Plaintiffs in this case and the proposed Plaintiff-Intervenors have had weeks 

of notice about how Gwinnett County processes absentee ballots. See, e.g., [Doc. 
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1] (citing issues with absentee ballot processing in Gwinnett County and filed 

October 15, 2018); [Doc. 4-1, pp. 3-4] (outlining same issues regarding birth year 

and filed on October 19, 2018). This case and the Ga. Muslim Voter Project case 

have been covered extensively in the news media. Gwinnett has consistently 

treated all absentee ballots using the requirements outlined in O.C.G.A. § 21-2-

386.  

The fact that Plaintiffs and proposed Plaintiff-Intervenors waited until the 

Sunday night before final certification demonstrates that they failed to exercise 

reasonable diligence in bringing these issues before the Court—especially when 

they have a state remedy that will address any wrongfully rejected ballots. Georgia 

law regarding election contests will allow for review of Gwinnett’s procedures 

regarding absentee ballots if those ballots would have changed the results of an 

election. 

There is no reason to delay certification of votes, which is the necessary 

result of Plaintiffs’ and proposed Plaintiff-Intervenors’ relief. Second 

Supplemental Declaration of Lynn Ledford, attached as Ex. A (“Supp. Ledford 

Dec.”) at ¶ 7. Delaying certification at this point will have the chaotic effect of 

disrupting the December 4 runoff elections. Id. at ¶ 9. This Court should deny 

Plaintiffs and proposed Plaintiff-Intervenors’ desperate attempt and send them to 
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the correct venue for these issues to be raised regarding the 2018 election: an 

election contest in Superior Court. This Court can then consider Plaintiffs’ and 

proposed Plaintiff-Intervenors’ constitutional claims outside of the emergency 

context. 

STRUCTURE OF THIS RESPONSE 

Because the issues raised by Plaintiffs and the proposed Plaintiff-Intervenors 

overlap significantly, and to assist the Court in addressing these voluminous 

pleadings on extremely short notice, the Gwinnett BORE makes a combined 

response to address the common issues in the two emergency motions for a 

temporary restraining order.2 First, this response will address the third and fourth 

prongs of the standard to obtain a temporary restraining order, discussing how 

Plaintiffs and proposed Plaintiff-Intervenors have not brought these issues before 

the Court in a timely manner. Second, it will cover the practical impossibilities of 

trying to implement the proposed orders—and the need for this Court to give 

significant direction to Gwinnett election officials about how to handle a variety of 

situations if it is inclined to grant the relief sought. 

                                                            
2 Not all possible defenses are included in this response. For example, the Gwinnett 
BORE plans to file motions to dismiss based on lack of standing at a later point if 
this case proceeds.  
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ARGUMENT AND CITATION OF AUTHORITY 

Plaintiffs and proposed Plaintiff-Intervenors have failed to establish the third 

and fourth prongs of the preliminary injunction standard.3 They have not shown 

that the equities favor the relief they seek and they have not shown that an 

injunction is in the public interest. The Gwinnett BORE continues to be agnostic 

about the constitutionality of the challenged statutes. But trying to change the rules 

after an election and during the counting process brings the danger of introducing 

fundamental unfairness to the process. See Roe v. State of Ala. By & Through 

Evans, 43 F.3d 574, 580–81 (11th Cir. 1995) (reversing state court decision that 

would have counted ballots previously left uncounted after election was over). This 

Court should not revisit its prior order, but instead allow the normal statutory 

processes to address election-related issues in Georgia. 

I. This Court should not grant the proposed temporary restraining orders 
because the equities do not favor the moving parties and the proposed orders 
are not in the public interest.  
 

Under Georgia law in place for the 2018 general election, all absentee 

ballots (except for UOCAVA voters) had to be received by local elections officials 
                                                            
3 In order to obtain a preliminary injunction or a temporary restraining order, 
Plaintiffs must show they (1) they have a substantial likelihood of success on the 
merits of their claims; (2) they will likely suffer irreparable harm in the absence of 
an injunction; (3) that the balance of equities tips in Plaintiffs’ favor; and (4) that 
an injunction is in the public interest. Winter v. Nat. Res. Def. Council, Inc., 555 
U.S. 7, 20, 129 S. Ct. 365, 374 (2008). 
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by the close of the polls on Tuesday, November 6. O.C.G.A. § 21-2-386(a)(3)(F) 

and (G). Gwinnett County has consistently followed state law in the processing of 

absentee ballots, as explained to this Court earlier in this case, and has not rejected 

absentee ballots for reasons beyond the statute.4 [Doc. 37-2, ¶¶ 12-15]. Gwinnett 

has received many more absentee ballots than it typically receives in an election 

year. [Doc. 37-2, ¶ 20]. 

Gwinnett County must submit its certified vote totals to the Secretary of 

State no later than 5:00pm on Tuesday, November 13. O.C.G.A. § 21-2-493(k). 

The Gwinnett BORE has set its meeting for certification for 2:00pm on Tuesday, 

November 13 to give staff sufficient time to prepare the vote totals. Supp. Ledford 

Dec. at ¶ 5. 

A. The equities do not favor the moving parties because of the massive 
disruption on the election process and the existence of a state remedy for 
any wrongly rejected ballots. 
 
A court weighing the equities of a proposed injunction must “balance the 

competing claims of injury” and consider the “public consequences” of an 

injunction. Winter, 555 U.S. at 24. A court should consider the harm the applicant 

                                                            
4 While counties may not be required to reject all absentee ballots that lack some 
identifying information, Jones v. Jessup, 279 Ga. 531, 533 n.5 (2005), Gwinnett 
County uses all of the information on the ballot envelope as part of its verification 
of the identity of the voter. 
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is likely to suffer with the harm the opponent will suffer if an injunction is 

imposed. Scott v. Roberts, 612 F.3d 1279, 1290 (11th Cir. 2010). 

1. There are massive public consequences to entering a temporary 
restraining order after the election is over. 
 

While Plaintiffs and proposed Plaintiff-Intervenors claim there is virtually 

no administrative burden on the Gwinnett BORE from the relief they seek, they are 

sorely mistaken. [Doc. 42-1, p. 5]; [Doc. 45-6, p. 16]. First, the sole “evidence” 

presented by Plaintiffs that there would be no administrative burden on Gwinnett 

County is the “impression” of Ms. Marks after talking with Director Ledford. 

[Doc. 43, ¶ 11]. Not only is this hearsay, it does not reflect what is necessary to 

process absentee ballots, as explained below. Second, Plaintiffs’ unsupported 

statement that counting the ballots would only take “a few hours,” [Doc. 42-1, p. 

2], demonstrates a complete lack of understanding of the actual work of election 

officials. 

The reality is that Gwinnett BORE staff have spent the days following the 

election on the difficult and time-consuming work of duplicating absentee and 

provisional ballots so they can be tabulated. Supp. Ledford Dec. at ¶¶ 3-4; 

O.C.G.A. § 21-2-483(f). Adding a whole new group of ballots at this point in the 

proceeding is a huge burden. Supp. Ledford Dec. at ¶ 6. Given the short remaining 
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timeline until the statutory deadline, the only way to count the previously rejected 

absentee ballots would be to delay certification. Supp. Ledford Dec. at ¶ 7. 

Proposed Plaintiff-Intervenors apparently recognize this is necessary, 

because they directly propose delaying certification and adding an additional three-

day “cure period.” [Doc. 45-6, pp. 2, 7]. But while proposed Plaintiff-Intervenors 

call this a “minor administrative inconvenience” [Doc. 45-6, p. 16], the result of 

any delay in certification will have statewide implications. If Gwinnett County 

cannot certify its results, then the statewide certification process is also delayed. 

With only four weeks until the December 4 runoff and the requirement of 

statewide certification before ballots can be printed for that election, proposed 

Plaintiff-Intervenors’ remedy would have an extremely disruptive impact on the 

election processes. Supp. Ledford Dec. at ¶ 8-9. Likewise, the proposed cure 

period for failing to sign the oath goes far beyond the scope of other relief ordered 

by this Court (which specifically did not delay certification [Doc. 26, p. 3]) and 

also will further delay the preparations for the December 4 runoff. Id. Each day 

certification is delayed is another day that voters who wish to cast absentee ballots 

in the runoff election will be unable to do so. Id.  
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2. Proposed Plaintiff-Intervenors rely on inaccurate numbers 
regarding Gwinnett County’s rejection rates for absentee ballots. 
 

Proposed Plaintiff-Intervenors continue to cite to Gwinnett County’s alleged 

disparate rejection rate for absentee ballots, when the evidence before this Court is 

that those numbers are not reliable. As Director Ledford and Elections Director 

Chris Harvey explained, not every county inputs its absentee balloting information 

into eNet. Ex. B, ¶ 16; [Doc. 25-1, at ¶ 4]. As a result, proposed Plaintiff-

Intervenors cannot say that Gwinnett’s rejection rate is unusual because there is no 

reliable information available. 

3. Plaintiffs and proposed Plaintiff-Intervenors have a state remedy 
available to them that does not result in the chaos of delaying 
certification. 
 

Plaintiffs and proposed Plaintiff-Intervenors have a state remedy available to 

them if the absentee ballots they claim were improperly rejected would have 

changed an election: the election contest procedures. One of the grounds for an 

election contest is that the number of “legal votes rejected” was “sufficient to 

change or place in doubt the result.” O.C.G.A. § 21-2-522(3). If an election could 

have been decided by absentee ballots that Plaintiffs believe were improperly 

rejected by county officials, the losing candidate or an aggrieved elector can 

contest the election and address any issues involving those absentee ballots in a 

state court proceeding post-certification. O.C.G.A. § 21-2-521. There is no reason 
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for this Court to enter an injunction when Georgia law already provides a sufficient 

remedy for the issues raised by Plaintiffs as to the 2018 election. 

“Subject to specific exceptions, federal courts should not be involved in 

settling state election disputes. Sound reasons grounded in both law and public 

policy establish that far better forums for disputes involving elections to state 

offices are found in the party machinery and the court system of the affected state.” 

Curry v. Baker, 802 F.2d 1302, 1304–05 (11th Cir. 1986). Deferring to the election 

contest procedures, especially regarding the claims of the proposed Plaintiff-

Intervenors, is also the course recommended by the Eleventh Circuit: “federal 

courts should refrain from holding a state election law unconstitutional when a 

reasonable alternative course of action exists.” Roe v. State of Ala. By & Through 

Evans, 43 F.3d 574, 582 (11th Cir.). In this case, the reasonable alternative course 

of action is the state election contest procedures.  

4. No emergency relief is needed to preserve the ability for this Court 
to review the constitutional claims raised by Plaintiffs and proposed 
Plaintiff-Intervenors.  
 

Finally, the equities do not favor Plaintiffs or proposed Plaintiff-Intervenors 

because all of the issues raised in their respective complaints can be reviewed after 

the election. All ballots and other records must be retained by county election 

officials. O.C.G.A. § 21-2-500. And their claims do not even require the ballots, 
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because they involve the constitutionality of state law. This Court will be able to 

review the constitutional claims in this litigation without emergency relief.  

B. The proposed injunction is not in the public interest because no party 
exercised any reasonable diligence placing these issues before the Court. 

 
This Court denied Plaintiffs’ attempt to obtain a preliminary injunction 

regarding birth year rejections more than a week ago. [Doc. 41]. But as they 

delayed in seeking preliminary relief originally, Plaintiffs waited yet again until the 

election occurred and it became clear that absentee and provisional ballots could 

affect the outcome of some Georgia races. Only then did Plaintiffs try again to 

force the counting of additional absentee ballots that had been rejected under a 

process that has been in place for years at Gwinnett County. Plaintiffs did not need 

any new information before bringing these claims. 

Proposed Plaintiff-Intervenors fair no better. Despite media coverage of 

absentee ballot issues and of this Court’s orders, candidate Bordeaux waited until 

after the election results were known to attempt to intervene in this case, also 

seeking to get additional absentee ballots counted that she apparently believes 

could change the outcome of her election. Like Plaintiffs, proposed Plaintiff-

Intervenors did not need any additional information before bringing these claims. 

As this Court recognized on November 2, the Supreme Court is clear that 

courts should deny injunctions that work a “chaotic and disruptive effect upon the 
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electoral process,” because they are not in the public interest. See Fishman v. 

Schaffer, 429 U.S. 1325, 1330, 97 S. Ct. 14 (1976); Benisek v. Lamone, ___ U.S. 

___, 138 S. Ct. 1942, 1945, 201 L. Ed. 2d 398 (2018). There is a significant public 

interest in ensuring orderly elections and the purpose of a preliminary injunction is 

to preserve the status quo—not to rewrite a statutory process after an election has 

occurred to attempt to change the outcome in court. Benisek, 138 S.Ct. at 1945; 

Purcell, 549 U.S. at 4-5. This is also why courts require movants to exercise 

reasonable diligence to place claims in front of the Court. Benisek, 138 S. Ct. at 

1943-44. 

But the timing is not the only evidence of lack of reasonable diligence. 

Plaintiffs also continue to invent new theories and issues at this late hour. For the 

first time, Plaintiffs raise claims under the federal Civil Rights Act, 52 U.S.C. § 

10101(a)(2)(B). [Doc. 42-1, pp. 18-19]. Not only has this issue not been briefed 

previously (with the exception of one amicus brief that was never adopted by 

Plaintiffs), it is not a claim in Plaintiffs’ Amended Complaint. [Doc. 10]. If 

Plaintiffs wished to have this statute considered, they had ample opportunity to 

bring that before the Court before now, especially considering the massive number 

of filings in a very short timeline. 
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Plaintiffs have now identified three voters they claim did not have their 

absentee ballots processed. While the Gwinnett BORE has been able to determine 

those voters’ ballots were rejected, given the work over this past weekend on 

provisional ballot duplication, which takes an extensive amount of staff time prior 

to counting, Gwinnett has not been able to further review these voters’ claims. 

Plaintiffs or these voters could have brought these issues to the Court’s attention 

before this point.5 

Plaintiffs and proposed Plaintiff-Intervenors have not exercised reasonable 

diligence to bring these claims before the Court. Benisek, 138 S.Ct. at 1943-44. 

Instead, they sat and waited for the election results. Once they knew what those 

results were (and apparently did not like what they saw), they sought emergency 

relief in this Court. 

The proposed injunctive relief is not in the public interest because of 

Plaintiffs’ and proposed Plaintiff-Intervenors’ delays in placing these issues before 

the Court in a timely manner. The issues they raise should be handled in a state 

court election contest—not in federal court. 

                                                            
5 Plaintiffs’ inflammatory language comparing Gwinnett County’s processing of 
absentee ballots to literacy tests [Doc. 42-1, pp. 9, 15] and as “Kafka-esque” [Doc. 
42-1, p. 21] is outrageous and offensive to the hardworking staff of the Gwinnett 
BORE. 
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II. The practical realities of trying to enter injunctive relief this late in the 
counting and tabulation process are massive. 
 

Plaintiffs and proposed Plaintiff-Intervenors claim the relief they seek is 

narrow. But all the cases cited by Plaintiffs involve pre-election relief, not post-

election relief. And the relief sought involves not just the administrative burdens of 

processing the ballots discussed above. If this Court enters relief, it must give 

specific guidance, essentially rewriting the absentee ballot statutes to give direction 

to election officials. 

First, this Court would have to specify which of the four categories of 

rejections in O.C.G.A. § 21-2-386(a)(1)(C) are covered by an order. Second, the 

Court would have to explain what information is required—what should an 

election official do with a blank birth year versus one filled in with the current 

year? What about an address that is clearly wrong with a signature that is a close 

call? What about an incorrect birth year that is not the current year? What if 

someone incorrectly filled out the assistance oath? This Court would also have to 

provide guidance to officials about when to utilize the birth year for identification 

or fraud prevention and when to find it is unnecessary.  

CONCLUSION 

Plaintiffs are again seeking emergency relief well beyond the time when 

they should have sought it. Proposed Plaintiff-Intervenors waited until after the 
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election was over before rushing to this Court. Given the dramatic changes sought 

and the statewide impact on the runoff elections, the equities do not favor Plaintiffs 

or the proposed Plaintiff-Intervenors and changing the rules at this point is not in 

the public interest. This Court should deny the various motions for temporary 

restraining order and allow the Georgia election processes to proceed, sending 

Plaintiffs and proposed Plaintiff-Intervenors to the state court processes for 

election contests to address these issues. 

 

I certify that this brief has been prepared in a Times New Roman 14-point 

font, one of the font and point selections approved by the Court in Local Rule 

5.1(C). 

 

Respectfully submitted this 12th day of November, 2018. 
 

/s/ Bryan P. Tyson 
Frank B. Strickland 
Georgia Bar No. 687600 
fbs@sbllaw.net  
Bryan P. Tyson 
Georgia Bar No. 515411 
bpt@sbllaw.net  
Anne W. Lewis 
Georgia Bar No. 737490 
awl@sbllaw.net  
STRICKLAND BROCKINGTON  
   LEWIS LLP 
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Midtown Proscenium Suite 2200 
1170 Peachtree Street NE 
Atlanta, GA 30309 
(678)347-2200 
 
RICHARD A. CAROTHERS 
Georgia Bar No. 111075 
richard.carothers@carmitch.com 
Brian R. Dempsey 
Georgia Bar No. 217596 
Brian.dempsey@carmitch.com  
CAROTHERS & MITCHELL, LLC 
1809 Buford Highway  
Buford, GA 30518  
(770) 932-3552 
 
Attorneys for Stephen Day, John Mangano, 
Alice O’Lenick, Ben Satterfield, and Beauty 
Baldwin  
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I HEREBY CERTIFY that I have this date electronically filed the foregoing 

DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK, 

BEN SATTERFIELD, AND BEAUTY BALDWIN’S COMBINED 

RESPONSES IN OPPOSITION TO PLAINTIFFS’ LATEST “AMENDED 

EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER” 

AND PROPOSED PLAINTIFF-INTERVENORS’ EMERGENCY MOTION 

FOR TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW 

CAUSE AND FOR A PRELIMINARY INJUNCTION with the Clerk of the 

Court using the CM/ECF system which will automatically send email notification 

of such filing to the attorneys of record. 
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This 12th day of November, 2018.   

/s/ Bryan P. Tyson 
Bryan P. Tyson 

       Georgia Bar No. 515411 
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