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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18¢cv4776-LLM
V.

BRIAN KEMP, in his official capacity
as Secretary of State for the State of
Georgia, et al.

¥ ok ok ok ok ok F ok * ¥

Defendants.

STATE DEFENDANTS’ RESPONSE TO
PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION

Plaintiffs are seeking a preliminary injunction that asks this Court to issue an
order barring the Defendants from rejecting any absentee ballot if it contains a
missing or incorrect year of birth and ordering them to accept any ballot that had
been previously rejected for this reason.

Plaintiffs also seek to challenge a voter’s inability to deliver an absentee

ballot to the voter’s polling place on the day of election. Doc. 10 4 11. See

! Plaintiffs’ Motion also requested a variety of other injunctive measures related to
applications for absentee ballots and returned ballots that are rejected based on
signature mismatches; however, this Court’s October 25, 2018 Order has already
granted Plaintiffs injunctive relief as to the signature mismatch issues.
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O.C.G.A. § 21-2-385(a) (providing that voter is to mail absentee ballot or “deliver
same to the board of registrars or absentee ballot clerk™).

Voters may apply to vote by absentee ballot by applying in writing to their
county election office. O.C.G.A. § 21-2-381(a)(1)(C). The absentee ballot
application may be sent by letter, fax, or email. The voter may use a form
available from their county election office, but is not required to do so. The statute
does not expressly require a date of birth, but a county may require a voter’s date
of birth to identify the voter in situations where more than one person with the
same name resides in the same county and other identifying information is not
sufficient to distinguish them. Some county forms therefore request the date of
birth. Election officials are charged with comparing the identifying information on
the application with the information on file for that voter. O.C.G.A. § 21-2-
381(b)(1). If a voter is found ineligible, county election officials are to “promptly
notify the applicant in writing.” O.C.G.A. § 21-2-381(b)(3). Plaintiffs do not
appear to challenge county election officials’ authority to request this identifying
information, but rather, seek to challenge the lack of specificity for notification of
any rejected application. See Doc. 19 at 2. Nothing in state law requires a county

election official to reject an application from a voter due to a missing date of birth
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where the information otherwise provided is sufficient for the county official to
identify the voter and determine his or her eligibility for a ballot.

Once a voter completes his or her absentee ballot, that ballot is placed in an
envelope with no markings identifying the voter, i.e., the inner envelope. That
inner envelope is placed inside a second envelope with an oath that the elector, or
in the case of an illiterate or disabled voter, someone assisting the voter, signs.
The form of the oath is set out in O.C.G.A. § 21-2-384(c)(1) and provides for the
voter’s signature, their year of birth, and the elector’s address. All identifying
information is intended to assist county election officials in identifying the voter.

State law provides further that the county election official must compare the
information on the oath to the voter’s information on file, including a comparison
of the signatures, to verify the identity of the voter. Election officials are directed
to reject ballots where there is a missing signature, or a signature does not match,
or “required information” is missing or inaccurate. O.C.G.A. 8 21-2-386(a)(1)(C).
The Georgia Supreme Court has held that while § 21-2-386(a)(1)(C) provides a
basis upon which an election official may reject an absentee ballot, rejection is not
mandatory. See Jones v. Jesup, 279 Ga. 531, 533 n. 5 (2005). In other words,
what is required is that the county election official can confirm the identity of the

voter with the information that is provided. In some circumstances the year of
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birth may be required to distinguish between voters with the same name living in
the same county.? However, where the year of birth is not necessary to confirm the
identity of the voter, it is not otherwise required by O.C.G.A. § 21-2-386(a)(1)(C).
Plaintiffs have brought this action against the Secretary of State, the
members of the State Election Board, and the members of the Gwinnett County
Board of Elections. Neither the Secretary of State nor the members of the State
Election Board are authorized to accept or reject ballots. As discussed in more
detail below, those duties lie exclusively with the County Boards of Registration
and Election. See O.C.G.A. § 21-2-50 (enumerated duties of Secretary of State);
O.C.G.A. § 21-2-31 (duties of the State Election Board); and § 21-2-381(b) and
§ 21-2-386 (duties of county boards of registration and absentee ballot clerk with
respect to absentee ballot applications and absentee ballots respectively).
ARGUMENT AND CITATION OF AUTHORITY
l. Plaintiffs are not Entitled to a Preliminary Injunction.
A preliminary injunction is appropriate where the moving party
demonstrates that: (a) there is a substantial likelihood of success on the merits; (b)

the TRO or preliminary injunction is necessary to prevent irreparable injury; (c)

? The oath was amended in 2017 to require year of birth, rather than day and month

of birth. The oath appears on the outside of the mailing envelope and a voter’s day

and month of birth are protected information pursuant to O.C.G.A. § 21-2-225(b).
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the threatened injury outweighs the harm that the preliminary injunction would
cause to the non-movant; and (d) preliminary injunction would not be adverse to
the public interest. Parker v. State Bd. of Pardons & Paroles, 275 F.3d 1032,
1034-35 (11th Cir. 2001). Such injunctive relief “is an extraordinary and drastic
remedy which should not be granted unless the movant clearly carries the burden
of persuasion.” Canal Authority of Florida v. Callaway, 489 F.2d 567, 573 (11th
Cir. 1974). The burden of persuasion as to all four requirements is on the movant.
United States v. Jefferson County, 720 F. 2d 1511 (11th Cir. 1983).

“An injunction can issue only after the plaintiff has established that the
conduct sought to be enjoined is illegal and that the defendant, if not enjoined, will
engage in such conduct.” United Trans. Union v. State Bar of Mich., 401 U.S. 576,
584 (1971). The Eleventh Circuit has instructed its district courts to be even more
tentative in issuing injunctions when the party to be enjoined is a state official,
stating: “[t]here is not an absolute right to an injunction in a case in which it would
impair or affront the sovereign powers or dignity of a state.” McKusick v. City of
Melbourne, Fla., 96 F.3d 478, 487-88 (11th Cir. 1996).

Additionally, in election cases courts should give consideration to the
proximity of the election and the potential for any voter confusion from a last

minute change to the State’s processes. Purcell v. Gonzalez, 549 U.S. 1, 4-5
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(2006). Even in cases where a Plaintiff is likely to prevail, “issuing an injunction
on the eve of an election is an extraordinary remedy with risks of its own.” Colon-
Marrero v. Conty-Pérez, 703 F.3d 134, 139 n. 9 (1st Cir. 2012).

Here, Plaintiffs’ motion should be denied because they have not shown any
of the elements necessary to support their request for this extraordinary relief.

A. Plaintiffs Have Not Shown a Substantial Likelihood of
Success on the Merits of Their Claims.

1. Plaintiffs Lack Standing.

A party invoking federal jurisdiction bears the burden of establishing
standing. Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). “[S]tanding
is to be determined as of the commencement of suit . . .” Lujan, 504 U.S. at 570,
n.5; see also Atkinson v. Wal-Mart Stores, 349 Fed. Appx. 426, 428 (11th Cir.
2009). Standing’ requires three elements: (1) injury in fact; (2) causation; and (3)
redressability. United States v. Hays, 515 U.S. 737, 742-743 (1995) (quoting Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992)). A “plaintiff must
demonstrate standing for each claim he seeks to press and for each form of relief
that is sought.” Town of Chester v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650
(2017) (quoting Davis v. FEC, 554 U.S. 724, 734 (2008)). “[A]t the pleading
stage, the plaintiff must clearly . . . allege facts demonstrating each element.”

Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) (internal quotation omitted).
6
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The Supreme Court has “repeatedly refused to recognize a generalized
grievance against allegedly illegal governmental conduct as sufficient for standing
....” Hays, 515 U.S. at 743. “For an injury to be particularized, it must affect the
plaintiff in a personal and individual way.” Lujan, 504 U.S. at 560.
“Particularization IS necessary to establish injury in fact, but it is not sufficient. An
injury in fact must also be concrete.” Spokeo, 136 S. Ct. at 1548. “A ‘concrete’
injury must be ‘de facto’; that is, it must actually exist.” 1d.

None of the Plaintiffs here can show a substantial likelihood of standing.
See Food & Water Watch v. Vilsack, 808 F.3d 905, 913 (D.C. Cir. 2015).

a. The Individual Plaintiffs Have Not Suffered an Injury-in-Fact.

This Court misunderstood the Defendants’ position when it stated in the
Order that the Defendants do not challenge that the Plaintiffs in this case have
standing. (Doc. 23 at 11, n.5). The State Defendant’s position is that none of the
Plaintiffs in this case have demonstrated standing. Counsel did not address its
position on standing pertaining to this lawsuit at the October 23, 2018 hearing,
which counsel understood to be focused on the claims in Georgia Muslim Voter
Project v. Kemp, Case No. 1:18-CV-4789.

None of the individual Plaintiffs have pled individualized injury. Plaintiff

Rhonda Martin testified that she has received her absentee ballot (Doc. 4-1 at 51, |
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5) and, therefore, there was clearly no signature mismatch with her application.
She testified that she intends to return the ballot to the county election office;
however, given that that has not occurred, she is not alleging that it has been
rejected for any reason, such as signature verification or birthdate error. (Id.)
Plaintiff Jeanne Dufort testified that she received an absentee ballot from Morgan
County and returned it on October 19, 2018. (Doc. 4-1 at 40, § 9). Plaintiff Dufort
further testifies that she is “concerned about the integrity of Gwinnett County and
the other counties’ disparate processes” (Doc. 4-1 at 41, 1 12). Plaintiff Dana
Bowers testified that she intends to seek an absentee ballot, apparently at some
unspecified date in the future. (Doc. 4-1 at 29, § 7). Plaintiff Bowers further
testifies that she is on the campaign staff of Josh McCall, who is candidate for the
United States Congress, and she claims that the McCall campaign will be harmed
because it will devote resources to curing ballot deficiencies. (Doc. 4-1 at 27, 29,
11 2, 9). Plaintiff Jasmine Clark is a candidate for the State House, who testified
that she intends to vote by a DRE machine (Doc. 4-1 at 34,  8) and thus is not
even voting by absentee ballot. Plaintiff Smythe Duval is the Libertarian candidate
for Secretary of State, who intends to vote by absentee ballot.

Plaintiff Duval appears to assert further injury because of his fears about

allegedly “unreliable electronic voting machine[s].” (Doc. 4-1 at 46, { 14-15).
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Duval also does not have a cognizable injury-in-fact traceable to absentee ballot
procedures based on his alleged fear of using a DRE machine because this a
voluntary, self-inflicted injury. An injury-in-fact cannot be the result of a self-
inflicted, voluntary action based on fear of harm, even when such concerns are
“nonparanoid.” Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1151 (2013).

When the Complaint was filed, the individual plaintiffs had thus not been
harmed in a “personal and individual way,” nor had they suffered any actual,
concrete injury. Spokeo, 136 S. Ct. at 1548. Further, it is well established that “a
litigant must assert his or her own legal rights and interests and cannot rest a claim
to relief on the legal rights or interests of third parties,” such as the campaigns that
they work for or voters in other counties. See Powers v. Ohio, 499 U.S. 400, 410
(1991); Harris v. Evans, 20 F.3d 1118, 1121 (11th Cir. 1994).

b. Billups and Cox Do Not Support the Individual Plaintiffs’.

In a footnote to its Order, this Court states that the individual plaintiffs in
this case have “established standing because any burden on their ability to vote that
Is not imposed on other voters, no matter how slight, is an injury to confer
standing,” citing two cases, Common Cause v. Billups, 554 F.3d 1340, 1351-52
(11th Cir. 2009) and Charles H. Wesley Educ. Found .v. Cox, 408 F.3d 1349, 1352

(11th Cir. 2009). (Doc. 23, at 11, n.5). However, standing existed in these cases
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not because of an equal protection analysis examining whether plaintiffs were
treated differently from other groups of voters, but instead because the plaintiffs in
those cases — unlike the plaintiffs here — had suffered an actual concrete injury. In
Billups, which was a challenge to the voter photo ID law, the two individual
plaintiffs had standing because they did not have a photo ID and would have been
“required to make a special trip to the county registrar’s office” in order to get one.
Billups, 554 F.3d at 1351. Standing was shown, not because these voters were
treated differently than other voters who had ID, but because they lacked ID and
therefore would certainly suffer a concrete harm. Similarly, in Charles H. Wesley
Foundation v. Cox, the plaintiff suffered “a concrete and actual injury by the
state’s refusal to accept her registration containing her new address, thereby
preventing her from voting in her new precinct.” Charles H. Wesley, 324 F. Supp.
at 1362-1363. Here, Plaintiffs have not alleged any factual allegations concerning
rejections of their ballots; therefore their claims must be dismissed.

C. The Injury Is Not Traceable to the State’s Conduct and
Could Not Be Redressed by the State.

None of the Plaintiffs, including the organizational Plaintiffs, can
demonstrate the second and third elements of standing: That their injury is

traceable to the State Defendants’ conduct and that it would be redressed by a

10



Case 1:18-cv-04776-LMM Document 36 Filed 10/29/18 Page 11 of 29

favorable decision.® Plaintiffs’ lawsuit complains of actions taken by county
registrars in their review of absentee ballot applications and returned ballots.
Neither Defendant Kemp nor the SEB Board Members have any role in the review
of signatures, nor do they reject ballots.

The “causation piece of Article III standing is vital.” Samuels v. Fed. Hous.
Fin. Agency, 54 F. Supp. 3d 1328, 1334 (S. D. Fla. 2014) (declining to find
standing based on diversion of resources because it was not “fairly traceable to the
defendant’s allegedly unlawful conduct”). The Amended Complaint alleges that
“Secretary Kemp and the State Election Board have the authority to direct officials
in each county responsible for elections ...~ (Doc. 10, 1 29), which is an
erroneous legal conclusion. See Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(“tenet that a court must accept as true all of the allegations in a complaint is
inapplicable to legal conclusions”). O.C.G.A. 8 21-2-50 enumerates the statutory
authority of the Secretary of State, and none of the 15 enumerated duties give the
Secretary of State control over counties and election superintendents. While the
Secretary has the statutory duty to provide training to county election officials

(O.C.G.A. § 21-2-50(11)), he does not watch them process absentee ballots nor

3 This Court’s Order states that Defendants had only challenged the first and third
prongs of standing; however, in Georgia Muslim Voters Project v. Kemp, No.
1:18-CV-4789, the State Defendants did argue that the second prong (causation)
was also lacking. (Doc. 24 at 13-14).

11
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control how they do it. Similarly, the statutory duties of the SEB, set forth in
O.C.G.A. § 21-2-31, do not give the SEB control over county officials. The SEB
has the authority to investigate violations of elections law and bring enforcement
actions (O.C.G.A. § 21-2-31); however, Plaintiffs are not alleging that Defendants
are violating the Election Code, but instead are challenging the constitutionality of
the election law that the county officials are in fact implementing as written.

Related to this lack of causation, Plaintiffs’ lawsuit also fails on to
demonstrate the third prong of standing (redressability) because they cannot show
that a favorable ruling against the State Defendants would provide relief, given
that neither Secretary Kemp nor the SEB processes absentee ballots nor do they
exercise control over county registrars’ processing off absentee ballots.

2. Plaintiffs’ Claims Against the Members of the State Election
Board are Barred by the Eleventh Amendment.

The Eleventh Amendment bars suit against a State or one of its agencies,
departments, or officials, absent a waiver by the State or a valid congressional
override, when the State is the real party in interest. Kentucky v. Graham, 473 U.S.
159, 165, 169 (1985). While an exception to Eleventh Amendment immunity
exists for prospective injunctive relief against a state official, that exception is
limited to the allegedly unlawful enforcement of an act. “In making an officer of

the State a party defendant in a suit to enjoin the enforcement of an act alleged to
12



Case 1:18-cv-04776-LMM Document 36 Filed 10/29/18 Page 13 of 29

be unconstitutional it is plain that such officer must have some connection with the
enforcement of the act, or else it is merely making him a party as a representative
of the State, and thereby attempting to make the State a party.” EX parte Young,
209 U.S. 123, 157 (1908). Here, the members of the State Election Board lack any
connection to the allegedly unconstitutional enforcement of the challenged
statutory provisions. Plaintiffs’ complaint lacks any factual allegations connecting
the individual members of the SEB to the rejection of any absentee ballots or
instruction to counties regarding the rejection of absentee ballots. See Summit
Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1342 (11th Cir. 1999), cert. denied,
529 U.S. 1012 (2000). Because Plaintiffs fail to allege facts demonstrating a
causal connection between the actions of the individual SEB members and the
alleged injuries, the Eleventh Amendment bars claims against these Defendants.

3. Plaintiffs Are Unlikely to Prevail on Their Facial Challenge.

Plaintiffs have brought facial constitutional challenges seeking to strike
aspects of O.C.G.A. § 21-2-381(b)(3), O.C.G.A. § 21-2-386(a)(1)(C), and
8 21-2-385(a). Generally, a facial challenge can succeed only when a plaintiff
shows that “no set of circumstances exists under which the [statute] would be

valid, i.e., that the law is unconstitutional in all of its applications.” Washington

13



Case 1:18-cv-04776-LMM Document 36 Filed 10/29/18 Page 14 of 29

State Grange v. Washington State Republican Party, 552 U.S. 442, 449 (2008)
(quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).*

Facial challenges are disfavored for several reasons. Claims of facial

invalidity often rest on speculation . . . Facial challenges also run

contrary to the fundamental principle of judicial restraint that courts

should neither anticipate a question of constitutional law in advance of

the necessity of deciding it nor formulate a rule of constitutional law

broader than is required by the precise facts to which it is to be

applied. Finally, facial challenges threaten to short circuit the

democratic process by preventing laws embodying the will of the

people from being implemented in a manner consistent with the

Constitution.

Wash. State Grange, 552 U.S. at 450-451 (quotations and citations omitted).

As the Supreme Court has recognized, in a challenge to photo identification
at the polls, a “facial challenge must fail where the statute has a ‘plainly legitimate
sweep.”” Crawford v. Marion County Election Bd., 553 U.S. 181, 202 (2008)
(quoting Wash. State Grange, 552 U.S. at 449). “When evaluating a neutral,
nondiscriminatory regulation of voting procedure, we must keep in mind that a
ruling of unconstitutionality frustrates the intent of the elected representatives of
the people.” Crawford, 553 U.S. at 203 (internal quotations and citations omitted).

Here, all three statutes—O.C.G.A. § 21-2-381, O.C.G.A. § 21-2-385(b) and

§ 21-2-386—have a plainly legitimate sweep. Voters who vote by absentee ballot

* Even where Plaintiffs bring an as applied challenge, where, as here, the relief
sought is “facial relief,” the “no set of circumstances” test must be met. AFSCME
Council 79 v. Scott, 717 F.3d 851, 864-865 (11th Cir. 2013).

14
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do not have to provide photo identification to vote. Instead, they verify their
identity by providing certain identifying information and by signing an oath.
Additionally, voters are required to return their absentee ballots to the county board
or absentee ballot clerk before 7pm on the date of the election. That Plaintiffs
cannot also deliver their ballots to their polling location, where officials are busy
with in-person voters and where the county board and absentee ballot clerk may
not be present, is of no constitutional significance. The State’s interest in the
integrity of elections and in the prevention of fraud is a sufficiently weighty
interest to outweigh the burden on voters’ rights. Crawford, 553 U.S. at 202-203.
Thus, these statutes are not facially unconstitutional.

4. Plaintiffs Are Unlikely to Prevail on the Merits of Their
Fourteenth Amendment Claims.

Plaintiffs bring both Due Process and Equal Protection claims under the
Fourteenth Amendment. The Supreme Court has long recognized that “as a
practical matter, there must be a substantial regulation of elections if they are to be
fair and honest and if some sort of order, rather than chaos, is to accompany the
democratic process.” Storer v. Brown, 415 U.S. 724, 730 (1974). The right to vote
is protected by both the First Amendment and the Fourteenth Amendment’s Equal

Protection Clause. Anderson v. Celebrezze, 460 U.S. 780, 789 (1983); Bush v.

15
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Gore, 531 U.S. 98, 104-105 (2000).°> “Regulations imposing severe burdens on
plaintiffs’ rights must be narrowly tailored and advance a compelling state interest.
Lesser burdens, however, trigger less exacting review, and a State’s ‘important
regulatory interests’ will usually be enough to justify ‘reasonable,
nondiscriminatory restrictions.”” Timmons v. Twin Cities Area New Party, 520
U.S. 351, 358 (1997) (quoting Burdick v. Takushi, 504 U.S. 428, 434 (1992)).
Georgia’s absentee ballot statutes do not severely burden the rights of voters. To
the contrary, by permitting absentee voting by mail for any reason, the statute
expands the franchise.

There is no federal constitutional right to vote by absentee ballot. McDonald
v. Bd. of Election Comm’rs, 394 U.S. 802 (1969). Nor is the rejection of an
absentee ballot application equivalent to the denial of the right to vote. Id. Voters
whose absentee ballots or ballot applications are rejected, whether for signature

Issues or because of other deficiencies, can still vote, either in person or by

> While Plaintiffs describe the alleged violation as one of substantive due process,
Doc. 10 at 27, Count I, Plaintiffs also refer to the right to vote being “incorporated”
against the states by the Due Process Clause. Doc. 10 1 55. Regardless of how
Plaintiffs assert their Fourteenth Amendment rights, election statutes that affect the
right to vote are reviewed under the Anderson/Burdick standard. “When analyzing
whether a state election law violates the Equal Protection Clause of the Fourteenth
Amendment, the Eleventh Circuit applies the same balancing test established
in Burdick v. Takushi.” Friedman v. Snipes, 345 F. Supp. 2d 1356, at 1378-1379
(S.D. Fla. 2004) (citing Fulani v. Krivanek, 973 F.2d 1539, 1543 (11th Cir. 1992)).
16
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correcting the deficiency with another ballot application or ballot.® There is
nothing in Georgia’s absentee ballot statutes that prohibit a voter from securing a
second ballot, or ballot application, and curing any prior deficiency.’

a. The Type of Ballot Deficiencies.

Plaintiffs challenge two categories of rejected ballots. First, Plaintiffs
challenge the rejection of ballots where the signature of the voter does not match
the county’s records, a challenge this Court has already addressed and entered
injunctive relief. Second, Plaintiffs challenge the rejection of any ballot where the
voter failed to provide a year of birth. Plaintiffs’ contention is that if a voter
provides the wrong year of birth, or fails to provide any year of birth, the ballot
must be accepted.

The State has a legitimate interest in requesting, and even requiring, year of
birth to assist county election officials in confirming the identity of the voter. No
court, to Defendants’ knowledge, has struck down a statutory requirement that

identifying information, such as year or date of birth, accompany the absentee

® Early voting began in Georgia on October 15, 2018 and will continue through
Nov. 2, 2018. O.C.G.A. § 21-2-385(d)(1). While some counties had early voting
on multiple Saturdays, all counties had early voting on Saturday, Oct. 27, 2018. Id.
"In McDonald, the Supreme Court recognized that States are permitted to expand
the franchise, in a non-discriminatory manner, even where the resulting regulatory
system is not perfect. 394 U.S. at 809-810.

17
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ballot. This is true even where the failure to include the information led to a
rejection of the absentee ballot.

Importantly, as discussed above, the Georgia Supreme Court has interpreted
§ 21-2-386(a)(1)(C) in a manner that limits the requirement for information about
year of birth (or date of birth in the prior statute) to instances where the county
election official cannot confirm the identity of the voter without it. Jones, 279 Ga.
at 533. In some circumstances the year of birth may be required to distinguish
between voters with the same name living in the same county. This narrowing
construction by the Georgia Supreme Court is binding on this court. McElroy v.
Holloway, 451 U.S. 1028, 1031 (1981) (“state courts are the ultimate expositors of
state law . .. and . . . we are bound by their constructions.” (quoting Mullaney v.
Wilbur, 421 U.S. 681, 691 (1975)). While Defendants contend that the statute is
facially constitutional under any reading, the Georgia Supreme Court’s narrowing
interpretation further limits any burden the statute may impose on voters.

b. No Court Has Held Similar Provisions Unconstitutional.

None of cases cited by Plaintiffs support the challenges Plaintiffs make and
the relief they seek. In fact, one case cited by Plaintiffs, Friedman v. Snipes, 345
F. Supp. 2d 1356 (S.D. Fla. 2004), refutes completely their challenge to a voter’s

inability to deliver an absentee ballot to the voter’s polling place on the day of

18
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election.® Doc. 10 § 11. The Friedman Plaintiffs challenged Florida’s refusal to
accept absentee ballots postmarked on the date of the election, but received by
elections officials after the election.® The court recognized that:

States “‘have broad powers to determine the conditions under which

the right of suffrage may be exercised.”” McDonald v. Bd. of Election

Comm rs of Chicago, 394 U.S. 802, 807, 22 L. Ed. 2d 739, 89 S. Ct.

1404 (1969) (quoting Lassifer v. Northampton County Bd. of

Elections, 360 U.S. 45, 50, 3 L. Ed. 2d 1072, 79 S. Ct. 985

(1959)). This is especially true in the context of absentee ballots,

because there is no fundamental right to vote by absentee ballot.
Friedman, 345 F. Supp. 2d at 1370. In finding the state law constitutional, the
court held that “[s]tate election laws which regulate the mechanics of voting are
‘reasonable, nondiscriminatory restrictions’ that are generally sufficient to justify
any restrictions imposed by the election laws.” Id. at 1374 (quoting Burdick, 504
U.S. at 434).

Plaintiffs’ Hearing Brief cites to numerous other cases where statutes, or
other official action, operated to prevent a class of voters from voting absentee.
Doc. 18 at 13-15. In each case however, the statue operated in a manner that

severely burdened the rights of a class of voters through no fault of the voter. In

Doe v. Walker, 746 F. Supp. 2d 667, 679-680 (D. Md. 2010), Maryland’s absentee

®0.C.G.A. § 21-2-385(a) (providing that voter is to mail absentee ballot or
“deliver same to the board of registrars or absentee ballot clerk.”).
? Plaintiffs’ claims were brought under the First and Fourteenth Amendments and
52 U.S.C. § 10101. All of Plaintiffs’ claims were rejected.

19
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ballot statutes did not allow sufficient time, between mailing the ballot and the
deadline for return, to reach military personnel overseas. The court explained that
“[b]y imposing a deadline which does not allow sufficient time for absent
uniformed services and overseas voters to receive, fill out, and return their
absentee ballots, the state imposes a severe burden on absent uniformed services
and overseas voters’ fundamental right to vote.” In other words, the statute, by its
express terms, imposed a severe burden on the right to vote.

Similarly, in Zessar v. Helander, 2006 U.S. Dist. LEXIS 9830 (N.D. Ill.
2006), vacated as moot, 536 F.3d 788 (7th Cir. 2008), the statute at issue provided
no pre-election notice to any voter whose ballot was rejected. The matching of a
signature on the ballot envelope against the voter’s registration record did not take
place until the night of the election. Id. at * 6-7. In addition, the statute provided
for notice to the voter only after a twenty-one (21) day, post-election, period for
recounts. Id. at 8. The court held that voters, whose absentee ballot applications
had been approved, had a state conferred liberty interest protected by procedural
due process, and recognized that absentee ballot applicants did not. Id. at * 17-19.
“The right to receive an absentee ballot is not the same as the right to vote.” Id. at
* 17. However, once the state has approved the absentee ballot application,

“absentee voters are entitled to [procedural] due process protection.” Id. at * 19.
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Here, of course, Plaintiffs have not asserted a procedural due process claim. And
even the Zessar court expressly held that “[t]he right to receive an absentee ballot
Is not the same as the right to vote, and will not receive the same constitutional
protection.” Id. at *17.

Finally, in Hoblock v. Albany County Board of Elections, 341 F. Supp. 2d
169, 176 (N.D.N.Y. 2004), a federal court enjoined a primary election and then
ordered a special primary and general election. The district court ordered the
election board to send absentee ballots, for the special primary, to those voters who
had applied for a ballot for the cancelled primary election. The board mailed this
group of voters a ballot for both the special primary and general election, but state
law prohibited sending an absentee ballot to anyone who had not applied. In an
election contest after the general election, the losing candidate challenged the
ballots from those voters that had not applied for a ballot, and a state court
invalidated the votes. The district court held that “the intentional decision by the
Board to send out absentee ballots to voters and then to refuse to tally those ballots
... [was] clearly an ‘officially-sponsored election procedure’” that denied these
voters the right to vote. 1d. at 176-177.

Every case where an absentee ballot statute has been held unconstitutional

for rejecting absentee ballots, the statute, by design, failed to authorize any notice
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to voters that their ballots were deficient and rejected them. See Raetzel v.
Parks/Bellemont Absentee Election Bd., 762 F. Supp. 1354, 1357-1358 (D. Ariz.
1990) (no notice, even post-election, provided to voter); Saucedo v. Gardner, 2018
U.S. Dist. LEXIS 136895 (D. N.H. 2018) (no review of ballots until election night
and therefore no notice to voters that their ballots were not counted); Zessar v.
Helander, 2006 U.S. Dist. LEXIS 9830 (N.D. Ill. 2006), vacated as moot, 536 F.3d
788 (7th Cir. 2008) (no pre-election notice to any voter whose ballot was rejected);
La Follete v. Padilla, CPF-17-515931, slip op. at 2 (Cal. Super. Ct. Mar. 5, 2018)
(no pre-election cure possible for signature not matching); Fla. Dem. Pty v.
Detzner, 2016 U.S. Dist. LEXIS 143620 at *5 (N.D. Fl. 2016) (no pre-election
notice to voters of signature mismatch).

The Detzner case is significant in that the relief provided by the Court
extended no further than what Georgia law already provides. The Detzner court
analyzed Florida’s statute under the Anderson and Burdick line of cases and found
the state system irrational because it allowed voters to cure some deficiencies, up
to 5 pm the day before the election, but not a deficiency as to the match of the
signature. Id. at 21. The district court held that the same cure period, i.e., upto 5
pm on the day before the election, should apply to voters whose ballots were

rejected due to the signature non-match. Id. at 28-29. Importantly, the notice due
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to voters is that provided in the statute for other deficiencies, that election officials
“shall, on behalf of the county canvassing board, notify each elector whose ballot
was rejected . .. .” Id. There was no requirement of any specific method of
notification or even a standard by when notice had to be accomplished.

Georgia’s statute does not, under these cases, violate the Constitution.°
Unlike every state law discussed above, Georgia’s statutory scheme provides
notice of the rejected ballot, and with language similar to Florida’s statute.
0.C.G.A. 8 21-2-386(a)(1)(C). Unlike the other state statutes discussed above,
Georgia’s statute does not, by design, prevent absentee voters from being notified
that their ballot was rejected and curing the defect. No doubt, a voter whose
absentee ballot is received by the county on the day of the election, or even a day
before the election, is not likely to receive notice of their rejected ballot until after

the election. But that circumstance is not by design of the statute. In every case

1% Plaintiffs’ argument, that the absentee ballot rejection rates have a disparate
racial impact, is not sufficient to establish a constitutional violation. Doc. 18 at 19-
20. Constitutional violations require discriminatory intent. Burton v. City of Belle
Glade, 178 F.3d 1175, 1188-1189 (11th Cir. 1999) (holding that to establish a
Fourteenth Amendment claim Plaintiffs must show both discriminatory intent and
effect.) As testified by Mr. Harvey, the rejected absentee ballots for all reasons in
2014 and 2016 accounted for less than %2 of 1% of absentee ballots. Doc. 24-1
f11. (The Declarations of Chris Harvey and Lynn Ledford referenced this brief
are hereby incorporated by reference from Georgia Muslim Voter Project v. Kemp,
Case No. 1:18-CV-4789, Docs. 24-1 and 23-1, respectively). The low rate of
overall rejections weighs against a finding of discriminatory intent.
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noted above, the lack of notification was by design; the statutes provided for post-
election notice only, if any. While Georgia’s statute may not be perfect, it is
constitutional. “Ideally, perfection would be the appropriate standard for judging
the [ballots]. But we live in an imperfect world.” Bush v. Gore, 531 U.S. 98, 143
(Ginsburg, J., dissenting) (explaining that “even in the context of the right to vote,
the state is permitted to reform one step at a time.”)

B.  Plaintiffs Cannot Show That They Will Suffer Irreparable Harm.

Plaintiffs have not shown that they will suffer irreparable harm. “A showing
of irreparable harm is the ‘sine qua non’ of injunctive relief.” Siegel v. LePore,
234 F.3d 1163, 1176 (11th Cir. 2000) (citations omitted). When a plaintiff has not
shown a likelihood of success on the merits, claims for irreparable injury based on
an alleged constitutional injury have no merit. Overstreet v. Lexington-Fayette
Urban County Gov't, 305 F.3d 566, 578 (6th Cir. 2002). Here, Plaintiffs have
failed to a likelihood of success of the merits and therefore have failed to show
irreparable harm. Moreover, Plaintiffs have shown no harm because they failed to
identify a single voter whose ballot was rejected and who will not be able to cure

the deficiency by casting another ballot.
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C. The Damage to the Defendant Outweighs Any Alleged Injury to
Plaintiffs.

The 2018 general election is underway. The declaration of Lynn Ledford
describes the difficulties involved in changing election procedures in the middle of
an election. See Footnote 10, supra. The Supreme Court has repeatedly recognized
the importance of not upsetting a state’s election process with last minute changes
to its process. Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006); Benisek v. Lamone, 138
S. Ct. 1942 (2018). Thus, Plaintiffs have not met their burden. See Baker v.
Buckeye Cellulose Corp., 856 F.2d 167, 169 (11th Cir. 1988).

D.  An Injunction Would be Adverse to the Public Interest.

An injunction, in the middle of the 2018 general election, would be against
the public interest. Each of Georgia’s 159 counties has started early in person
voting and they have already trained all of their personnel on current election
processes. An injunction would further strain each county’s resources. See Decl.
of Lynn Ledford {1 19-23. Additionally, “Georgia has an interest in preventing
election fraud that ‘provides a sufficient justification for carefully identifying all
voters participating in the election process.”” Common Cause/Georgia v. Billups,

554 F.3d 1340, 1353 (11th Cir. 2009) (quoting Crawford, 553 U.S. at 194-195).
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CONCLUSION
Because Plaintiffs cannot satisfy the standards for a preliminary injunction,
their request should be denied.

Respectfully submitted,

CHRISTOPHER M. CARR

Attorney General 112505
DENNIS R. DUNN 234098
Deputy Attorney General

RUSSELL D. WILLARD 760280
Senior Assistant Attorney General

/s/Cristina M. Correia
CRISTINA M. CORREIA 188620
Senior Assistant Attorney General

[s/Elizabeth A. Monyak
ELIZABETH A. MONYAK 005745
Senior Assistant Attorney General

Attorneys for Secretary of State Brian Kemp
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CRISTINA CORREIA
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Atlanta, GA 30334
ccorreia@law.ga.gov
404-656-7063

404-651-9325

26



Case 1:18-cv-04776-LMM Document 36 Filed 10/29/18 Page 27 of 29

Certificate of Compliance

I hereby certify that the forgoing Defendant’s Response to Plaintiffs’ Motion
for Preliminary Injunction were prepared in 14-point Times New Roman in

compliance with Local Rules 5.1(C) and 7.1(D).
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Bryan Ludington Sells
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