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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
Civil Action File No.
BRIAN KEMP, et al., 18-cv-04776 LMM
Defendants.

Plaintiffs’ Brief in Response to Defendant Kemp’s
Emergency Motion to Stay Pending Appeal

In addition to the reasons set forth in the Brief filed by Plaintiffs in Georgia
Muslim Voter Project, et al. v. Kemp, et al., (“Georgia Muslim”) (No. 18-cv-
04789, Doc. 36), the Emergency Motion to Stay Pending Appeal filed by Brian
Kemp should be denied for the following reasons.

First, Secretary Kemp has failed to carry his burden of showing likelihood of
success on the merits of the appeal because he does not address the Martin
Plaintiffs’ fundamental right to vote and equal protection claims. For the reasons

set forth in the Martin Plaintiffs’ Brief in Support of Motion for Preliminary
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Injunction (Doc. 4) and Hearing Brief (Doc. 18), the fundamental right to vote and
equal protection counts provide an independently adequate basis upon which to
grant injunctive relief. The Eleventh Circuit will affirm this Court’s Order if it is
right for any reason, including reasons not relied upon by the Court. Glasscox v.
City of Argo, 903 F.3d 1207, 1217 (11th Cir. 2018) (“‘[W]e may affirm for
any reason supported by the record, even if not relied upon by the district court’”
(internal quotation marks and citation omitted)). Thus, to carry his burden of
showing a likelihood of success on appeal, Secretary Kemp must show a likelihood
of success on the claims raised by the Martin Plaintiffs. This Secretary Kemp has
utterly failed to do.

Second, the standard of review on appeal will be highly deferential, further
decreasing Secretary Kemp’s likelihood of success. Majd—Pour v. Georgiana
Cmty. Hosp., Inc., 724 F.2d 901 (11th Cir.1984) (“The decision to grant
preliminary injunctive relief is within the broad discretion of the district court.”).

Third, on the merits of the procedural due process claim, the Secretary still
has no answer for how deployed military or home-bound elderly and disabled are

supposed to cure perceived signature mismatches. As a result, for these voters the

judgment of the ballot clerk — who does not have to have any training in
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handwriting analysis or signature comparison — is final without any possibility for
review or challenge by the voter. There is a substantial risk that granting a stay
will disenfranchise these voters.

Fourth, co-defendants Gwinnett County Board Members have conspicuously
not joined the Secretary’s appeal or his Emergency Motion. This is
particularly significant because the actual work complying with this Court’s Order
will be done by the counties like Gwinnett, not the Secretary of State. There 1s no
competent evidence that complying with the Court’s Order will be difficult or
cumbersome for the counties, and substantial evidence that the Order is providing a
reasonable and workable procedure for preventing the disenfranchisement of
eligible voters.

As set forth in the Declaration of Marilyn Marks, attached hereto as Exhibit
1, Gwinnett County election officials have given every indication that they fully
intend to comply with the letter and spirit of this Court’s Order and can do so
without any particular hardship. (Marks Decl., attached hereto as Exhibit 1, 9 6 -
12). See also Georgia Muslim, Plaintiffs’ Supplemental Brief in Opposition to
Defendant Kemp’s Motion For Stay (No. 18-cv-0478, Doc. 37) (Court’s remedy

“easily doable” for Chatham County).
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Fifth, any burden imposed upon the Secretary is minimal when compared to
the threat of improperly disenfranchising eligible citizens. This insignificant
burden is no bar to preliminary relief:

The potential hardships that Georgia might experience are minor

when balanced against the right to vote, a right that is essential to an

effective democracy. In fact, the hardships that Georgia might suffer

are minimized by the fact that the requested remedy is tailored to this

particular circumstance.

United States v. Georgia, 892 F. Supp. 2d 1367, 1377 (N.D. Ga. 2012).

As the Supreme Court explained in Nken v. Holder, 556 U.S. 418, 427
(2009), a “stay is an ‘intrusion into the ordinary processes of administration and
judicial review . . . and accordingly “is not a matter of right, even if irreparable
injury might otherwise result to the appellant.”” (citation omitted). Secretary

Kemp has not carried his heaving burden of showing entitlement to this

extraordinary relief, and his motion should therefore be denied.
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Respectfully submitted this 29" day of October, 2018.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
bbrown@brucepbrownlaw.com
Bruce P. Brown Law LLC

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306

(404) 881-0700

Attorney for Plaintiffs

John Powers
jpowers@lawyerscommittee.org

Admitted pro face vice

Lawyers’ Committee for Civil Rights Under Law
1500 K Street NW, Suite 900

Washington, D.C. 20005

Telephone: (202) 662-8600

Facsimile: (202) 783-0857

Attorney for Plaintiffs Dana Bowers, Jeanne
Dufort, Rhonda J. Martin and The Georgia
Coalition for the People’s Agenda, Inc.
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CERTIFICATE OF COMPLIANCE
I hereby certify that the foregoing Plaintiffs’ Brief in Response to Defendant
Kemp’s Emergency Motion to Stay Pending Appeal has been prepared in
accordance with the font type and margin requirements of LR 5.1, using font type
of Times New Roman and a point size of 14.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
BRUCE P. BROWN LAW LLC
Attorney for Plaintiffs

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306
(404) 881-0700
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CERTIFICATE OF SERVICE

This is to certify that I have this day caused the foregoing Plaintiffs’ Brief in
Response to Defendant Kemp’s Emergency Motion to Stay Pending Appeal to be
served upon all other parties in this action by via electronic delivery using the
PACER-ECF system.

This 29'" day of October, 2018.

/s/ Bruce P. Brown

Bruce P. Brown

Georgia Bar No. 064460
BRUCE P. BROWN LAW LLC
Attorney for Plaintiffs

1123 Zonolite Rd. NE

Suite 6

Atlanta, Georgia 30306
(404) 881-0700
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs, Civil Action File No.
V.

1:18-cv-04776-LMM
BRIAN KEMP, et al.

Defendants.

DECLARATION OF MARILYN MARKS

MARILYN MARKS hereby declares as follows

1. My name is Marilyn Marks and | am over the age of 18 and fully
competent to make this declaration.

2. This declaration is based on my personal knowledge.

3. I 'am the Executive Director of Coalition for Good Governance, a non-
profit non-partisan organization currently assisting the Plaintiffs in the
organization and financing of this litigation.

4. In the days since the Court issued the October 25, 2018 Temporary

Restraining Order, as part of our organization’s mission of advocacy for
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election integrity, Coalition for Good Governance and its members have
been working to find ways to assist Gwinnett County’s 1,053 mail ballot
voters whose ballots have been rejected for a variety of reasons based on
information on the oath section of the return ballot envelope.

5. As part of that effort, | have been in communication with Ms. Kristi
Royston, Deputy Director of VVoter Registration and Elections for
Gwinnett County. Ms. Lynn Ledford, Director of Elections was copied
on all email communications.

6. Ms. Royston and | exchanged a number of emails concerning Gwinnett
County’s rejected mail ballot voters and what steps Gwinnett County
could take to cure such rejections if the voter is an eligible voter. Ms.
Royston was clear that the County is complying with the Court’s order
regarding the handling of signature discrepancy rejections, so that
potentially discrepant signatures could be cured through appropriate
means.

7. According to the Secretary of State’s records, the vast majority of mail
ballots rejected by Gwinnett County were rejected for reasons other than
perceived signature discrepancies, such as a missing date of birth or a

missing address.
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8. Ms. Royston wrote me that rejected Gwinnett mail ballot voters could
cure such discrepancies in her office beginning immediately, including
Sunday, October 28, by seeing Ms. Ledford, Ms. Royston, or Ms.
Shantell Black of the Elections Department, if the voter visits in person,
and provides the missing ballot envelope information.

9. Ms. Royston indicated that the process would be easy for the voter and
encouraged voters to bring translators if the voter would find it helpful.
She offered to personally help the voters with needed cures, including
through 6 pm on a Sunday evening, although the office officially closed
at S5pm.

10.Ms. Royston did not indicate that this would be a hardship or difficulty
for the Elections staff.

11.As a result, Coalition for Good Governance members and volunteers
began contacting rejected mail ballot voters on Sunday, October 28 to
inform them that eligible mail ballot voters could have their ballots cured
in person and the procedures for contacting the appropriate staff to do so.
Coalition for Good Governance through its members and volunteers is
helping arrange rides to the Election Office for rejected mail ballot voters

who desire to and are physically able to cure the ballot in person.
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12.Although an in-person cure process will only work for voters who are
physically able to cure small errors on their ballot envelope, and will not
assist deployed military voters and many elderly and disabled voters,
routinely voting by mail ballot, Gwinnett’s new process provides many

voters with the opportunity to cure rejected ballots.

| declare under penalty of perjury, in accordance with 28 U.S.C. § 1746, that the

foregoing is true and correct.

Executed on this date, October 28, 2018.

Marilyn Marks




