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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
RHONDA J. MARTIN, et al,
Plaintiffs,
VS. Civil Action No.: 1:18-cv-04776-LMM

BRIAN KEMP, SECRETARY OF
STATE OF GEORGIA, et al.,

Defendants.

DEFENDANTS STEPHEN DAY, JOHN MANGANO., ALICE O’LENICK,
BEN SATTERFIELD, AND BEAUTY BALDWIN’S COMBINED
RESPONSES IN OPPOSITION TO EMERGENCY MOTION FOR
RECONSIDERATION!

The Gwinnett BORE’s review of the additional absentee ballots required to
be counted by this Court’s order [Doc. 55] is being completed today and the Board
has noticed a meeting to certify its election results at 5:00 pm today. Judge Jones
ruled last night in Democratic Party of Georgia v. Crittenden, adopting this

Court’s reasoning about the handling of absentee ballots on a statewide basis.

! Counsel for the Gwinnett BORE received an email from counsel for the
Bordeaux Campaign at 9:21am stating that they planned to file an emergency
motion. No motion was attached. Plaintiff-Intervenors then filed this motion at
10:17am. The Gwinnett BORE is responding just after 12:00pm.
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Two days after this Court’s ruling and only after Judge Jones’ ruling did
counsel for Plaintiff-Intervenors seek yet another reconsideration of this Court’s
order—with less than seven hours from the filing of their motion to the planned
certification vote. This Court’s prior orders fully comprehend the practical issues
involved and there is no reason to revisit these issues on this timeline.

The Gwinnett BORE fully incorporates its prior briefs regarding the law
surrounding the expansive injunction sought by Plaintiff-Intervenors and offers
several additional points to assist the Court.

I. This Court and Judge Jones agreed on the method of handling absentee
ballots.

In its order, this Court specifically noted that Plaintiff-Intervenors had not
shown that signature and address information was material:
Unlike Plaintiffs' arguments with respect to missing or incorrect birth years,
Plaintiffs offer only conclusory statements and no supporting authority for
their claim that a missing signature, incorrect address, or other clerical errors
are immaterial pursuant to the Civil Rights Act. Thus, Plaintiffs have not
met their high burden on this point and the requested broader injunction is
not granted.
[Doc. 55, p. 10 n. 4].
The plaintiffs in Democratic Party of Georgia similarly sought a ruling on

materiality like that sought by Plaintiff-Intervenors in their motion for

reconsideration. Democratic Party of Georgia v. Crittenden, slip op. at p. 23.
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Judge Jones rejected that view, instead adopting this Court’s order due to concerns
about a lack of statewide uniformity. Judge Jones found:

Thus, for the sake of statewide uniformity and assurance that all absentee

mail-in ballots are equally treated, the Court adopts the rationale set forth in

Judge May’s Order and holds that absentee mail-in ballots rejected solely

because of an omitted or erroneous birth date must be counted.

Slip op., p. 27 (emphasis added). Judge Jones’ specific order related to the lack of
uniformity across the state in the treatment of absentee ballots was limited to birth
year issues only. It is important to note that there is no evidence in the record in
any case involving absentee ballots about how more than just a handful of counties
process absentee ballots.

If this Court orders further relief, it seems likely that Judge Jones will also
have to revisit his order on a statewide basis, even though every county except
Gwinnett has now certified its results to the Secretary of State. Trying to create
policies about counting ballots in this piecemeal fashion before different judges
with only hours left until Gwinnett’s certification is not in the public interest.
“Subject to specific exceptions, federal courts should not be involved in settling
state election disputes. Sound reasons grounded in both law and public policy
establish that far better forums for disputes involving elections to state offices are

found in the party machinery and the court system of the affected state.” Curry v.

Baker, 802 F.2d 1302, 130405 (11th Cir. 1986).

-3-



Case 1:18-cv-04776-LMM Document 58 Filed 11/15/18 Page 4 of 10

I1. The residence address and signature are part of the oath and thus are
material to determining qualifications.

Under O.C.G.A. 21-2-384(c)(1), the “undersigned voter” is swearing to his
or her residence address for voting purposes. That is fundamentally different than
the birth year, which is not referenced in the oath. In addition, signing the oath is
necessary to determine the qualifications of the voter, because it is the only method
of determining whether a signature matches at this point.

Plaintiffs are now arguing that the Gwinnett BORE’s rejection of absentee
ballots because of failure to sign an absentee ballot is an “unconstitutionally heavy
burden on the right to vote.” [Doc. 57-1, p. 9]. This is in spite of the clear
requirements of Georgia law that a ballot shall be rejected if “the elector has failed
to sign the oath,” O.C.G.A. § 21-2-386(1)(1)(C), and Plaintiffs arguments in this
case (before being joined by Plaintiff-Intervenors) that a missing signature was a
proper basis for rejection. See [Doc. 39, pp. 2, 4]. At some point, VVoters must take
responsibility for properly filling out the required information. Swann v. Secretary,
668 F.3d 1285 (11th Cir. 2012).

I11. Plaintiff-Intervenors proposed remedy cannot be completed quickly and a
further delay of certification will have statewide implications.

Gwinnett BORE staff are currently engaged in finalizing vote counts and

engaging in a recanvass of certain precincts requested by several voters ahead of
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certification. In response to this Court’s order on Tuesday [Doc. 55], staff had to
take the following steps over the past two days:

(1) Review all rejected ballots to double-check the categories and ensure that
the ballots rejected solely for incorrect or missing birth year information were
grouped together.

(2) Take the approximately 400 ballots identified as being rejected solely for
incorrect or missing birth year information and verify that, for each ballot
previously rejected due to an incorrect or missing birth year: (a) the voter did not
vote in person during early voting, (b) the voter did not vote in person on Election
Day, (c) the voter did not vote an additional absentee ballot, and (d) the voter did
not cast a provisional ballot that was ultimately counted.

(3) Open and begin the tabulation process for the votes. For a number of
absentee ballots this required the time-consuming process of ballot duplication
outlined by Director Ledford in this case to prepare the ballots for being read by
the machines. [Doc. 51-1, p. 3].

(4) Scan the ballots, add the absentee ballots to the vote totals, present the
final totals to the Board for certification.

Plaintiff-Intervenors propose that this process should be applied to all

remaining rejected ballots. Given that this process took two days for approximately
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400 ballots, performing the same tasks on a larger universe of ballots will take
time. Recognizing similar concerns from the Gwinnett BORE in prior filings, this
Court found it important that the relief granted in its Tuesday order applied to only
a small portion of the absentee ballots. [Doc. 55, p. 15]. If the Gwinnett BORE is
now required to count every previously rejected ballot, that burden grows
significantly.

Plaintiff-Intervenors also propose to allow at least 48 additional hours before
certification to allow for voters to sign previously unsigned ballots. After that
process is complete, additional time would be required to process the ballots that
were accepted during that period.

The statutory deadline for state certification remains November 20, 2018.
0.C.G.A. 8 21-2-499(b). While Judge Totenberg and Judge Jones have issued
orders related to statewide certification, those primarily require the completion of
certain tasks before the Secretary of State certifies the vote totals. If Gwinnett is
forced to wait further on its certification, the statewide processes of preparing
absentee ballots, programming DREs for the December 4 election, and starting the
time period for recounts and contests will remain delayed. See Dec. of Chris

Harvey in Case No. 1:18-cv-05181-SCJ [Doc. 14-1, pp. 3-4]. The burden on the
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voters who plan to vote in the December 4 runoff election will continue to grow as
certification is delayed.

IV. Plaintiff-Intervenors have raised a host of new issues and the equities do
not favor extending an injunction.

As shown in Plaintiff-Intervenors’ filings, they did not begin researching
how other counties were handling absentee ballots until Monday, November 12—
the same day they moved to intervene. See [Doc. 57-3, p. 4-5] (original email to
Forsyth County). After this Court ruled on November 13, granting their relief in
part, they still waited two more days before seeking reconsideration.

Their motion for reconsideration raises a number of issues that have not
been previously addressed. Plaintiff-Intervenors raise new facts about problems
with the Gwinnett ballot envelope that had not been previously brought before this
Court. Those are not “new facts” that can form the basis for reconsideration,
especially because those issues could have been raised far earlier.

Plaintiff-Intervenors did not use their opportunity to fully explain their
arguments about materiality before this point, and there remains a significant issue
to be resolved involving the materiality of a residence address and a signature.
Plaintiff-Intervenors failed to present those arguments before this point.

Finally, this Court must look again at the balance of equities. Once ballots

are tabulated, they cannot be removed from the vote count. If this Court orders the
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relief Plaintiff-Intervenors propose in an emergency context and then ultimately
determines that the residence address or signature is material, there is no way to
undo the harm to other voters of vote dilution from allowing illegally cast votes.
“A citizen’s right to a vote free of arbitrary impairment by state action has been
judicially recognized as a right secured by the Constitution, when such impairment
resulted from dilution from a false tally, or by a refusal to count votes from
arbitrarily selected precincts, or by a stuffing of the ballot box.” Baker v. Carr, 369
U.S. 186, 208, 82 S.Ct. 691, 705, 7 L.Ed.2d 663 (1962).

CONCLUSION

Plaintiff-Intervenors propose that this Court revisit its carefully considered
order and implement a massive change, allowing counting of absentee ballots
where the oath of the elector is incomplete or unsigned. That change would apply
to a large universe of ballots. That change would have a statewide impact because
it would require Judge Jones to revisit his order. That change would continue to
delay certification, meaning that voters in the December 4 runoff will have less
time to vote in that election for each day that passes. This Court should not change

its prior order and allow the state election systems to continue to operate.

| certify that this brief has been prepared in a Times New Roman 14-point
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font, one of the font and point selections approved by the Court in Local Rule
5.1(C).
Respectfully submitted this 15th day of November, 2018.

/s/ Bryan P. Tyson

Frank B. Strickland

Georgia Bar No. 687600

fbs@sbllaw.net

Bryan P. Tyson

Georgia Bar No. 515411

bpt@sbllaw.net

Anne W. Lewis

Georgia Bar No. 737490

awl@sbllaw.net

STRICKLAND BROCKINGTON
LEWIS LLP

Midtown Proscenium Suite 2200

1170 Peachtree Street NE

Atlanta, GA 30309

(678)347-2200

RICHARD A. CAROTHERS
Georgia Bar No. 111075
richard.carothers@carmitch.com
Brian R. Dempsey

Georgia Bar No. 217596
Brian.dempsey@carmitch.com
CAROTHERS & MITCHELL, LLC
1809 Buford Highway

Buford, GA 30518

(770) 932-3552

Attorneys for Stephen Day, John Mangano,
Alice O’Lenick, Ben Satterfield, and Beauty
Baldwin
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
RHONDA J. MARTIN, et al.,
Plaintiffs,
VS. Civil Action No.: 1:18-cv-04776-LMM

BRIAN KEMP, SECRETARY OF
STATE OF GEORGIA, et al.,

Defendants.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that I have this date electronically filed the foregoing
DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK,
BEN SATTERFIELD, AND BEAUTY BALDWIN’S COMBINED
RESPONSES IN OPPOSITION TO EMERGENCY MOTION FOR
RECONSIDERATION with the Clerk of the Court using the CM/ECF system
which will automatically send email notification of such filing to the attorneys of
record.

This 15th day of November, 2018.
/s/ Bryan P. Tyson
Bryan P. Tyson
Georgia Bar No. 515411
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