
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

RHONDA J. MARTIN, DANA BOWERS, 
JASMINE CLARK, SMYTHE DUVAL, 
JEANNE DUFORT and THE GEORGIA 
COALITION FOR THE PEOPLE’S 
AGENDA, INC., 

 Plaintiffs, 
and 
 
CAROLYN BOURDEAUX FOR 
CONGRESS and FAZAL KHAN, 

                  Plaintiff-Intervenors, 

v. 

BRIAN KEMP, SECRETARY OF STATE 
OF GEORGIA; REBECCA N. 
SULLIVAN, RALPH F. “RUSTY” 
SIMPSON, DAVID J. WORLEY and 
SETH HARP; STEPHEN DAY, JOHN 
MANGANO, ALICE O’LENICK, BEN 
SATTERFIELD and BEAUTY 
BALDWIN, 

 

 Defendants. 

 

Civil Action File No. 

1:18-cv-04776 LMM 
 

  

 
BRIEF IN SUPPORT OF PLAINTIFF-INTERVENORS’ 
EMERGENCY MOTION FOR RECONSIDERATION 
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 Pursuant to Local Rule 7.2.E., Plaintiff-Intervenors respectfully move for 

reconsideration of the Court’s Order denying their request to enjoin Defendants from 

rejecting absentee ballots because of omitted or incorrect addresses or lack of 

signature. Dkt. No. 55. Based on evidence produced to Plaintiff-Intervenors 

yesterday afternoon, Plaintiff-Intervenors request that the Court require Defendants 

to count unlawfully rejected absentee ballots and include them in the certified return 

of election and to enjoin certification until they do so. The Gwinnett County Board 

of Election is scheduled to meet at 5 p.m. today, November 15, to certify its 

general election returns. 

LEGAL STANDARD 

 “Motions for reconsideration shall not be filed as a matter of routine practice,” 

but only when “absolutely necessary.” LR 7.2.E., N. D.Ga. Reconsideration is 

necessary where there is (1) newly discovered evidence; (2) an intervening 

development or change in controlling law; or (3) a need to correct a clear error of 

law or fact. See Jersawitz v. People TV, 71 F. Supp. 2d 1330, 1344 (N.D.Ga.1999); 

Pres. Endangered Areas of Cobb’s History, Inc. v. U.S. Army Corps of Eng’rs, 916 

F. Supp. 1557, 1560 (N.D.Ga.1995), aff’d, 87 F.3d 1242 (11th Cir. 1996). This 

motion is based on newly discovered evidence produced to Plaintiff-Intervenors 

yesterday afternoon. See Marshall Decl. ¶¶ 3-4. 
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FACTS 

Except where a Court orders otherwise, for the Gwinnett County Board of 

Election to accept an absentee ballot, the voter must perfectly complete a densely-

worded, poorly designed form, with instructions alternating in English and Spanish, 

printed in approximately size 6.5-point font. See Dkt. 56-4 at 2 (Verified Complaint, 

Ex. D). By way of example, this text is in size 6.5-point font and is nearly illegible.  

Before this Court’s November 13 order, Gwinnett County rejected 1,594 

timely returned absentee ballots,1 1 rejection for every 12 absentee votes counted. 

Forsyth County rejected only 28 timely returned absentee ballots, or 1 rejection for 

every 125 absentee votes.2 That is because Forsyth County accepts ballots that would 

be rejected in Gwinnett County.  

First, the Forsyth County Election Administrator has confirmed that it “does 

not reject absentee ballots based solely on missing information on the Ballot return 

envelope such as address or date/year of birth. If the signature on the oath matches 

the signature on the voter registration records we have the ballot is accepted.” Attach. 

                                                 
1 See Secretary of State’s public website, available at 
http://elections.sos.ga.gov/Elections/voterabsenteefile.do. The 901 absentee votes referenced by 
Plaintiff-Intervenors in its prior Brief, Dkt. 45-6, excludes ballots cast outside of Congressional 
District 7. The 901 figure also excludes voters went on to vote in person or by requesting another 
absentee ballot after they learned their absentee ballot was rejected.  
2 See Marshall Decl. ¶ 4 & Ex. 1.  
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1 (“Marshall Decl.”), Ex. A.3 This is directly contrary to Gwinnett County’s 

rejection of ballots for the same reason. 

Second, in Forsyth County, election officials telephone and email to alert 

voters to signatures missing from their absentee ballot. Plaintiff-Intervenors know 

of no efforts in Gwinnett County to do more than mail voters notice if an absentee 

ballot is slated for rejection before election day, leaving voters at risk of receiving 

notice too late. This, too, likely explains why so many more absentee ballots are 

rejected for lack of signature in Gwinnett County than Forsyth County. 

Finally, Gwinnett County intends to certify results that exclude timely ballots 

with no genuine dispute about the voter’s qualifications. For at least 30 “missing 

address” rejections, the registration records show that the voter’s residential address 

and mailing address are the same. In other words, these records suggest the ballot 

was mailed to the voter’s registration address, in which case the voter’s registration 

address appears on the opposite side of the envelope rejected for “missing 

address.4 In at least five of those instances, voters have signed declarations attesting 

                                                 
3 At the preliminary injunction stage, a district court may rely on declarations and hearsay 
materials which would not be admissible evidence for a permanent injunction, if the evidence is 
“appropriate given the character and objectives of the injunctive proceeding.” Levi Strauss & Co. 
v. Sunrise Int'l Trading Inc., 51 F.3d 982, 985 (11th Cir. 1995). 
4 Plaintiff-Intervenors have received only about 285 envelopes of rejected absentee ballots, but 
they understand many more remain slated for rejection even after the Court’s November 13 
order, including those rejected for missing addresses. 
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to their qualifications. In at least one instance, a voter was specifically instructed by 

the Board’s staff to leave his address blank. Marshall Decl. Ex. 3 at 1-2 (Declaration 

of Randy Jefferson). His timely ballot is nevertheless slated for rejection when the 

Gwinnett County Board of Election certifies its election results today.  

PROCEDURAL HISTORY 

 In the Emergency Motion for Temporary Restraining Order and Order to 

Show Cause, Plaintiff-Intervenors sought to enjoin Defendants’ rejection of absentee 

ballots because of errors or omissions in the dates of birth and addresses or lack of 

signature. On November 13, 2018, the Court granted an injunction as to the dates of 

birth but denied it as to addresses and signatures.5 Dkt. No. 55.  

 Late yesterday afternoon, November 14, Plaintiff-Intervenors obtained 

records under the Georgia Open Records Act from the Forsyth County Voter 

Registration and Elections Department and the Gwinnett County Voter Registrations 

and Elections Office concerning rejected absentee ballots. These records show that 

two counties have starkly different policies on whether to reject ballots due to 

                                                 
5 Because the Court denied Plaintiff-Intervenors’ request for injunctive relief based on their 
likelihood to succeed on the merits as to absentee ballots with errors or omissions in addresses, 
or lacking signatures, this Motion only addresses the Court’s finding as to that preliminary 
injunction factor. We incorporate by reference our November 11 briefing of the other factors. 
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missing or erroneous addresses and what efforts to make to encourage voters to cure 

a ballot with a missing signature.  

ARGUMENT 

A. The Gwinnett County Defendants Violate the Equal Protection Clause 
by Rejecting Absentee Ballots that Forsyth County Would Accept or 
Cure.  

 Because the Equal Protection Clause prevents states from “valu[ing] one 

person’s vote over that of another” by “arbitrary and disparate treatment,” Bush v. 

Gore, 531 U.S. 98, 104-05 (2000), the voters in one Gwinnett County cannot be 

made to cast votes that are less likely to be counted than votes cast in other counties 

in Georgia. See Wexler v. Anderson, 452 F.3d 1226, 1231 (11th Cir. 2006). But 

Defendants have done just that.  

 Yesterday afternoon Plaintiff-Intervenors obtained records showing Forsyth 

County, the only other county that includes part of Georgia’s 7th Congressional 

District, does not reject ballots for missing or erroneous addresses. See Ex. A. 

Forsyth County correctly reasons that the voter’s identity is clear from the ballot and 

its signature. Id. Defendants’ rejection of these ballots will violate the Equal 

Protection Clause by applying different standards in evaluating the sufficiency of 
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absentee ballot oaths in Gwinnett County as compared to Forsyth County.6 In 

Forsyth County, the County Board will count the vote of an otherwise qualified 

citizen who omits or submits an “incorrect”7 address from their absentee ballot 

envelope. In Gwinnett County, the County Board will reject the vote of an otherwise 

qualified resident who or submits an “incorrect” an address from their absentee 

ballot envelope. The franchise may not be predicated on county lines, and Georgia 

citizens may not constitutionally be disenfranchised based on which side of the 

county-line they reside. 

And when Forsyth County receives an absentee ballot without a signature, its 

election officials call and/or email the voters to alert them of the omission and to 

encourage them to cure their ballot.8 Marshall Decl., Ex. 1. Meanwhile, there is no 

evidence that Gwinnett County calls voters to cure missing signatures. This too puts 

Gwinnett County voters at a far greater risk of losing the right to vote to a scrivener’s 

                                                 
6 Because Plaintiff-Intervenors do not dispute the Court’s findings as to the remaining 
preliminary injunction factors, they assert that they have satisfied those factors based on the 
reasoning presented in their Emergency Motion for Temporary Restraining Order and to Show 
Cause and for Preliminary Injunction and as explained in the Court’s November 13, 2018 Order. 
Dkt. Nos. 45-6, 55. 
7 Note that Gwinnett County requires a “residence” address, an instruction given in 6.5-point font 
in a dual-language form. Some voters have a different mailing address, such as a P.O. Box. 
Voters who miss that instruction and submit their mailing address are disenfranchised. In 
addition, a reasonable voter might interpret the form on the envelope to be an opportunity to 
change his or her address, as is often the case with forms provided in bulk mailings. Again, in 
Gwinnett County, the cost of such a misunderstanding is disenfranchisement. 
8 Plaintiff-Intervenors were unable to obtain this information at the time they filed their Emergency 
Motion for Temporary Restraining Order and Order to Show Cause. 
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error, an error encouraged by the incomprehensibly small and dense text on the back 

of the absentee ballot. 

B.  Rejecting Ballots for Missing Addresses or Signatures Constitutes a 
Violation of the Civil Rights Act and an Undue Burden on the 
Constitutional Right to Vote.  

 The Defendants’ policy to reject absentee ballots for missing or erroneous 

addresses or missing signatures presents the same violation under federal law as 

rejecting ballots for missing or erroneous dates of birth. The Civil Rights Act 

prohibits the denial of the right to vote in an election because of an error or omission, 

if such error or omission is not material in determining whether such individual is 

qualified to vote in that election. 52 U.S.C. § 10101(a)(2)(B). Based on Schwier v. 

Cox, 340 F.3d 1284, 1296–97 (11th Cir. 2003), this Court held that “a voter’s ability 

to correctly recite his or her year of birth on the absentee ballot envelope is not 

material to determining said voter’s qualifications under Georgia law.” Dkt. No. 55 

at 11. The same is true of voters’ ability to recite their address or sign the oath.  

  A voter’s address and signature are not required to determine whether he or 

she is qualified to vote. See Schweir, 340 F.3d at 1297 (“[T]he only qualifications 

for voting in Georgia are U.S. Citizenship, Georgia residency, being at least eighteen 

years of age, not having been adjudged incompetent, and not having been convicted 

of a felony.”) (emphasis in original). Indeed, by mailing the voter their absentee 
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ballot, Defendants have already determined that the voter is qualified. See O.C.G.A. 

§ 21-2-226 (requiring county board of registrars to determine eligibility upon receipt 

of voter registration application and to notify applicant of eligibility determination). 

Just as with birth dates, the Attorney General’s office has opined several times 

ballots that omitted addresses did not violate Georgia law because “the omission of 

. . . residence address . . . would not be material to that voter’s qualifications and the 

absentee ballot should be counted.” See Dkt. 56-5 (Worley Decl. and Exs.). 

 Similarly, election officials do not need the voter’s address to prove their 

qualification. As this Court noted, Defendants acknowledge that Georgia law only 

requires that the “election official can confirm the identity of the voter with the 

information that is provided.” Dkt. No. 55 at 11. In most cases, the voter’s 

registration and mailing address is the same, in which case, the voter’s address can 

be viewed by simply turning over the envelope.  

Rejecting ballots based on missing or incorrect address information, or a 

missing signature, on the outside of the ballot envelope places an unconstitutionally 

heavy burden on the right to vote.  As noted, for the Gwinnett County Board of 

Election to accept an absentee ballot, the voter must perfectly complete a densely-

worded, poorly designed form, with instructions alternating in English and Spanish, 

printed in approximately size 6.5-point font. See Dkt. 56-4 at 2 (Verified Complaint, 
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Ex. D). It is evident from even a cursory review of that envelope that understanding 

it and completing it correctly would be a challenge even for the most diligent and 

educated voter; one can only imagine the difficulties it would pose for those with 

vision problems, the elderly, and those with lower levels of literacy. A mistake in 

Gwinnett County results in complete disenfranchisement, a severe burden on the 

right to vote indeed. On the other side of the scale, the government has scant interest 

in the information required by this dense text because it already has confirmed that 

the voter returning the ballot is qualified and is who they say they are. The 

Constitution does not permit the government to place these types of trivial and 

pointless, yet profoundly consequential, hurdles in front of the ballot box. See 

Anderson v. Celebrezze, 460 U.S. 780 (1983); Burdick v. Takushi, 504 U.S. 428 

(1992). 

CONCLUSION 

 For the reasons provided above and Plaintiff-Intervenors’ previously filed 

pleadings, Plaintiff-Intervenors respectfully request that the Court reconsider its 

denial of their Emergency Motion for Temporary Restraining Order and Order to 

Show Cause as to absentee ballot envelopes with missing or incorrect addresses and 

issue a preliminary injunction requiring that Defendants count those ballots and 

refrain from certifying the Election returns until they do so.  Further, Plaintiff-
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Intervenors respectfully request that the Court also reconsider its decision 

concerning absentee ballot envelopes that are missing a signature and require that 

Defendants count all such ballots for which the voter has submitted a statement made 

under penalty of perjury substantially similar to the absentee Oath within 48 hours 

of the Court’s order. 

Dated: November 15, 2018 Respectfully submitted, 
 

/s/ Veronica Higgs Cope 
GA Bar No.: 352145 
The Cope Law Firm, P.C. 
2330 Scenic Highway 
Snellville, GA 30078 
Telephone: (494) 917-1077                                              
Facsimile: (866) 614-8295 
vcope@copelawfirm.com 
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Marc E. Elias* 
Bruce V. Spiva* 
Brian Marshall* 
Aria C. Branch* 
K’Shaani Smith* 
PERKINS COIE LLP 
700 Thirteenth Street, N.W., Suite 600 
Washington, D.C. 20005-3960 
Telephone: (202) 654-6200 
Facsimile: (202) 654-6211 
MElias@perkinscoie.com 
BSpiva@perkinscoie.com 
BMarshall@perkinscoie.com 
ABranch@perkinscoie.com 
KShaaniSmith@perkinscoie.com 
 
Counsel for Plaintiff-Intervenors 
*Pro Hac Vice Applications pending 
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CERTIFICATE OF COMPLIANCE 

 I hereby certify that the foregoing Brief in Support of Plaintiff-Intervenors’ 

Emergency Motion for Reconsideration has been prepared in accordance with the 

font type and margin requirements of L.R. 5.1, using font type of Times New Roman 

and a point size of 14. 

Dated: November 15, 2018 /s/ Veronica Higgs Cope 
Counsel for Plaintiff-Intervenors 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the 15th day of November 2018, I electronically filed 

the foregoing with the Clerk of the Court using the CM/ECF system which will 

automatically send email notification of such filing to parties in this action.  

Dated: November 15, 2018 

       /s/ Veronica Higgs Cope 

       Counsel for Plaintiff-Intervenor 
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