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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
V.
BRAD RAFFENSPERGER, Secretary CIVIL ACTION NO.
of State of Georgia, et al., : 1:18-CV-4776-LMM
Defendants. .

ORDER

This case comes before the Court on Plaintiffs’ Special Motion for an Award
for Attorneys’ Fees and Expenses [88]. After a review of the record and due
consideration, the Court enters the following Order.

On October 15, 2018, Plaintiffs filed this action against Defendants—the
Secretary of State,! State Election Board Officials (collectively with the Secretary
of State, “State Defendants”), and Gwinnett County Board of Registrations and
Elections (“BORE”) members. Dkt. No. [1]. On October 16, 2019, plaintiffs in

Georgia Muslim Voter Project v. Kemp, No. 1-18-cv-4789 (hereinafter, “GMVP”)

filed their action, seeking similar but more limited relief pursuant to different

constitutional claims, and contemporaneously with that lawsuit’s filing sought a

1 Since the filing of this action, current Secretary of State Brian Raffensperger has
been substituted for former Secretary of State, now-Governor Brian Kemp.
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temporary restraining order to prevent absentee ballots from being rejected on
signature mismatch grounds. On October 19, 2019, Plaintiffs here filed their
Motion for Preliminary Injunction [4], and the same day the Court scheduled a

hearing on the GMVP and Martin Plaintiffs’ motions for injunctive relief.

The night before the hearing, these Plaintiffs amended their complaint, and
the morning of the hearing, Plaintiffs filed an Amended Motion for Preliminary
Injunction [19]. Given the late filing of that request, the Court stated at the

hearing that it would not consider any requested relief by the Martin Plaintiffs

that was broader than the GMVP Plaintiffs’ request in fairness to Defendants.

Following the hearing, the Court granted the GMVP and Martin Plaintiffs’
motions as to the absentee ballot signature mismatch issue. See Dkt. Nos. [23,
26]. The Court issued the injunction on procedural due process grounds—a
ground solely raised by the GMVP Plaintiffs—and, given that ruling, declined to
also decide whether an injunction would also be appropriate under substantive
due process or equal protection. Dkt. No. [23] at 26 n.7. On November 2, 2018,
after Defendants had a chance to brief Plaintiffs’ Amended Motion [19], the Court
denied Plaintiffs’ broader request for injunctive relief, finding Plaintiffs had not
proven their proposed harm outweighed Defendants’ and the injunction would
not be adverse to the public’s interest given request’s timing and the impeding
election. Dkt. No. [41].

On November 11, 2018, two additional Plaintiffs moved to intervene and

filed a second Emergency Motion for Temporary Restraining Order [42] against
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the Gwinnett BORE Defendants alone. Dkt. Nos. [42, 45]. The Court granted the
motion to intervene and granted the injunctive relief request in part as to birth
year absentee ballot rejections. The Court enjoined the Gwinnett BORE
Defendants from rejecting absentee ballots with that perceived birth year defect.
Dkt. No. [55].

On April 2, 2019, presumably in light of these suits and others during the
latest election cycle, HB 316 was signed into law. That legislation revised the
State’s absentee ballot laws and mooted this suit. Thus, on April 16, 2019, the
parties voluntarily dismissed this suit by stipulation of dismissal pursuant to
Federal Rule of Civil Procedure 41(a)(1)(A). Dkt. No. [85].

Following an extension of time to do so, see Dkt. No. [87], Plaintiffs’
counsel now seek attorney’s fees under 42 U.S.C. § 1988. That statute provides, in
relevant part, that in a 42 U.S.C. § 1983 action, “the court, in its discretion, may
allow the prevailing party, other than the United States, a reasonable attorney’s
fee as part of the costs. . . .” 42 U.S.C. § 1988(b). Defendants argue that Plaintiffs
counsel is not entitled to fees, because: (1) the fee petition was untimely; (2) even
if timely, Plaintiffs were not prevailing parties; and (3) even if prevailing parties,
Plaintiffs’ fee petition is unreasonable given their success and should be
substantially cut.

1. Timeliness
Defendants first argue that Plaintiff's motion is untimely. Federal Rule of

Civil Procedure 54(d)(2) provides that, “[u]nless a statute or court order provides
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otherwise, the [attorney’s fees] motion must: (i) be filed no later than 14 days
after the entry of judgment . . . .” Defendants argue that because (1) this case was
voluntarily dismissed, which in their view is not a final decision subject to
immediate appellate review; and, (2) Plaintiffs did not file their fee petition
within 14 days of the injunctions’ issuances, Plaintiffs are barred from seeking
fees in this case.

Plaintiffs argue that this argument is foreclosed by the Eleventh Circuit’s

reasoning in Love v. Wal-Mart Stores, Inc., 865 F.3d 1322, 1325 (11th Cir. 2017).

This Court agrees. In Love, the named plaintiffs and defendant filed a “stipulation
of voluntary dismissal, with prejudice” pursuant to Federal Rule of Civil
Procedure 41(a)(1)(A)(ii). Id. at 1324. Seven days later, the district court entered
an order stating that the parties had voluntarily dismissed the matter and all
pending motions were thus moot. Unnamed class members then sought to
intervene in the dismissed action, so that they could appeal the order dismissing
the class claims. The district court denied that motion as it found that, following
dismissal, it had been stripped of jurisdiction. The unnamed class members
subsequently appealed more than 30 days after the initial stipulation was
entered. Id.

The Eleventh Circuit held that the appellant unnamed class members had
not timely appealed because they had not filed their appeal within 30 days after
the case was voluntarily dismissed, regardless of whether they had filed within 30

days of the district court order that recognized the case was previously dismissed
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by stipulation. The Circuit reasoned that an appeal must be filed within 30 days
after “entry of the judgment or order appealed from.” See Fed. R. App. P. 4.
Critical to this analysis, the Eleventh Circuit stated:

Because FRCP 41(a)(1)(A)(ii) specifies the plaintiff can by
stipulation dismiss an action “without a court order,” the “plain
language of Rule 41(a)(1)(A)(ii) requires that a stipulation filed
pursuant to that subsection is self-executing and dismisses the case
upon its becoming effective,” i.e., “upon filing unless it explicitly
conditions its effectiveness on a subsequent occurrence.” Anago
Franchising, Inc. v. Shaz, LLC, 677 F.3d 1272, 1278 (11th Cir. 2012).
There was no condition subsequent in this stipulation. Therefore, the
stipulated dismissal is, pursuant to FRAP 4, “the judgment or
order appealed from” with regard to the dismissal of the class
claims.

Love, 865 F.3d at 1325 (emphasis added).

Like the voluntary dismissal in Love, so too the parties here dismissed this
action pursuant to Rule 41(a)(1)(A)(ii). That dismissal was a “judgment,” which
triggered both the appeal window and Plaintiffs’ obligation to file their attorney’s
fees motion. If Defendants’ reasoning is correct, plaintiffs would be encouraged
to file piecemeal fee petitions throughout the litigation or refuse to dismiss a
knowingly mooted action. That cannot be correct. Thus, the Court finds that
pursuant to Love the parties’ stipulation worked as a judgment, which triggered
Plaintiffs’ obligation under Rule 54(d).

Defendants’ contention that Love is somehow limited because non-parties
were attempting to appeal in that case is also not persuasive. The Eleventh
Circuit’s holding was grounded in the effect of a stipulation of dismissal on the

litigation—and the parties themselves. See Love, 865 F.3d at 1324—25 (“The
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Appellants’ position that there are different ‘final’ decisions for the parties and for
the would-be intervenors is untenable. Generally, there cannot be two final
orders in a single case because a final order ‘ends the litigation on the merits and
leaves nothing for the court to do but execute the judgment.”). Merely because
these parties are not attempting to appeal their stipulation of dismissal here does
not change the fact that the dismissal worked as a final judgment in this case.
Plaintiffs’ Attorney’s Fee Motion [88] was thus timely filed in light of this Court’s
extension to file that petition by May 8, 2019. See Dkt. No. [87] (granting
Plaintiffs an extension to file their motion for attorney’s fees).
2. Prevailing Party

Defendants next argue that even if the Motion [88] was timely filed,
Plaintiffs were not prevailing parties in this action. Specifically, Defendants argue
that since the October 25, 2018 injunction was solely issued on procedural due
process grounds—a claim only raised by the GMVP Plaintiffs—the Martin
Plaintiffs cannot be prevailing parties.? This Court disagrees.

In order to be a prevailing party, the Supreme Court has stated that there

must be a “material alteration of the legal relationship of the parties” to permit an

2 It is uncontroverted that the November 13, 2018 injunction was obtained solely
by the Martin Plaintiffs against Gwinnett BORE, so at least for that injunction,
Plaintiffs clearly prevailed. Common Cause/Georgia v. Billups, 554 F.3d 1340,
1356 (11th Cir. 2009) (“We have stated that a preliminary injunction on the
merits entitles one to prevailing party status and an award of attorney's fees.”
(alterations omitted)).
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attorney's fees award. Buckhannon Bd. and Care Home, Inc. v. W. Va. Dep't of

Health and Human Res., 532 U.S. 598, 604 (2001). Here, in issuing the October
25, 2018 injunction, the Court relied on the Martin Plaintiffs’ evidence and issued
the injunction in this case. While the Court ultimately declined to consider the
Martin Plaintiffs’ arguments as to substantive due process? or equal protection,
that was because it did not need to reach whether those claims would also
support the limited injunction ordered. See Order, Dkt. No. [23] at 26 n.7
(“Because the Court finds that an injunction is warranted on the signature
mismatch issue pursuant to procedural due process requirements, the Court
declines to also decide whether an injunction would be warranted on this same
issue pursuant to a substantive due process or equal protection violation.”). In
denying Plaintiff’'s broader request for injunctive relief, the Court also noted that
denial did “not affect the injunction already in place regarding signature
mismatches.” Dkt. No. [41] at 11. In other words, the more limited relief
requested had already been granted. Thus, the Court finds that Plaintiffs were
prevailing parties on the merits of the October 25, 2018 injunction. See Hensley
v. Eckerhart, 461 U.S. 424, 429 (1983) (“The purpose of § 1988 is to ensure

‘effective access to the judicial process’ for persons with civil rights grievances.”).

3 Notably, the Eleventh Circuit affirmed the enjoining of Florida’s similar
signature mismatch regime pursuant to substantive due process. Democratic
Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1318-19, 1325-26 (11th Cir. 2019).

7




Case 1:18-cv-04776-LMM Document 101 Filed 07/24/19 Page 8 of 11

And the fact that subsequent legislation mooted the lawsuit does not affect

Plaintiffs’ prevailing party status. Thomas v. Bryant, 614 F.3d 1288, 1294 (11th
Cir. 2010) (“[W]hen plaintiffs clearly succeeded in obtaining the relief sought
before the district court and an intervening event rendered the case moot on
appeal, plaintiffs are still ‘prevailing parties' for the purposes of attorney's fees for
the district court litigation.”). Plaintiffs are thus prevailing parties as to all
Defendants.
3. Amount of Fees

Defendants finally argue that even if a fee award is appropriate, Plaintiffs’
failure to exercise good billing judgment and their limited success warrants
cutting their bills. The starting point for awarding fees is to determine the

lodestar. A.C.L.U. v. Barnes, 168 F.3d 423, 427 (11th Cir. 1999). The lodestar “is

properly calculated by multiplying the number of hours reasonably expended on
the litigation times a reasonable hourly rate.” Id. (internal quotations omitted).
“A reasonable hourly rate is the prevailing market rate in the relevant legal
community for similar services by lawyers of reasonably comparable skills,

experience, and reputation.” Norman v. Hous. Auth. of City of Montgomery, 836

F.2d 1292, 1299 (11th Cir. 1988). With regards to a reasonable number of hours,
fee applicants must exercise “billing judgment.” Id. at 1301. This means that a
reasonable number of hours “cannot include ‘those that would be unreasonable
to bill to a client and therefore to one’s adversary irrespective of the skill,

reputation, or experience of counsel.” Frazier v. Wurth Indus. of N. Am., LLC,
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No. 1:08-cv-01634-JOF, 2009 WL 3277635, at *2 (N.D. Ga. Oct. 7, 2009)
(quoting Norman, 836 F.2d at 1301).

After the lodestar is determined, the Court must next consider an
adjustment for results obtained. Norman, 836 F.2d at 1302. The Eleventh Circuit
stated,

[i]f the result was excellent, then the court should
compensate for all hours reasonably expended . . . If the
result was partial or limited success, then the lodestar
must be reduced to an amount that is not excessive . . . In
doing so, the court may attempt to identify specific hours
spent in unsuccessful claims or it may simply reduce
the award by some proportion. .. A reduction is

appropriate if the relief, however significant, is limited in
comparison to the scope of the litigation as a whole.

1d. (emphasis added).

“The fee applicant bears the burden of establishing entitlement and
documenting the appropriate hours and hourly rates.” 1d. at 1303. The applicant
must supply the Court with sufficient evidence to determine the reasonable
hourly rate. I1d. “Satisfactory evidence at a minimum is more than the affidavit of
the attorney performing the work.” 1d. at 1299. “Further, fee counsel should have
maintained records to show the time spent on the different claims, and the
general subject matter of the time expenditures ought to be set out with sufficient
particularity so that the district court can assess the time claimed for each
activity.” 1d. at 1303. “A well-prepared fee petition also would include a summary,

grouping the time entries by the nature of the activity or stage of the case.” 1d.
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“There is nothing inherently unreasonable about a client having multiple
attorneys.” I1d. at 1302. But the Court may reduce the hours claimed “if the
attorneys are unreasonably doing the same work. An award for time spent by two
or more attorneys is proper as long as it reflects the distinct contribution of each
lawyer to the case and the customary practice of multiple-lawyer litigation.”

Barnes, 168 F.3d at 432 (quoting Johnson v. Univ. Coll. of Univ. of Ala. in

Birmingham, 706 F.2d 1205, 1208 (11th Cir. 1983)).

When an applicant claims fees for an unreasonable number of hours or
where there is a lack of documentation or support for the fee request, “the court
may make an award on its own experience.” Norman, 836 F.2d at 1303.1 The
Court need not order further pleadings or hold an evidentiary hearing because
“[i]t is perfectly proper to award attorney'’s fees based solely on affidavits in the
record.” 1d. In the end, the Court must bear in mind that “[a] request for
attorney’s fees should not result in a second major litigation.” Hensley, 461 U.S.
at 437.

In reviewing this matter, the Court agrees with Defendants that Plaintiffs’
frankly excessive billing and limited success in comparison with the relief

requested warrants a reduction. Plaintiffs amended their initial injunction

IThe Eleventh Circuit in Norman noted that, for centuries, the Court has been
recognized as an expert on attorney’s fees. I1d. “The court, either trial or appellate,
is itself an expert on the question and may consider its own knowledge and
experience concerning reasonable and proper fees and may form an independent
judgment either with or without the aid of witnesses as to value.” Id. (quoting
Campbell v. Green, 112 F.2d 143, 144 (5th Cir. 1940)).

10
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request the morning of the hearing, so the Court could not consider the lion’s
share of their requested relief. Plaintiffs also sought relief that was overly
burdensome given the late filing of the suit. And somehow Plaintiffs managed to
incur over $200,000 in fees and expenses for a case that was most heavily
litigated over a month’s time. The Court routinely grants attorney’s fee requests
under § 1988 that include the trial of the case for less than Plaintiffs’ requested
sum. Thus, while the Court finds that counsel’s billing rates are appropriate, see
Dkt. No. [91-3], the Court finds that a 75% across-the-board reduction* for fees
and expenses is necessary given Plaintiffs’ limited success and the failure to
exercise reasonable billing judgment. See Norman, 836 F.2d at 1302 (authorizing
district courts to “simply reduce the award by some proportion™).

The Court therefore GRANTS Plaintiffs’ Motion [88] in part and awards
Plaintiffs $51,013.28 in fees and expenses as prevailing parties under § 1988.

IT IS SO ORDERED this 24th day of July, 2019.

H,L,“.F]: 1||| !'u"'l".-“‘-.
LEIGH MARTIN MAY
|“-||| [ STATES DISTRICT 10J IJ[ |

4 Plaintiffs have requested $193,275 in attorney’s fees and $10,778.11 in expenses.
75% of each of these requests yields $48,318.75 ($193,275 * 0.25) and $2694.53
($10,778.11 *0.25) in expenses.
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