
 

 

IN THE UNITED STATES DISTRICT COURT  

FOR THE NORTHERN DISTRICT OF GEORGIA  

ATLANTA DIVISION 

 

RHONDA J. MARTIN, et al., 

 

Plaintiffs,  

 

vs.  

 

BRAD RAFFENSPERGER, 

SECRETARY OF STATE OF 

GEORGIA; et al., 

  

           Defendants. 

 

 

 

 

 

Civil Action No.: 1:18-cv-04776-

LMM  

 

DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK, 

BEN SATTERFIELD, AND BEAUTY BALDWIN’S RESPONSE TO 

PLAINTIFFS’ SUPPLEMENTAL BRIEF IN SUPPORT OF SPECIAL 

MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND EXPENSES 

 

I. INTRODUCTION 

The only relief Plaintiffs obtained against the members of the Gwinnett 

Board of Registrations and Elections1 (Gwinnett BORE) was extremely 

limited: this Court’s Order requiring the counting of absentee ballots with 

missing or incorrect birth years. [Doc. 55]. Despite this small and targeted 

relief, Plaintiffs seek to require Gwinnett County taxpayers to pay more than 

                                           
1 The named Board-member defendants are Stephen Day, John Mangano, 

Alice O’Lenick, Ben Satterfield, and Beauty Baldwin. 
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$200,000 for their efforts. This Court should not grant any fees to Plaintiffs. 

But if the Court grants fees and expenses, any award must be reduced and 

targeted to the relief Plaintiffs actually obtained against the Gwinnett 

BORE, which, as explained below, is no more than $15,771.  

ARGUMENT AND CITATION OF AUTHORITY 

Recovery of fees and expenses requested is not automatic; a court may 

only award “reasonable” fees and expenses and must avoid being “generous 

with the money of others.” American Civil Liberties Union of Ga. v. Barnes, 

168 F. 3d 423, 428 (11th Cir. 1999). Applicants bear the burden of 

“establishing entitlement and documenting appropriate hours and hourly 

rates.” Barnes, 168 F. 3d at 427; Loranger v. Stierheim, 10 F. 3d 776, 782 

(11th Cir. 1994) (burden on submitting party to make a request that will 

enable the court to determine what time was spent on the litigation). 

In this case, Plaintiffs are moving for fees against government entities, 

which will be paid with taxpayer dollars. It is important to remember that 

the purpose of fee statutes is not to “produce windfalls to attorneys,” Farrar 

v. Hobby, 506 U.S. 103, 115, 113 S. Ct. 566, 575 (1992), but rather to 

compensate parties. The fact that any compensation awarded by this Court 

against the Gwinnett BORE will be paid by the taxpayers of Gwinnett 

County is also an important consideration.  
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As previously explained by the State and the Gwinnett BORE, 

Plaintiffs did not timely move for an award of fees.2 [Docs. 89, 90]. But if this 

Court determines that Plaintiffs are entitled to fees, it must then proceed 

using a three-step process.  

First, Plaintiffs must demonstrate that they have prevailed on the 

claims for which they seek fees. Farrar, 506 U.S. at 111-112; Hensley v. 

Eckerhart, 461 U.S. 424, 435, 103 S.Ct. 1933 (1983); Duckworth v. Whisenant, 

97 F. 3d 1393, 1398 (11th Cir. 1996). Specifically, “[t]he plaintiff must obtain 

an enforceable judgment against the defendant from whom fees are sought.” 

Farrar, 506 U.S. at 111. As discussed by the Gwinnett BORE in its earlier 

response and below, Plaintiffs only prevailed as to the Gwinnett BORE on the 

limited issue related to birth years, so any award of fees must be limited to 

those claims. 

Second, a court must calculate the “lodestar” amount of the fees, which 

is the product of the number of hours reasonably expended on the litigation 

multiplied by a reasonable hourly rate. Bivins v. Wrap It Up, Inc., 548 F. 3d 

1348, 1350 (11th Cir. 2008); Hensley, 461 U.S. at 433. The court first must 

                                           
2 The Gwinnett BORE adopts the arguments made by the State Defendants 

in their Response brief [Doc. 98] regarding Plaintiffs’ lack of “prevailing 

party” status.  
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determine the reasonable hourly rate, which is the “prevailing market rate in 

the relevant legal community.” Barnes, 168 F. 3d at 436. After determining 

that rate, the court then evaluates the tasks performed, determines what 

time was spent “on the litigation,” and excludes both time that would be 

unreasonable to bill to a client and time spent on discrete and unsuccessful 

claims. Duckworth, 97 F. 3d at 1397; Bivins, 548 F. 3d at 1351. As detailed 

below, the fee application includes time that would be unreasonable to bill a 

client, such as (1) time entries for duplicative work, (2) excessive amounts of 

time for tasks performed by lawyers with expertise in voting-rights cases, 

and (3) other work not necessary to successful resolution of the litigation. An 

example of the latter are the preliminary injunctions sought by Plaintiffs that 

this Court denied.  

As the third and final step, a court may adjust the lodestar amount up 

or down, considering the 12 factors enumerated in Johnson v. Georgia 

Highway Express, Inc., 488 F. 2d 714 (5th Cir. 1974).3 Duckworth, 97 F. 3d at 

1399; Norman v. Housing Auth. of City of Montgomery, 836 F. 2d 1292, 1302 

                                           
3 In Bonner v. City of Prichard, 661 F. 2d 1206, 1209 (11th Cir. 1981) (en 

banc), the Eleventh Circuit adopted all decisions of the former Fifth Circuit 

handed down prior to September 30, 1981 as binding precedent. 
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(11th Cir. 1988). Plaintiffs are apparently not seeking an enhancement above 

the lodestar.4 

Because the Gwinnett BORE has already briefed the issue of 

entitlement to fees [Doc. 89], this brief focuses only the determination of the 

correct amount of an award using the lodestar if this Court determines that 

Plaintiffs have made a timely application for fees.  

I.  Plaintiffs’ proposed hourly rates should be reduced.  

 

Plaintiffs support their proposed rates with declarations that provide 

some evidence that those rates are in line with other rates in the Atlanta 

market for attorneys with similar skill. Norman, 836 F. 2d at 1299. But there 

is some usefulness in considering the Johnson factors to determine the proper 

hourly rate, especially in an election case. Carey v. Rudeseal, 721 F.  Supp. 

294, 298-99 (N.D. Ga. 1989). Two of the Johnson factors are the novelty and 

difficulty of the questions presented and the skill requisite to perform the 

legal service properly. 488 F. 2d at 717-719.  

                                           
4 As the Supreme Court explains, enhancements above the lodestar are for 

“rare” and “exceptional” circumstances. Perdue v. Kenny A. ex rel. Winn, 559 

U.S. 542, 552, 130 S. Ct. 1662, 1673 (2010). If this Court elects to review the 

Johnson factors, the majority of them are already captured by the lodestar, 

with the exception of the factor regarding the undesirability of the case. That 

factor is not applicable here, as Plaintiffs’ lawyers’ practice is built around 

such cases. 
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In this case, the legal issues were straightforward—how to handle the 

interpretation of statutory provisions on the counting of absentee ballots. In a 

similar case, this Court reduced hourly rates for similarly situated plaintiffs 

by 25%, focusing on the similarity of other election-related cases where such 

a reduction was found appropriate. Ga. State Conf. of the NAACP v. Kemp, 

Case No. 1:17-cv-1397-TCB, Order on Fees at *7-8 (N.D. Ga. April 11, 2018). 

Given the straightforward remedies granted by this Court in this case 

and Plaintiffs’ arguments that the law was clear, a 25% reduction in the 

hourly rates for each timekeeper is appropriate. The Gwinnett BORE 

submits that the following rates should apply (rates proposed by Plaintiffs, 

reduced by 25%): 

B. Brown: $413/hr.   E. Rosenberg: $413/hr. 

J. Powers: $300/hr.   J. Conarck: $188/hr. 

R. Snow: $188/hr. 

II.  Plaintiffs’ submitted hours should be reduced.  

 

Plaintiffs’ counsel seek recovery for 449.7 hours of attorney time [Doc. 

91, pp. 10-115] accrued over a case with no discovery, that lasted a grand total 

of one month of active litigation, and was dismissed as moot slightly more 

                                           
5 Page references to Plaintiffs’ Brief are to court-generated header at the top 

of each page. 
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than six months after filing. See [Doc. 1], [Doc. 59], [Doc. 85]. That amount of 

hours is equal to 56.2 eight-hour days or 11.2 weeks of attorney time. For a 

case with no discovery, that number alone shows a lack of billing judgment.  

As discussed below, a court faced with a fee application can only 

include in its award those hours that were reasonably expended on the 

litigation. Barnes, 168 F. 3d at 428. The burden is on the fee applicant to 

submit a request in a manner that allows a court to conduct a “task-by-task 

examination of the hours billed.” Id. at 429. The request should also include a 

“summary, grouping the time entries by the nature of the activity or stage of 

the case.” Id. at 427. 

While Plaintiffs included categorizations, those categorizations do not 

clearly explain the work for each stage—particularly relevant for the 

Gwinnett BORE because Plaintiffs lump together work on the first TRO and 

second TRO motions (Lawyers’ Committee) or monitoring and the second 

TRO motion (Mr. Brown). [Doc. 91, pp. 10-11]. Because the Gwinnett BORE’s 

objections must be made with specificity, Barnes, 168 F. 3d at 428, they have 

reviewed the time entries of Plaintiffs and placed those entries into more 

precise categories as best as could be determined based on the dates of the 

entries. 
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The second difficulty for the Court in assessing reasonableness is also 

related to categorization. The use of “block billing” for some time entries 

makes it difficult for others to assign tasks to categories. “‘Block billing’ 

occurs when an attorney lists all the day’s tasks on a case in a single entry, 

without separately identifying the time spent on each task.” Ceres Envtl. 

Servs., Inc. v. Colonel McCrary Trucking, LLC, 476 F. App’x 198, 203 (11th 

Cir. 2012). Block billing leads to imprecision and also makes it difficult to 

determine the reasonableness of particular entries, which, in turn, can lead 

to a determination that the applicant failed to carry his or her burden. Id.; see 

Welch v. Metro Life Ins. Co., 480 F. 3d 942, 948 (9th Cir. 2007). 

A.  Time expended on preparation of case. 

Plaintiffs seek a total of 58 hours for the investigation and preparation 

of the complaint in this case (Lawyers’ Committee “LCCRUL investigation” 

phase and Mr. Brown’s Phase 1). [Doc. 91, pp. 10-11]. Plaintiffs are entitled 

to recover some fees for work prior to the filing of the litigation, but the 

Supreme Court requires that compensable time must be time “reasonably 

expended on the litigation.” Hensley, 461 U.S. at 433; Webb v. Bd. of Educ. Of 

Dyer Cty., Tenn., 471 U.S. 234, 242, 105 S.Ct. 1923 (1985); Barnes, 168 F. 3d 

at 435-436 (time for finding plaintiffs is not time spent on the litigation). 
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1.  Lawyers’ Committee time. 

The records for time spent by the Lawyers’ Committee for this phase do 

not show that they were reasonably expended on the litigation. The Lawyers’ 

Committee did not need to investigate the allegedly high rate of rejected 

absentee ballots, because their time records confirm what they represented to 

this Court—that they learned of the issue through the press. [Doc. 91-2, p. 

22, J. Powers on 10/10/2018].  

The only counsel at the outset of this case was Mr. Brown. [Doc. 1, p. 

31]. Mr. Brown is also the sole attorney who signed the first motion for 

temporary restraining order. [Doc. 4]. The Lawyers’ Committee admits this 

because they have an entry where they reviewed “litigation filed by B. Brown 

and M. Marks challenging rejection of absentee ballots in Gwinnett County 

and elsewhere.” [Doc. 91-2, p. 22, J. Powers on 10/16/2018]. The time before 

that entry was devoted to asking Gwinnett County for a meeting regarding 

the high rejection rate, not researching for litigation. As previously explained, 

Plaintiffs’ letter to the Gwinnett BORE was not a “demand letter,” but rather 

a request for a meeting. [Doc. 16, pp. 48-54]. 

By October 19, the Lawyers’ Committee had still not decided to get 

involved in this case, because they were still “weighing costs and benefits, 

likelihood of success, etc.” [Doc. 91-2, p. 23, J. Powers on 10/19/2018]. When 
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the Lawyers’ Committee met with Mr. Brown regarding joining as co-counsel 

[Doc. 91-2, p. 23, J. Powers on 10/21/2019], they had already expended 24 

hours of time on which they claim they should be awarded fees.  

The Lawyers’ Committee finally joined the case on October 22 with the 

filing of the First Amended Complaint [Doc. 10], the day before the hearing in 

this Court on the first attempted TRO [Doc. 22]. This Court should not allow 

any recovery for pre-litigation time spent by the Lawyers’ Committee because 

it was not time reasonably expended on the litigation and time spent finding 

plaintiffs is not time spent on the litigation. Barnes, 168 F. 3d at 435-436. 

The initial work on this case was clearly performed by Mr. Brown and the 

Lawyers’ Committee later decided to join that work. 

The Gwinnett BORE submits that the number of pre-suit hours and 

time to prepare for the lawsuit reasonably expended by the Lawyers’ 

Committee is zero.  

2.  Bruce Brown’s time. 

In contrast to the Lawyers’ Committee, Mr. Brown expended 23.7 hours 

on pre-suit work related to the preparation and filing of the Complaint. Mr. 

Brown’s block billing of his work on the claims limits the ability of the 

Gwinnett BORE to exclude portions of time spent locating plaintiffs and 

other non-compensable activities. [Doc. 91-1, p. 7]. In addition, Mr. Brown 
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has significant litigation experience and the Complaint he filed spends most 

of its pages summarizing existing Georgia law on absentee ballots. [Doc. 1]. 

The amount of time expended to prepare the complaint by an experienced 

litigator should be less than 23.7 hours when the basic facts on which the 

lawsuit was based have been provided by media reports.  

Given the block billing, experience of Mr. Brown, and content of the 

Complaint, the Gwinnett BORE submits that the number of pre-suit hours 

and time reasonably expended by Mr. Brown is 10 hours. The Gwinnett 

BORE further submits that any award for preparing the case should be 

reduced by the fact that it was not the sole party, so a 50% reduction to five 

hours is appropriate for what could be assessed against the Gwinnett BORE. 

B.  Phases covering unsuccessful TRO efforts. 

The next phase of the case was the first TRO, which covered the period 

from the filing of the case through this Court’s first order on October 25, 2018 

[Doc. 26]. Plaintiffs do not distinguish between discrete actions in these 

phases; this section includes all time from Phase 1 and part of Phase 2 of the 

Lawyers’ Committee time and all of Phases 2-3 and part of Phase 4 for Mr. 

Brown’s time.  

The only order that required any action by the Gwinnett BORE was the 

order regarding missing or incorrect birth years, entered on November 13, 
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2018 [Doc. 55]. As a result, the time spent by Plaintiffs’ counsel from the 

filing of the lawsuit through the election (November 6, 2018) is not 

recoverable. In addition, the Gwinnett BORE adopts the arguments by the 

State of Georgia regarding the lack of success of Plaintiffs on the first TRO 

[Doc. 98]. 

During these phases of the litigation, this Court denied the remainder 

of Plaintiffs’ requested TRO, [Doc. 41], which should also lead to a reduction 

in their claimed amount. Bivins, 548 F. 3d at 1351 (reduction for time on 

unsuccessful claims). 

Because Plaintiffs did not prevail on any issues as to the Gwinnett 

BORE in this phase and because they were ultimately unsuccessful on the 

remaining portions of their attempted TRO, the Gwinnett BORE submits 

that the number of hours and time reasonably expended by the Lawyers’ 

Committee and Mr. Brown from October 15 through November 6, 2018 is 

zero.  

C.  Phases covering the birth-year TRO. 

After this Court denied the remaining issues in Plaintiffs’ TRO, the 

election occurred on November 6. Following the election, Plaintiffs began 

preparing an additional TRO seeking relief similar to what they previously 

sought. This section is part of Phase 2 in the Lawyers’ Committee summary 
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and part of Phase 4 in Mr. Brown’s summary, covering the period from 

November 7, 2018 through the entry of this Court’s Order granting limited 

relief on the issue of birth years on November 13, 2018 [Doc. 55].  

Plaintiffs’ motions [Docs. 42, 44] sought much broader relief than this 

Court ultimately granted and sought it on grounds the Plaintiffs had not 

previously raised to this Court. Plaintiffs sought to require the counting of all 

absentee ballots, including those with missing or incorrect addresses, birth 

years, and other errors or omissions. Intervenor-Plaintiffs also sought the 

counting of all absentee ballots, whether or not they were signed. [Doc. 45-6]. 

This Court granted relief as to the birth-year issue only, but it did not grant 

most of the relief sought by Plaintiffs in their motion, which alone should 

lead to a significant reduction of time spent. Bivins, 548 F. 3d at 1351 

(reduction for time on unsuccessful claims). 

While this is the only portion of time where Plaintiffs prevailed on a 

limited issue as to the Gwinnett BORE, the records show several issues that 

limit recovery. First, Plaintiffs claim they spent 76.8 compensable hours 

drafting an emergency motion over six days. Given Plaintiffs’ counsels’ 

expertise and experience in election litigation, [Doc. 91-2, pp. 7-10], this is 

excessive, especially when most of the space in their briefs was spent 

summarizing existing Georgia law. Second, extensive conferences among 
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attorneys raise the possibility of duplication of effort, a key to 

unreasonableness. Duckworth, 97 F. 3d at 1398; Barnes, 168 F. 3d at 435 

(issue raised but not decided). For example, Mr. Brown spent more than three 

hours conferring with his co-counsel on a single day [Doc. 91-1, p. 7, 

11/10/2018 entry]. Third, a number of entries are block-billed, making it 

impossible to distinguish between time spent on compensable activities such 

as drafting briefs and time conferring with other lawyers. Ceres Envtl. Servs., 

Inc., 476 F. App’x at 203. For example, Mr. Rosenberg mixes time for “review 

and revisions” with time sending emails to his co-counsel [Doc. 91-2, p. 29, E. 

Rosenberg 11/11/2018 and 11/12/2018].  

1.  Lawyers’ Committee time. 

The time spent by the Lawyers’ Committee for this six-day period totals 

53.4 hours divided among multiple lawyers. Only 27.2 hours is time spent by 

Mr. Powers, who served as lead counsel for the Lawyers’ Committee on this 

case6 [Doc. 91-2, ¶ 20]. The remaining time is spent by legal interns and Mr. 

Rosenberg, who apparently reviewed Mr. Power’s work.  

                                           
6 Mr. Rosenberg’s Declaration identifies a non-party as the “organizational 

plaintiff” in this case with whom Mr. Powers kept in close contact. [Doc. 91-2, 

¶ 211].  
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Given the excessive nature of the time spent, the duplicative conference 

time, the expertise of the lawyers involved, and the relative lack of success 

except for the limited issue of birth years, the Gwinnett BORE proposes a 

75% reduction in the hours claimed by the Lawyers’ Committee from 53.4 

hours to 13.4 hours. For each timekeeper, that reduction would be as follows: 

E. Rosenberg: 3.2 

J. Powers: 6.8 

J. Conarck: 1.4 

R. Snow: 2.0 

2.  Bruce Brown’s time. 

The time spent by Mr. Brown for this six-day period totals 23.4 hours. 

Like other entries, Mr. Brown block bills, so it is impossible to determine how 

much time was spent talking with other lawyers about the scope of this 

Court’s order versus legal research and drafting. See, e.g., [Doc. 91-1, p. 7, 

11/7/2018 entry]. Mr. Brown’s entries do not reflect nearly as much 

duplication of effort but include work on which Plaintiffs did not ultimately 

prevail.  

Given the relative lack of success of the relief sought and block-billed 

time, the Gwinnett BORE proposes a similar 75% reduction in the hours 

claimed by Mr. Brown from 23.4 hours to 5.9 hours. 
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D.  Phases covering enforcement. 

After this Court’s order on November 12, 2018, Plaintiffs next claim 

time for their work “monitoring” and following the work on H.B. 316.7 This 

includes Phases 3 and 4 of the Lawyers’ Committee time and Phases 5 and 6 

of Mr. Brown’s time. Most of the “monitoring” activity undertaken included 

reviewing news articles about absentee ballot issues and sending emails to 

counsel for Defendants. 

As this Court is aware, the Gwinnett BORE never took a position on 

the constitutionality or enforceability of the statutes challenged by Plaintiffs. 

See, e.g., [Doc. 51, p. 5]. The sole concern of the Gwinnett BORE throughout 

this litigation was the equities and reasonable enforceability of the orders of 

the Court. Id. Governments are presumed to follow the law. Nat’l Ass'n of 

Bds. of Pharmacy v. Bd. of Regents, 633 F. 3d 1297, 1310 (11th Cir. 2011) 

(collecting cases). Plaintiffs do not allege that the Gwinnett BORE failed to 

follow any portion of this Court’s orders because they cannot—the Gwinnett 

BORE scrupulously applied this Court’s direction once it was given.  

The Gwinnett BORE recognizes that Plaintiffs will be entitled to some 

time for monitoring the compliance with this Court’s orders. But given the 

                                           
7 As State Defendants note, the passage of H.B. 316 is not a basis for an 

award of fees. [Doc. 98, p. 3 n.1]. 
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quick resolution of compliance requests—emails to opposing counsel that 

brought satisfactory answers—and the monitoring that took place through 

news articles, the amount sought should be reduced. 

1.  Lawyers’ Committee time. 

The time spent by the Lawyers’ Committee for monitoring the 

Gwinnett BORE’s compliance through subsequent elections covers a period 

from November 13, 2018 through December 4, 2018. During this period, the 

Lawyers’ Committee spent 18.3 hours on time that can reasonably be 

allocated to work on Gwinnett County’s compliance.8 Given the limited 

nature of the oversight necessary and the presumption in favor of compliance, 

the Gwinnett BORE proposes a 50% reduction in the hours claimed to 9.2 

hours. For each timekeeper, that reduction would be as follows: 

E. Rosenberg: 0.5 

J. Powers: 8.7 

                                           
8 These entries are: E. Rosenberg, 11/13/2018, 1.0 hours; J. Powers, 

11/13/2018, 10.8 hours; J. Powers, 11/14/2018, 3.5 hours; J. Powers, 

11/16/2018, 0.4 hours; J. Powers, 11/16/2018, 0.6 hours; J. Powers, 12/4/2018, 

2.0 hours.  
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2.  Bruce Brown’s time. 

The time spent by Mr. Brown for monitoring is 4.6 hours.9 While most 

of this time appears to be conferences with other attorneys and clients and 

thus duplicative, the Gwinnett BORE proposes the same 50% reduction in 

the hours claimed, to 2.3 hours. 

E.  Phases covering H.B. 316. 

The Gwinnett BORE is not the State and had no part in the drafting or 

preparation of H.B. 316, which ultimately mooted the claims involved in this 

case. This was also not time reasonably spent on this litigation, because the 

legislation was independent of any efforts of Plaintiffs.  

As a result, Plaintiffs should not recover any time against the Gwinnett 

BORE for work on legislation that involved the subject matter of this case. 

The Gwinnett BORE submits that the appropriate fee for this phase of the 

litigation against it is zero.  

F.  Phases covering preparation of attorney-fee motion. 

The Gwinnett BORE recognizes that Plaintiffs are entitled to some 

reimbursement for the work on their attorney-fee motion. The Lawyers’ 

Committee seeks 14.8 hours plus additional time to be specified later and Mr. 

                                           
9 These entries are: B. Brown, 11/13/2018, 3.3 hours; B. Brown, 11/14/2018, 

1.3 hours.  
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Brown seeks 3.5 hours. While the time for the Lawyers’ Committee is high, 

these amounts are not excessive. The Gwinnett BORE submits that it should 

only pay for half of the time spent preparing the fee award because it is not 

the sole defendant, allocated as follows: 

J. Powers: 7.4 

B. Brown: 1.8 

G.  Summary of Recommendations. 

In summary, Plaintiffs are not entitled to fees. But if this Court 

determines that Plaintiffs are entitled to fees, the Gwinnett BORE 

recommends that this Court reduce the fee entries proposed by Plaintiffs, so 

that the amount of reasonable hours at the appropriate rates attributable to 

the Gwinnett BORE will be as follows: 

Category Lawyer Hours  Rate  Total 

Preparation of Case Brown 5.0  $ 413   $    2,063  

Preparing Birth-Year TRO Rosenberg 3.2  $ 413   $    1,320  

Preparing Birth-Year TRO Powers 6.8  $ 300   $    2,040  

Preparing Birth-Year TRO Conarck 1.4  $ 188   $       263  

Preparing Birth-Year TRO Snow 2.0  $ 188   $       375  

Preparing Birth-Year TRO Brown 5.9  $ 413   $    2,434  

Monitoring Rosenberg 0.5  $ 413   $       206  

Monitoring Powers 8.7  $ 300   $    2,610  

Monitoring Brown 2.3  $ 413   $       949  

Attorney-fee motion Powers 7.4  $ 300   $    2,220  

Attorney-fee motion Brown 1.8  $ 413   $       743  

TOTAL OF FEES     $   15,221  
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III.  Plaintiffs’ expenses must be reduced.  

 

In addition to attorneys’ fees, a prevailing plaintiff is also entitled to 

recover reasonable expert fees and reasonable litigation expenses in the 

discretion of the court. 42 U.S.C. § 1988. As with attorneys’ fees, the burden 

is on the applicant to submit a request that allows this Court to determine 

“what expenses were incurred” on this litigation. Loranger, 10 F. 3d at 784.  

Plaintiffs did not file a bill of costs in accordance with 28 U.S.C. § 1920 and 

Fed. R. Civ. P. 54, instead electing to seek costs through their fee petition. 

Any reasonable expense, with the exception of routine office overhead, may 

be taxed as costs, but the expenses must be reasonable in order to allow 

recovery. Barnes, 168 F. 3d at 438-439. In order for reasonableness to be 

determined, expenses must be documented. Dzwonkowski v. Dzwonkowski, 

CIV.A. 05-0544-KD-C, 2008 WL 2163916 at *19 (S.D. Ala. May 16, 2008) 

(refusing to award expenses when no documentation was provided); Wales v. 

Jack M. Berry, Inc., 192 F. Supp. 2d 1313, 1330 (M.D. Fla. 2001) (“As with an 

attorneys’ fee, expense requests unaccompanied by adequate supporting 

documentation will result in a reduction or elimination of the expense.”); 

Local Rule 54.2.A(2) (movant must file “other supporting documentation” 

within 30 days of motion).  
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Plaintiffs’ brief says they seek expenses totaling $7,397.81, divided 

between the Lawyers’ Committee and Mr. Brown, but the declarations seek a 

total of $10,778.11. [Doc. 91-1, p. 6; Doc. 91-2, p. 19]. 

A.  Expenses sought by Mr. Brown. 

Mr. Brown seeks $3,380.30 in expenses [Doc. 91-1, p. 6] but did not 

attach any receipts to document the services sought. In spite of the lack of 

receipts, the Gwinnett BORE does not object to the filing fees associated with 

this action, specifically, the filing fee of $400 and the pro hac fee of $150.  

But the other expenses sought are not properly documented or shown 

to be reasonable to the case. Mr. Brown has not explained how the document 

fees paid to Gwinnett County or the messenger fees relate to this case and 

has presented no documentation showing they are connected to this case. 

Further, Mr. Brown has not demonstrated that the money spent for Mr. 

McGuire’s services was reasonable or necessary to this case. 

The Gwinnett BORE submits that the expenses sought by Mr. Brown 

that are appropriate are $550 for the filing fee and the pro hac fee. 

B.  Expenses sought by the Lawyers’ Committee. 

The Lawyers’ Committee seeks $7,397.81 in expenses covering expert 

fees, Open Records Act responses, and travel expenses, as well as Westlaw 
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expenses. [Doc. 91-2]. These expenses are not appropriate for recovery in this 

action. 

1.  Expert fees. 

Plaintiff seeks $2,800 in fees paid to their expert, Dr. Michael 

McDonald. This Court apparently only relied on Dr. McDonald’s declarations 

for a single finding (which was public record) and only in its first order, which 

only applied to the Secretary of State. [Doc. 23, p. 28]. The fees paid to Dr. 

McDonald were thus not reasonably required for the litigation. Duckworth, 

97 F. 3d at 1397; Hensley, 461 U.S. at 441. The Gwinnett BORE submits that 

the proper amount of expert fees that should be awarded is zero. 

2.  Westlaw charges. 

Plaintiffs seek $129.98 in Westlaw charges. Research expenses are part 

of general law firm overhead expenses and should not be awarded as 

expenses. Barnes, 168 F. 3d at 438-439.  The Gwinnett BORE submits that 

the proper amount of Westlaw charges is zero.  

3.  Travel and meal expenses. 

Plaintiffs seek $3,459.58 for Mr. Powers’ to travel to Georgia, including 

two trips—one for the hearing on this matter on October 23, 2018 [Doc. 22] 

and another trip in November that was apparently unrelated to any court 
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proceedings. Air travel and expenses are not recoverable if the presence of the 

attorney is unnecessary. Barnes, 168 F. 3d at 438-439. 

Given the fact that Plaintiffs had experienced local counsel, Plaintiffs 

provide no explanation why Mr. Powers’ presence was required at the 

October 23 hearing. But even if it was, the travel in November did not appear 

to be necessary to anything related to this case. The Gwinnett BORE submits 

that the appropriate amount of travel expenses is zero, but at the very least, 

travel expenses should be limited to the hotel and travel expenses related to 

the October 23, 2019 hearing only. 

4.  Open Records Act expenses. 

Plaintiffs seek $667.50 in expenses related to obtaining documents 

under the Open Records Act. Two of the three counties to which Plaintiffs 

paid fees for records were not parties to this proceeding and are also 

unrelated to Gwinnett County.  

Plaintiffs also do not explain how the expenses are related to this 

litigation. The only possible expense that could be related is $53.64 in 

expenses related to requests from Gwinnett County. But while Plaintiffs 

attach emails to and from Gwinnett County, they do not attach the specific 

requests and this Court cannot determine whether the requests were related 

to the proceedings on what has been provided. [Doc. 91-2, pp. 58-61]. In 
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addition, the dates on the emails demonstrate that the Gwinnett County 

requests were related to the pre-filing investigation by the Lawyers’ 

Committee, which was unrelated to the investigation by Mr. Brown and 

should not be awarded to Plaintiffs. The Gwinnett BORE submits that the 

proper amount of Open-Records-Act expenses that should be awarded is zero. 

5.  Cost of expedited transcript. 

While transcripts are normally reimbursable as costs, there has been 

no showing of need for the transcript in these proceedings. This Court ruled 

quickly, explaining the basis for its ruling, and Plaintiffs have not explained 

why the transcript was necessary for the litigation of the remainder of this 

proceeding. The Gwinnett BORE submits that the proper amount of 

transcript fees that should be awarded is zero.  

III.  Summary calculations of fees and expenses.  

 

The Gwinnett BORE calculates the maximum recovery the Court may 

allow against the Gwinnett BORE for reasonable attorneys’ fees and 

expenses as follows: 

Fees     

Category Lawyer Hours  Rate  Total 

Preparation of Case Brown 5.0  $ 413   $    2,063  

Preparing Birth-Year TRO Rosenberg 3.2  $ 413   $    1,320  

Preparing Birth-Year TRO Powers 6.8  $ 300   $    2,040  

Preparing Birth-Year TRO Conarck 1.4  $ 188   $       263  

Case 1:18-cv-04776-LMM   Document 99   Filed 06/28/19   Page 24 of 28



 

25 

Preparing Birth-Year TRO Snow 2.0  $ 188   $       375  

Preparing Birth-Year TRO Brown 5.9  $ 413   $    2,434  

Monitoring Rosenberg 0.5  $ 413   $       206  

Monitoring Powers 8.7  $ 300   $    2,610  

Monitoring Brown 2.3  $ 413   $       949  

Attorney-fee motion Powers 7.4  $ 300   $    2,220  

Attorney-fee motion Brown 1.8  $ 413   $       743  

     

TOTAL OF FEES     $  15,221  

     

Expenses     

Complaint filing fee Brown    $       400  

Pro hac filing fee Brown    $       150  

     

TOTAL OF COSTS     $       550  

     

GRAND TOTAL     $  15,771  

 

IV.  Conclusion. 

The Gwinnett BORE continues to maintain that no award of fees 

should be made against it. The Gwinnett BORE was following state law and 

immediately complied with every direction from this Court. But if this Court 

grants fees and expenses, it should grant no more than $15,771 as the total 

recovery for Plaintiffs against the Gwinnett BORE. 

 

This 28th day of June, 2019. 

/s/Bryan P. Tyson 

Bryan P. Tyson  

Georgia Bar No. 515411  
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btyson@taylorenglish.com 

Frank B. Strickland 

Georgia Bar No. 687600 

fstrickland@taylorenglish.com 

Bryan F. Jacoutot 

Georgia Bar No. 668272 

bjacoutot@taylorenglish.com 

TAYLOR ENGLISH DUMA LLP 

1600 Parkwood Circle, Suite 200 

Atlanta, GA 30339 

770.434.6868 (telephone) 

 

Richard A. Carothers 

Georgia Bar No. 111075 

richard.carothers@carmitch.com 

Brian R. Dempsey 

Georgia Bar No. 217596 

Brian.dempsey@carmitch.com 

CAROTHERS & MITCHELL, LLC 

1809 Buford Highway 

Buford, GA 30518 

(770) 932-3552 (Telephone) 

 

Attorneys for Defendants Stephen Day, John 

Mangano, Alice O’Lenick, Ben Satterfield, and 

Beauty Baldwin
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CERTIFICATE OF COMPLIANCE 

 Pursuant to L.R. 7.1(D), the undersigned hereby certifies that the 

foregoing DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE 

O’LENICK, BEN SATTERFIELD, AND BEAUTY BALDWIN’S RESPONSE 

TO PLAINTIFFS’ SUPPLEMENTAL BRIEF IN SUPPORT OF SPECIAL 

MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND EXPENSES has 

been prepared in Century Schoolbook 13, a font and type selection approved 

by the Court in L.R. 5.1(B).  

/s/ Bryan P. Tyson 

Bryan P. Tyson 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 28, 2019, I served the within and 

foregoing DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE 

O’LENICK, BEN SATTERFIELD, AND BEAUTY BALDWIN’S 

RESPONSE TO PLAINTIFFS’ SUPPLEMENTAL BRIEF IN SUPPORT 

OF SPECIAL MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND 

EXPENSES with the Clerk of Court using the CM/ECF system, which will 

send notification of such filing to all counsel of record. 

This 28th day of June, 2019. 

 

        /s/ Bryan P. Tyson 

Bryan P. Tyson 

Georgia Bar No. 515411 
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