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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18cv4776-LMM
V.

BRAD RAFFENSPERGER, in his
official capacity as Secretary of State for
the State of Georgia, et al.,

¥ ok ok ok ok ok F ok * ¥

Defendants.

STATE DEFENDANTS’ RESPONSE AND OBJECTIONS TO
PLAINTIFFS’ SUPPLEMENTAL BRIEF IN SUPPORT OF SPECIAL
MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND LITIGATION
EXPENSES

l. Introduction

Plaintiffs’ attorneys’ fees request should be denied for the simple reason that
they are not prevailing parties as required by 42 U.S.C. § 1988. Plaintiffs did not
successfully obtain any relief against the State Defendants based upon the merits of
their claim. Even assuming Plaintiffs could make a plausible claim for a fee award,
their request for over $200,000 in attorneys’ fees and costs for a case that was
dismissed before any discovery was conducted is unreasonable and does not
demonstrate good billing judgment. While Plaintiffs’ fee request should be denied

In its entirety because they are not prevailing parties, at a minimum the results of the
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case demand that the fees be reduced significantly by the Court. The “most critical
factor” in determining a fee award is “the degree of success obtained.” Hensley v.
Eckerhart, 461 U.S. 424, 434 (1983). Plaintiffs’ claim for fees rests entirely upon
two preliminary injunctions entered by the Court—one of which was actually
obtained by other plaintiffs in a related case. The degree of success achieved by
Plaintiffs in relation to the litigation as a whole is de minimis at best, and any fee
award should be reduced accordingly.

Il.  Plaintiffs are not Prevailing Parties Entitled to an Award of Fees.

Only a “prevailing party” may recover an award of attorneys’ fees under 42
U.S.C. § 1988. Hensley, 461 U.S. at 433. To qualify as a prevailing party, “a civil
rights plaintiff must obtain at least some relief on the merits of his claim” that
“materially alters the legal relationship between the parties.” Farrar v. Hobby, 506
U.S. 103, 111-112 (1992); see also Texas State Teachers Ass’n v. Garland Indep.
Sch. Dist., 489 U.S. 782, 792 (1989) (“The touchstone of the prevailing party inquiry
must be the material alteration of the legal relationship of the parties.”). Thus, “at a
minimum, to be considered a prevailing party within the meaning of 81988,
[Plaintiffs] must be able to point to a resolution of the dispute which changes the
legal relationship between [themselves] and the [Defendants].” Garland, 489 U.S.

at 792.
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Plaintiffs did not successfully obtain relief against the State Defendants based
upon the merits of their claim and therefore are not entitled to fees. While Plaintiffs
argue that they are prevailing parties based upon two preliminary injunction orders
entered by the Court on October 25 and November 13, 2018 (see Plaintiff’s Supp.
Brief (Doc. 91) at 3), neither of these orders provided Plaintiffs relief against the
State Defendants based upon the merits of their claim in a way that “materially
altered” the parties’ legal relationship.?

Of the two preliminary injunction orders relied upon by Plaintiffs, only the
Court’s October 25th Order is directed to the Secretary of State (see Doc. 26), and
neither order involves the State Election Board member Defendants. Although
entered on the docket in this action, the October 25th Order actually granted a motion
for preliminary injunction filed in a related but separate action, Georgia Muslim
Voter Project, et al. v. Kemp, CA No. 1:18cv4789 (N.D. Ga.) (hereafter GMVP).
That case challenged the signature match requirement for absentee ballots on the

grounds of both procedural due process and equal protection. By contrast, Plaintiffs’

! Plaintiffs appear to have abandoned their claim to prevailing party status based
upon the passage of H.B. 316, as previously argued in their Special Motion for
Attorneys’ Fees and Costs. (See Doc. 88-1 at 14.) This argument that a defendant’s
voluntary change of conduct (such as through a legislative fix) can entitle a party to
attorneys’ fees as a prevailing party was nonetheless specifically rejected by the
Supreme Court in Buckhannon Bd. & Care Home v. W. Va. Dep’t of Health &
Human Res., 532 U.S. 598 (2001).
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Complaint and Motion for Preliminary Injunction challenged several absentee
voting laws on the basis of substantive due process and equal protection and sought
a broader scope of injunctive relief.

The Court made clear in its October 25th Order that the ruling was limited to
the merits of the GMVP motion and only the signature mismatch issue raised by
Plaintiffs in this action. See Martin v. Kemp, 341 F. Supp. 3d 1326, 1329 (N.D. Ga.
2018). The Court refrained from ruling on the merits of Plaintiffs’ preliminary
Injunction motion, which had recently been amended and not yet fully briefed. Id.
While the order grants some injunctive relief on the signature mismatch issue, it was
based upon the GMVP plaintiffs’ procedural due process claim and not the
substantive due process and equal protection claims raised by Plaintiffs here. See
id. at 1340 n. 7 (“Because the Court finds that an injunction is warranted on the
signature mismatch issue pursuant to procedural due process requirements, the Court
declines to also decide whether an injunction would be warranted on this same issue

pursuant to a substantive due process or equal protection violation.”).?

2 \When the Secretary of State appealed the October 25th Order, the Eleventh Circuit
observed that this Court’s injunction was directed at the GMVP plaintiffs’ claims
and not Plaintiffs’ claims. Ga. Muslim Voter Project v. Kemp, 918 F.3d 1262, 1266
n. 7 (2019) (Pryor, J., concurring).
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In granting GMVP’s motion, the Court entered an injunction that aligns with
the relief requested by the GMVP plaintiffs. See Martin, 341 F. Supp. 3d at 1332.3
The injunction directed the Secretary of State’s Office to issue instructions to all
county elections officials to treat any absentee ballots or absentee ballot applications
for which there is a signature mismatch issue as a provisional ballot and allow the
absentee voter notice and an opportunity to cure any signature discrepancies
according to already established procedures set forth in the Georgia Elections Code.
(See Doc. 26 at 2-3.) Notably, the order does not include any direction to the
Defendant State Election Board members.

The Court ultimately denied Plaintiffs’ amended motion for preliminary
injunction, finding that their requested relief was overly broad and too burdensome
to be implemented. (See Doc. 41 at 8-9). Having failed to obtain the relief they
sought, Plaintiffs cannot plausibly argue that they were the “prevailing party” with
respect to the October 25th Order.

The November 13th Order (Doc. 55) also does not entitle Plaintiffs to

prevailing party status with respect to its claims against the State Defendants. That

3 Specifically, the GMVP plaintiffs requested “that election officials provide
rejection notice for both absentee ballot applications and absentee ballots within one
day of a signature mismatch rejection” and “that voters whose absentee ballots are
rejected be given an opportunity to resolve and appeal a signature discrepancy
pursuant to the existing procedures set forth in O.C.G.A. § 21-2-230(g).”
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order granted in part Plaintiffs’ emergency motion for a temporary restraining order
requesting that the Court enjoin the Gwinnett County Board of Registrations and
Elections from rejecting absentee ballots due to incorrect or missing birth year. (See
Doc. 42). The order was directed solely to the county officials and in no way
materially altered the legal relationship between the State Defendants and Plaintiffs.*
It therefore cannot provide the basis for an award of fees against the State
Defendants.

Simply put, Plaintiffs cannot point to any relief that they successfully obtained
based on the merits of their claims that “materially altered” their legal relationship
with any of the State Defendants.® That Plaintiffs happened to reap any benefits that

may have resulted from the October 25th injunction won by the GMVP plaintiffs is,

% In fact, the State Election Board agreed that the absentee ballots at issue should be
counted, a fact relied upon by Plaintiffs in support of their motion. (See Doc. 42-1
at 23-24 & Ex. D.)

® Plaintiffs mischaracterize the Supreme Court’s holding in CRST Van Expedited,
Inc. v. EEE.O.C., 136 S. Ct. 162 (2016) in arguing that they need not obtain a
favorable ruling on the merits of their claim to be a prevailing party. (See Doc. 91,
at 4). In that case, the Supreme Court addressed the issue of whether a prevailing
defendant in an employment discrimination claim is entitled to fees under 42 U.S.C.
8 2000e-5(k) where the EEOC’s case was dismissed on procedural grounds before
the court ruled on the merits of the plaintiff’s claims. See 136 S. Ct. at 1646. It is
entirely inapplicable here. The Supreme Court’s precedent is clear that a civil rights
plaintiff must obtain at least some relief on the merits. See Garland, 489 U.S. at 792;
Farrar, 506 U.S. at 111-112.
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at best, a technical or de minimis success, which is insufficient to justify a fee award.
See Garland, 489 U.S. at 792 (“Where the plaintiff’s success on a legal claim can be
characterized as purely technical or de minimis,” a district court would be justified
in concluding that prevailing party test has not been satisfied).

Moreover, the State has already settled a claim for attorneys’ fees with the
GMVP plaintiffs—an actual prevailing party against the State Defendants—for a
significantly smaller amount. (See Doc. 90 Ex. 1.) It would be an unjust windfall for
Plaintiffs to recover the unreasonable amount of fees they request when the outcome
would have been the same whether or not they had been involved. See Hensley, 461
U.S. at 429 (fees should not be granted even to a prevailing party where “special
circumstances would render such an award unjust). For these reasons, Plaintiffs’
motion for attorneys’ fees and costs should be denied.

I11. Plaintiffs’ Fee Request is Unreasonable.

Even assuming Plaintiffs could be considered a “prevailing party” in this
action, their fee request of $193,275 is unreasonable, especially in relation to the
limited success achieved by Plaintiffs in the litigation. A reasonable attorneys’ fees
award under 42 U.S.C. 8 1988 is calculated by “multiplying the number of hours
reasonably expended on the litigation times a reasonable hourly rate.” ACLU v.

Barnes, 168 F.3d 423, 427 (11th Cir. 1999). “This ‘lodestar’ may then be adjusted
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for the results obtained.” Loranger v. Stierheim, 10 F.3d 776, 781 (11th Cir. 1999).
Indeed, “the extent of a plaintiff’s success is a crucial factor in determining the
proper amount of an award of attorney’s fees.” Hensley, 461 U.S. at 440. Where, as
here, a party has “achieved only limited success,” the Court should “award only that
amount of fees that is reasonable in relation to the results obtained.” Id.

Moreover, “fee applicants must exercise what the Supreme Court has termed
‘billing judgment’.” Barnes, 168 F.3d at 428 (citing Hensley, 461 U.S. at 424). This
means fee applications should exclude “excessive, redundant, or otherwise
unnecessary hours,” which are hours “that would be unreasonable to bill to a client
and therefore to one’s adversary irrespective of the skill, reputation or experience of
counsel.” Norman v. Housing Auth., 836 F.2d 1292, 1301 (11th Cir. 1988). If fee
applicants do not exercise billing judgment, “courts are obligated to do it for them,”
cutting the amount of hours that are “excessive, redundant, or otherwise
unnecessary.” Barnes, 168 F.3d at 428. Courts “are not authorized to be generous
with the money of others, and it is as much the duty of courts to see that excessive
fees and expenses are not awarded as it is to see that an adequate amount is awarded.”
Id.

The 449.7 hours billed by Plaintiffs’ counsel at above-market hourly rates is

not reasonable and does not demonstrate good billing judgment, particularly for a
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case that was dismissed prior to discovery. While Plaintiffs’ fee request should be
denied in its entirety because they are not prevailing parties, at a minimum the results
of the case demand that the fees be reduced significantly by the Court.

A.  The Hourly Rates are Not Reasonable.

A reasonable hourly rate is “the prevailing market rate in the relevant legal
community for similar services by lawyers of reasonably comparable skills,
experience, and reputation.” Norman, 836 F.2d at 1299. The relevant market is “the
place where the case is filed.” Barnes, 168 F.3d at 437. “The party seeking attorney’s
fees bears the burden of producing ‘satisfactory evidence that the requested rate is
in line with prevailing market rates,” that is, “more than the affidavit of the attorney
performing the work.” Loranger, 10 F.3d at 781 (citing Norman, 836 F.2d at 1299).
The Court “is itself an expert on the question and may consider its own knowledge
and experience concerning reasonable and proper fees and may form an independent
judgment either with or without the aid of witnesses as to value.” Norman, 836 F.2d
at 1303.

Plaintiffs seek an hourly rate of $550 for Bruce Brown and the following
hourly rates for attorneys with the Lawyers’ Committee: Ezra Rosenberg, Managing
Counsel: $550; John Powers, Counsel: $400; Jacob Conarck, Legal Fellow: $250;

Ryan Snow, Legal Fellow: $250. (See Doc. 91 at 15.) These rates are higher than
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have been permitted in similar litigation in this Circuit. In the 2018 case of Georgia
State Conference of the NAACP v. Kemp, this Court found that similar rates in an
election case were excessive and should be reduced. (See Exhibit 1 at 7-8). The Court
reasoned that an election law case involving a relatively straightforward issue does
not merit an hourly rate on par with those in more complex federal litigation. Id. The
Court further noted that the Laffey Matrix, cited by Plaintiffs in an attempt to justify
their billing rates, “involve commercial litigation cases, which are different from
election law cases.” 1d. For these reasons, the Court found that a 25% reduction in
fees was appropriate. See also Barnes, 168 F.3d at 438 (remanding action and
instructing that hourly rate be reduced according to relevant market factors). The
Court here should similarly impose at least a 25% reduction of all billing rates for
Plaintiffs’ counsel.

B. The Hours Expended on the Litigation are Not Reasonable.

Plaintiffs’ request for fees for 449.7 hours of work expended by 5 lawyers, in
a case that was dismissed before the parties conducted any discovery, does not
demonstrate good billing judgment. Because Plaintiffs’ claim to prevailing party
status is based upon the two motions for preliminary injunctive relief, it is entirely
unreasonable for Plaintiffs to request fees for work performed beyond this phase of

the litigation. Furthermore, Plaintiffs fail to distinguish between the temporary relief
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directed toward the Secretary of State and the Gwinnett County Defendants. As
discussed above, only the October 25th Order required the Secretary of State to take
any action, and this order was entered within two weeks of the filing of the
Complaint. The vast majority of fees requested are for work performed by Plaintiffs’
counsel after the October 25th Order, and these fees should not be assessed against
the State Defendants.

Plaintiffs provided a summary of hours spent per stage of litigation. Although
there is some difference between the summaries provided by Mr. Brown and the

Lawyers’ Committee, their request can be broken down as follows:

Phase Tasks Performed Hours Fees
Phase 1 Case Initiation 58 $26,905
(initial research, preparation of
Complaint)
Phase 2 Drafting First TRO and Oral 94 $41,575
Argument
Phase 3 Monitoring compliance with First | 172.9 $74,335

TRO, Second TRO Motion, Second
Amended Complaint

Phase 4 Monitoring compliance with 106.5 $42,615
Second TRO and monitoring status
of HB 316 with the Georgia
General Assembly

Phase 5 Preparation of Attorneys’ Fees 18.3 $7,845
Motion
Total 449.7 $193,275

-11-
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At most, Plaintiff should be limited to recovering from State Defendants for work
performed in Phases | and Il of the litigation up to the entry of the October 25th
Order (152 hours for a total of $68,480). However, even that time is excessive and
should be reduced.

According to the billing records provided to the Court, Plaintiffs’ original
Complaint and First Motion for Preliminary Injunction were drafted by Mr. Brown
(total of 42 hours). The Lawyers’ Committee did not file a Notice of Appearance
until October 22, 2018, the day before the preliminary injunction hearing.
Nevertheless, Lawyers” Committee is seeking fees for 34.3 hours of work ($13,870)
between October 10 and October 21, for what they describe as “pre-suit factual
investigation, initial legal research and client engagement.” (See Doc. 91-2 at 16.)
Billing records show that Lawyers” Committee were not retained by a client until
October 21, 2018, the day before their Notice of Appearance was filed. (See Doc.
91-2 at 23). The time entries between October 10 and 21, 2018, show that the
Lawyers” Committee was searching for and soliciting a client during that time
period. (See id. at 22-23) (including time entries for “reaching out to GA
contacts/potential clients” on 10/15; “meeting...regarding the possibility of the
Lawyers’ Committee joining the Martin case as co-counsel” on 10/20; and “drafting

retainer agreement” on 10/21).
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The time billed by Lawyers’ Committee while they were soliciting a potential
client in order to appear as additional counsel in the litigation should not be
chargeable to any of the Defendants. As the Eleventh Circuit recognizes, only time
“reasonably expended on the litigation” is compensable; time expended independent
of the litigation is not. Loranger, 10 F.3d at 782 (quoting Webb v. Bd. of Educ. Of
Dyer County., Tenn., 471 U.S. 234, 242 (1985)). Accordingly, “hours spent looking
for and soliciting potential plaintiffs should not [be] included in the time billed.”
Barnes, 168 F.3d at 435. “Putting aside any ethical considerations, time spent
procuring potential plaintiffs is obviously not expended on the litigation because
until an attorney has a client, there is no case to litigate.” 1d. Therefore, at a
minimum, the 34.3 hours billed by the Lawyers’ Committee for Phase | should be
excluded from any fee calculation.

Phase 2 includes 94 hours expended by Plaintiffs’ counsel in drafting
Plaintiffs’ First Motion for Preliminary Injunction, oral argument on the motion, and
drafting the amended motion. This time is excessive and includes time spent by out-
of-state lawyers getting familiar with the case and billing significant time when
Plaintiffs already had local counsel representing them. If any of this time is deemed
compensable, it should be limited to time incurred prior to the entry of the Court’s

October 25th Order. The time expended by Plaintiffs’ counsel after October 25,
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including to amend the preliminary judgment motion and draft a reply brief (a total
of 23.4 hours) should be excluded because the Court ultimately denied that motion.
(See Doc. 41).

Any time billed beyond Phase 2 of the litigation (i.e., after the Court’s denial
of Plaintiffs’ amended motion for preliminary injunction on November 2, 2018) is
also not chargeable to the State Defendants. This includes time billed by Plaintiffs’
counsel to drafting Plaintiffs’ Second Motion for Preliminary Injunction (seeking
relief against only the Gwinnett County elections officials) and “monitoring” the
county’s compliance with the injunctions (172.9 hours), as well as tracking H.B. 316
in the Georgia General Assembly (106.5 hours). (See Doc. 91 at 10.) Not only is this
time excessive (over 60% of the total hours of Plaintiffs’ fee request), the work did
not contribute to any relief obtained by Plaintiffs against the State Defendants.
Accordingly, the State Defendants request that 94.3 hours for Phases 1 and 2 of the
litigation be the maximum number of hours included in the lodestar calculation, in

addition to a 25% reduction in the hourly rate.®

® This figure includes the 152 hours billed for Phases 1 and 2 of the litigation minus
34.3 hours billed by the Lawyers” Committee before they appeared as counsel in the
case and 23.4 hours billed for drafting and briefing Plaintiffs’ amended motion for
preliminary injunction, which was denied by the Court.
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C. The lodestar should be reduced in light of the minimal relief

obtained by Plaintiffs in the litigation.

The calculation of the lodestar “does not end the inquiry” in determining a fee
award. Hensley, 461 U.S. at 434. Because the “most critical factor” in determining
a fee award is “the degree of success obtained,” the Court may—and should—reduce
the lodestar in proportion to the success achieved by Plaintiffs in the litigation. Id.
at 436. Even where a plaintiff can be considered a “prevailing party,” it “may say
little about whether the expenditure of counsel’s time was reasonable in relation to
the success achieved.” Id. Therefore, the Court “should focus on the significance of
the overall relief obtained... in relation to the hours reasonably expended on the
litigation.” Id. at 435.

The significance of the overall relief obtained against the State Defendants in
the Court’s two preliminary injunction orders is de minimis at best. The preliminary
injunction entered by the Court in its October 25th Order “simply requires county
elections officials to apply the already established procedures set forth in O.C.G.A.
88 21.2.229(e), -419, -493” with respect to the absentee ballots challenged for
signature mismatch. (Doc. 41 at 7.) In other words, the relief fashioned by the Court
simply asked the Secretary of State to issue instructions to county officials to follow

procedures already established by law. The remaining orders entered by the Court
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did not require the Secretary of State or State Election Board officials to take any
further action. By any measure, these results cannot plausibly be considered
“excellent results” as argued by Plaintiffs (see Doc. 91 at 13), and any fee award
should be reduced accordingly.

I\VV. Conclusion

In sum, Plaintiffs are not entitled to recover attorneys’ fees from the State
Defendants in this action because they are not prevailing parties. However, if the
Court finds that Plaintiffs are entitled to a fee award, the State Defendants
respectfully request that the Court reduce the compensable time claimed by Plaintiffs
to a maximum 50 hours and reduce the hourly rates by 25% when calculating the
lodestar.

This reduction is reasonable and appropriate in light of the limited degree of
success achieved by Plaintiffs in the litigation. For perspective, in the GMVP case,
the State Defendants ultimately settled the plaintiffs’ fee request in that case for
$40,000. (See Doc. 90, Ex. 1.) Unlike Plaintiffs in this case, the GMVP plaintiffs
were a prevailing party in their litigation and actually secured the injunctive relief
sought by Plaintiffs on the signature match issue. It would be an extraordinary
windfall for Plaintiffs to be awarded nearly five times the fees paid by the State

Defendants in the GMVP case when the results achieved by the litigants is compared.
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See Barnes, 168 F.3d at 430 (“An attorney is not entitled to be paid in a case for the
work he or another attorney did in some other case.””) The Court should not permit

such an inequity and should deny Plaintiffs’ motion.
Respectfully submitted, this 28th day of June, 2019.

Christopher M. Carr 112505
Attorney General

Annette M. Cowart 191199
Deputy Attorney General

Russell D. Willard 760280
Senior Assistant Attorney General

Cristina M. Correia 188620
Senior Assistant Attorney General

/s/ Charlene S. McGowan
Charlene S. McGowan 697316
Assistant Attorney General

40 Capitol Square SW
Atlanta, GA 30334
cmcgowan@law.ga.gov
404-656-5555
404-651-9325

Attorneys for State Defendants
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CERTIFICATE OF COMPLIANCE
| hereby certify that the foregoing has been formatted using Times New
Roman font in 14-point type in compliance with Local Rule 7.1(D).
/s/Charlene S. McGowan

Charlene S. McGowan
Assistant Attorney General
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CERTIFICATE OF SERVICE
| hereby certify that on June 28, 2019, I filed the foregoing with the Clerk of
the Court using the CM/ECF system, which will send notification to all counsel of

record in this case.

[s/Charlene S. McGowan
Charlene S. McGowan
Assistant Attorney General
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