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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18cv4776-LLM
V.

BRAD RAFFENSPERGER, in his
official capacity as Secretary of State for
the State of Georgia, et al.,

¥ ok ok ok ok ok F ok * * *

Defendants.

STATE DEFENDANTS’
INITIAL BRIEF IN OPPOSITION TO
PLAINTIFFS’ MOTION FOR ATTORNEYS’ FEES

Introduction and Procedural History

The State Defendants, Secretary Raffensperger and the individual members
of the State Election Board, hereby file this initial response to Plaintiffs’ special
motion for award of attorneys’ fees and costs. Defendants will respond further
after the Plaintiffs’ detailed specification and itemization of the requested
attorneys’ fees is filed.

Plaintiffs filed this action on October 15, 2018 challenging several absentee

voting laws and asserting claims of substantive due process and equal protection.
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On October 16, 2018 a second lawsuit challenging only the signature match
requirement for absentee ballots, as a violation of both procedural due process and
equal protection, was filed. Georgia Muslim Voter Project, et al. v. Kemp, CA No.
1:18cv4789 (N.D. Ga.) (hereafter GMVP).! On October 17, 2018 the GMVP
plaintiffs filed a motion for temporary restraining order and that same day this
Court scheduled a hearing on the motion. Two days later the Martin Plaintiffs
filed their motion for preliminary injunction and this Court scheduled the hearing
on the Martin Plaintiffs’ motion to coincide with the previously scheduled hearing
on the GMVP motion. On October 22, 2018, one day prior to the scheduled
hearing, the Martin plaintiffs filed an Amended Complaint reasserting claims of
equal protection and substantive due process. Doc. 10. The morning of the
hearing, the Martin plaintiffs filed an Amended motion for preliminary injunction.
Doc. 19. On October 23, 2018 the Court held a hearing on the motions, but
focused the hearing on the GMVP claims as Defendants had not yet had an
opportunity to respond to the Martin plaintiffs’ motion. Martin v. Kemp, 341 F.

Supp. 3d 1326, 1329 (N.D. Ga. 2018).

! The Martin Plaintiffs sued the Secretary of State and the individual members of
the State Election Board, together with the Gwinnett County Board of Elections.
The GMVP Plaintiffs did not sue the members of the State Election Board.
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On October 24, 2018 the Court granted the GMVP plaintiffs’ motion for
temporary restraining order, and subsequently entered a TRO the next day.> While
the Orders included the captions of both cases and the Order was docketed in both
cases, the relief was limited to the GMVP plaintiffs’ procedural due process claim
related to the signature match requirement. See Martin, 341 F. Supp. 3d at 1340
(explaining that because the Court granted an injunction on the GMVP plaintiffs’
procedural due process claim it was declining to decide the merits of the
substantive due process and equal protection claims).® The Martin plaintiffs did
not assert a procedural due process claim.

Both the State Defendants and the Gwinnett County Defendants filed their
responses to the Martin plaintiffs’ motion for preliminary injunction on October
29, 2018 (Docs. 36 and 37), five days after this Court granted the GMVP plaintiffs’
motion for a TRO on procedural due process grounds. On November 2, 2018 this

Court denied the Martin plaintiffs’ amended motion for preliminary injunction,

2 The TRO directed the Secretary to issue certain instructions to “all county boards
of registrars, boards of elections, election superintendents, and absentee clerks.”
Martin, 341 F. Supp. 3d at 1341. Significantly, no injunctive relief was granted
with respect to the State Election Board Defendants. Nonetheless, Plaintiffs seek
fees against all Defendants. Doc. 88 at 1.

3 The Court also noted that it was not considering, in this Order, the Martin
plaintiffs’ claims regarding anything more than the signature mismatch since
plaintiffs “just filed a motion for preliminary injunction on Friday and an amended
motion for preliminary injunction on Tuesday morning (the day of the hearing).”
341 F. Supp. 3d at 1329.

3
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while leaving in place the TRO granted to the GMVP plaintiffs regarding the
signature match requirement. (Doc. 41).

On November 11, 2018 the Martin plaintiffs filed an emergency motion for
a TRO (Doc. 42) directed solely at the Gwinnett County defendants.* On
November 13, 2018 this Court granted in part the Martin plaintiffs’ and intervenor
plaintiffs” motions for a TRO against the Gwinnett County Defendants. Martin v.
Crittenden, 347 F. Supp. 3d 1302 (N.D. Ga. 2018). No further substantive relief
was granted in this case. On April 16, 2019 the parties filed a joint stipulation of
dismissal pursuant to Rule 41(a)(1)(ii), Federal Rules of Civil Procedure.

Plaintiffs, having voluntarily stipulated to the dismissal of this action
pursuant to Rule 41, Fed. R. Civ. Proc., now move for more than $187,000.00 of
attorneys’ fees pursuant to Rule 54(d), Fed. R. Civ. Proc. and Local Rule 54.2
against all Defendants. (Doc. 88 at 2). While the State Defendants will address
the unreasonableness of Plaintiffs’ fee request after Plaintiffs submit their detailed
itemization, a couple of factual points are worth mentioning at this initial stage.

First, this matter was not litigated beyond the preliminary injunction motions.

* Plaintiffs filed an amended motion later that same day but that too was directed
solely at the Gwinnett County Defendants. (Doc. 44). Also on November 11,
2018, the Carolyn Bourdeaux campaign filed a motion to intervene in the action
and filed a motion for TRO directed at the Gwinnett County Defendants only.
(Doc. 45).

4
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Plaintiffs themselves acknowledge that they were made aware of HB 316 prior to
conducting any discovery in this matter. Doc. 88-1 at 11. Plaintiffs were aware
that Defendants expected legislation would be introduced in the 2019 legislative
session to resolve the issues referenced in Plaintiffs’ complaint by early January.

Defendants believe that discovery can be completed within four

months but request a thirty (30) day stay of discovery, until Feb. 14,

2019, to allow the Georgia Legislature an opportunity to address a

legislative change to the challenged statutes. Defendants believe a

thirty (30) day delay in the commencement of discovery will be

sufficient for the parties to assess whether a legislative fix is likely,

and if not, whether the parties can otherwise resolve the litigation.

Plaintiffs do not object to a stay of discovery, but maintain the

position that legislative action will not moot the case.
Doc. 74 at 11 (emphasis added).”> Second, for perspective on the reasonableness of
the fee award requested, counsel for GMVP, the prevailing party in this case,
sought fees of just over $40,000 (exclusive of appeal time), and the parties settled
the fee issue for $40,000. See Exhibit 1 attached hereto.

Plaintiffs are not entitled to any attorneys’ fees from the State Defendants,
because they were not successful in any of their claims against these Defendants
and because Plaintiffs cannot recover fees premised on a catalyst theory of

recovery. However, even if Plaintiffs were entitled to fees, a demand of over

$187,000.00 is not remotely reasonable.

> A draft of this document was sent to Plaintiffs’ counsel on January 8, 2019.
5
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Argument and Authorities

A. The Martin Plaintiffs Are Not Prevailing Parties Entitled to a Fee
Award Against the State Defendants.

An award of attorneys’ fees pursuant to 42 U.S.C. § 1988 is available only to
prevailing parties. A “plaintiff ‘prevails’ when actual relief on the merits of his
claim materially alters the legal relationship between the parties.” Farrar v.
Hobby, 506 U.S. 103, 111-112 (1992) (emphasis added). Here, the Martin
Plaintiffs did not succeed on the merits of either of their claims. Instead, the
GMVP Plaintiffs prevailed on their procedural due process claim. Martin, 341 F.
Supp. 3d at 1340 (“Because the Court finds that an injunction is warranted on the
signature mismatch issue pursuant to procedural due process requirements, the
Court declines to also decide whether an injunction would be warranted on this
same issue pursuant to a substantive due process or equal protection violation.”).
Indeed, when the Secretary appealed this Court’s order granting an injunction, the
Eleventh Circuit opined that this Court’s injunction was directed at the GMVP
plaintiffs’ claims and not the Martin plaintiffs’ claims. Ga. Muslim Voter Project
v. Kemp, 918 F.3d 1262, 1266 n. 7 (2019) (J. Pryor concurring). The Court
explained that:

The [Martin plaintiffs] brought substantive due process and equal

protection claims arising from the rejection of absentee ballot
applications and absentee ballots with perceived signature
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mismatches. The [Martin plaintiffs] sought an injunction on these
grounds, rather than on the basis of procedural due process. Without
consolidating the cases, the district court held a joint hearing at which
it entertained both motions for injunctive relief. There, the court
expressed its inclination to grant relief only on GMVP’s procedural
due process claim and heard argument primarily on GMVP’s request
for an injunction on that claim. When the district court granted the
Injunction, it entered the injunction onto the dockets in both cases.
The district court denied the [Martin plaintiffs’] motion for an
injunction but noted in its order that the Secretary remained enjoined
as set forth in the GMVP case.

We consolidated both cases on appeal. The Secretary argues here that

he “is especially likely to succeed on the merits of his appeal” of the

injunction entered onto the docket in the [Martin plaintiffs’] case

because the [Martin plaintiffs] did not raise a procedural due process

claim. Mot. for Stay at 13 n.3. But based on the context in which the

Injunction was entered on the docket in the [Martin plaintiffs’] case, |

do not read the injunction as granting the [Martin plaintiffs] any relief

separate and apart from the relief granted to GMVP.
Id. The fact that the Martin plaintiffs also sought an injunction on the signature
match issue is insufficient to claim that the injunction won by the GMVP plaintiffs
entitles the Martin plaintiffs to fees. The injunctive relief obtained by the GMVP
plaintiffs would have been the same whether the Martin plaintiffs had filed their
complaint or not. There was no alteration of the legal relationship between the
parties as a result of the Martin complaint.

Plaintiffs rely heavily on Common Cause/Georgia v. Billups, 554 F.3d 1340
(11th Cir. 2009) to support their motion for fees, arguing that a plaintiff that

obtains a preliminary injunction is entitled to an award of attorneys’ fees even if
7



Case 1:18-cv-04776-LMM Document 90 Filed 05/22/19 Page 8 of 13

the complaint is ultimately dismissed by the Court. See Doc. 88-1 at 17-18.
However, here, Plaintiffs did not obtain injunctive relief on any of their claims
against the State Defendants. No injunctive relief was entered against the members
of the State Election Board at any time in this litigation. Moreover, the only
injunction directed at the Secretary — to issue instructions to the various county
election officials — was premised solely on the GMVP plaintiffs’ procedural due
process claim— a claim the Martin plaintiffs never asserted and therefore could
not have prevailed on. Therefore, this case is not like Billups at all. In Billups the
plaintiffs had obtained preliminary relief on their claims.® Here, the Martin
plaintiffs have not.” The Supreme Court has been very clear that “to qualify as a
prevailing party, a civil rights plaintiff must obtain at least some relief on the
merits of his claim.” Farrar, 506 U.S. at 111. The Martin plaintiffs did not obtain

any relief on the merits of any of their claims against the State Defendants.

® Billups is also distinguishable in that there was no stipulation of dismissal and
subsequent request for fees. A clerk’s entry of a joint stipulation of dismissal on
the docket is not a “judgment” for purposes of an attorneys’ fee award. See Rule
54(a), Fed. R. Civ. Proc. (defining judgment). The State Defendants adopt and
incorporate by reference the argments on pages 7-14 of Co-Defendant Gwinnett
County’s brief in opposition to plaintiffs’ motion.

" As noted earlier in this brief, the State Defendants do not dispute that the GMVP
plaintiffs, as prevailing parties, were entitled to reasonable attorneys fees and costs
pursuant to 42 U.S.C. § 1988.

8
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B. Plaintiffs Cannot Recover Fees Premised on a Catalyst Theory of
Recovery.

Plaintiffs’ brief in support of fees repeatedly refers to the Plaintiffs’ success
in obtaining “the objectives of this lawsuit” through the Court’s grant of an
injunction to the GMVP plaintiffs, the grant of a second injunction against the
Gwinnett County Defendants, and the enactment of HB 316. Doc. 88-1 at 13-14.
Plaintiffs also discuss their efforts to “monitor implementation of the Court’s
orders through the enactment of H.B. 316,” Doc. 88-2 § 20, and describe that they
“obtained relief . . . that was subsequently codified into law . . . [and] achieved the
objective they sought in commencing this litigation.” Id. § 37. Plaintiffs appear to
seek attorneys’ fees premised on a “catalyst theory” that the Supreme Court has
rejected. See Buckhannon Bd. & Care Home v. W. Va. Dep’t of Health & Human
Res., 532 U.S. 598 (2001). “Only when a party has prevailed on the merits of at
least some of his claims . . . has there been a determination of the ‘substantial rights
of the parties,” which Congress determined was a necessary foundation for
departing from the usual rule in this country that each party is to bear the expense
of his own attorney.” 532 U.S. at 608 (emphasis added) (quoting Hanrahan v.
Hampton, 446 U.S. 754, 758 (1980)). Here, as noted above, Plaintiffs did not
prevail on any claim against the State Defendants. Moreover, the fact that the

Georgia legislature chose to codify portions of the GMVP preliminary injunction in
9
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no way provides a basis for the Martin plaintiffs’ fee petition against the State
Defendants. “A defendant’s voluntary change in conduct, although perhaps
accomplishing what the plaintiff sought to achieve by the lawsuit, lacks the
necessary judicial imprimatur on the change. Our precedents thus counsel against
holding that the term ‘prevailing party’ authorizes an award of attorney’s
fees without a corresponding alteration in the legal relationship of the parties.”
Buckhannon, 532 U.S. at 605. Here, the passage of HB 316 had the effect of
mooting plaintiffs’ claims, and while HB 316 might also have achieved at least
some of Plaintiffs’ goals, it did not alter the legal relationship of the parties. It is
not enough that plaintiffs got what they wanted through the legislative process;
plaintiffs must win on at least one of their claims to be a prevailing party entitled to
attorneys’ fees. Id.
CONCLUSION

For the reasons stated above, the State Defendants pray that the Court deny

Plaintiffs’ motion for attorneys’ fees and costs against any of the State Defendants.
Respectfully submitted,

Christopher M. Carr 112505
Attorney General

Annette M. Cowart 191199
Deputy Attorney General
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Russell D. Willard 760280
Senior Assistant Attorney General

/s/Cristina M. Correia
Cristina M. Correia 188620
Senior Assistant Attorney General

40 Capitol Square SW
Atlanta, GA 30334
ccorriea@law.ga.gov
404-656-7063
404-651-9325

Attorneys for State Defendant

11
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CERTIFICATE OF COMPLIANCE
| hereby certify that the forgoing Defendants’ Brief in Opposition to
Plaintiffs’ Motion for Attorneys’ Fees was prepared in 14-point Times New

Roman in compliance with Local Rules 5.1(C) and 7.1(D).
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CERTIFICATE OF SERVICE
| hereby certify that on May 22, 2019 | filed the foregoing with the Clerk of
the Court using the CM/ECF system, which will send notification to all counsel of

record in this case.

/s/Cristina M. Correia
Cristina M. Correia
Senior Assistant Attorney General

13
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SETTLEMENT AGREEMENT

This SETTLEMENT AGREEMENT (“Settlement”) is entered into this ﬁ-g;y of April,
2019, between GEORGIA MUSLIM VOTER PROJECT, ASIAN AMERICANS ADVANCING
JUSTICE, and BETTY JONES (“Plaintiffs”) and SECRETARY OF STATE BRAD
RAFFENSPERGER (“State Defendant™), and GWINNETT COUNTY BOARD OF VOTER
REGISTRATION AND ELECTIONS (“County Defendant™).

WHEREAS, the parties hereto are mutually desirous of settling the claims alleged in the
lawsuit Georgia Muslim Voter Project v. Raffensperger, et al., Civil Action File No.

1:1 8CV4789-LW, United States District Court, Northern District of Georgia, Atlanta Division.
NOW, THEREFORE, in consideration of the foregoing and the covenants, promises,
conditions, and agreements set out hereinafter, Plaintiffs and Defendants agree that the Secretary of

State shall pay ACLU Foundation of Georgia $26,500.00, and pay the ACLU Foundation, Inc.,
$13,500.00, by electronic funds transfer for reasonable expenses, attorneys’ fees and costs no
later than fifteen days after the effective date of this Agreement. Plaintiff will provide State
Defendant with a W-9 and any additional documentation necessary for the electronic funds
transfer.
- The parties Ispeciﬁcally authorize and direct their attorneys to execute and file, pursuant to
Federal Rule Civil Procedure 41, a stipulation of dismissal with prejudice of the lawsuit Georgia
Muslim Voter Project v. Raffensperger, et al., Ciyil Action File No. 1:18CV4789-LMM, United
States Dis-_trict Court, Northern District of Georgia, Atlanta Division immediately upon execution
of this agreement. The stipulation shall be in the form attached hereto as Exhibit A.

This Agreement sets forth the entire agreement between the parties hereto and fully

~ 3,

supersedes any and all prior agreements or understandings between the parties hereto pertaining

Settlement Agreement
Page 1 of 3
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to the subject matter hereof. Plaintiff affirms that the only consideration for signing this
Agreement is the terms and conditions stated herein. No other promise, agreement or
representation of any kind has been made to or with him by any persons or entities to cause him
to execute this Agreement.

Should any provision of this Agreement be declared or be determined by any court to be
illegal or invalid, the validity of the remaining parts, terms or provisions shall not be affected
thereby and said illegal or invalid part, term, or provision shall be deemed not to be a part of the
Agreement.

All agreements and understandings embodied and expressed in the terms of this Agreement
are contractual and are not mere recitals, and this Agreement is made and entered into within the
State of Georgia and shall in all respects be interpreted, enforced and governed under the laws of
the State of Georgia. The language of all parts of this Agreement shall be in all cases construed
as a whole, according to its fair meaning, and not strictly for or against any of the parties.

This settlement Agreement is made to terminate further controversy respecting all claims
that have been, or could have been, asserted aéainst Defendants in the instant matter of Georgia
Muslim Voter Project v. Raffensperger, et al., Civil Action File No. 1:18CV4789-LMM,
including claims for attorneys’ fees and costs. This is a full and final settlement and is not an
admission of liability and shall not be treated as an admission at any time or in any manner
whatsoever.

Nothing in this Agreement shall be construed as the State’s waiver of immunities available
under state and federal law.

This Settlement Agreement shall become effective following execution.

Settlement Agreement
Page 2 of 3
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IN WITNESS THEREOF, the Parties, through their duly authorized attorneys, have

hereunto set their hands and seal this | ‘i )“i‘day of April, 2019.

By: - J’J /

Sean Young (Ga. Baf No#790399)
ACLU Foundation of Georgia, Inc.
1100 Spring St., NW, Suite 640
Atlanta, GA 30357

678-981-5295

syoung@acluga.org

Dale E. Ho

Sophia Lin Lakin

ACLU Foundation

125 Broad Street 18" Floor
New York, NY 10004
212-284-7332
slakin@aclu.org

Attorneys for Plaintiffs

(I ~ \
By: ] , LA O
Christopher M. Carr 112505
Attorney General

Annette M, Cowart 191199
Deputy Attorney General

Russell D. Willard 760280
Senior Assistant Attorney General

Cristina Correia 188620

Senior Assistant Attorney General
40 Capitol Square SW

Atlanta, GA 30334
ccorriea@law.ga.gov
404-656-7063

404-651-9325

Attorneys for State Defendant

By:

Bryan P. Tyson

Ga. Bar No. 515411

Taylor English Duma LLP
1600 Parkwood Circle

Suite 200

Atlanta, GA 30339

(678) 336-7249
btyson@taylorenglish.com

Attorneys for Gwinnett County

Settlement Agreement
Page 3 of 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

Georgia Muslim Voter Project, et al.,

Plaintiffs,
CA No. 1:18¢v4789-LLM

vl

BRAD RAFFENSPERGER, in his
official capacity as Secretary of State for
the State of Georgia, et al.,

* ook o * * ¥ ¥ ¥ ¥ * %

Defendants.

JOINT STIPULATION OF DISMISSAL

COME NOW the Parties in the above referenced litigation and hereby
stipulate that the above-styled action be dismissed with prejudice, pursuant
to FED. R. C1v. P. 41(a)(1)(A).

Plaintiffs filed this lawsuit on October 16, 2019, challenging the
constitutionality of O.C.G.A. §§ 21-2-381 and 21-2-386. On October 24,
2018 this Court entered a Temporary Restraining Order enjoining
Defendants from rejecting both absentee ballot applications and absentee
ballots, due to election officials’ judgment that the signature on the
application or ballot did not match the signature in the voter’s file, without

the additional procedural safeguards set out by the Court. Doc. 28 at 29-30.
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On April 2, 2019, HB 316 (Act 24) was signed into law. This
legislation revises, among other things, the state’s absentee ballot laws.
Secs. 27, 30, 31, and 32 of HB 316 in particular, are relevant to the issues
underlying the claims in this case. Sec. 27 of HB 316 provides that:

an absentee ballot application shall not be rejected due to an

apparent mismatch between the signature of the elector on the

application and the signature of the elector on file with the

board of registrars.

Exhibit 1 p. 20 (amending O.C.G.A. § 21-2-381(b)(3)). The new legislation
goes on to provide that where election officials determine the signatures do
not match on an absentee ballot application, a provisional ballot is to be
issued and if the elector casts that provisional ballot, the elector is provided
an opportunity to cure the signature discrepancy through the period for
verifying provisional ballots in O.C.G.A. § 21-2-419. Id.

Sec. 30 of HB 316 amends O.C.G.A. § 21-2-384 to eliminate the
request for an elector’s date or year of birth and address. Exhibit 1 p. 23.

Sec. 32 of HB 316 amends O.C.G.A. § 21-2-386 to provide that
electors whose absentee ballots are returned without a signature, or with a
signature that fails to match a signature on record, have until the end of the
provisional ballot period to cure the signature. Exhibit 1 p. 27. Electors can

cure the signature discrepancy with an affidavit and a copy of one form of

identification set out in O.C.G.A. § 21-2-417(c). Id.
2
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The parties agree that the changes to O.C.G.A. §§ 21-2-381 and

21-2-386 in HB 316 make further litigation unnecessary.

Respectfully submitted,

By: /s/ Sean Young
Sean Young (Ga. Bar No. 790399)

ACLU Foundation of Georgia, Inc.
1100 Spring St., NW, Suite 640
Atlanta, GA 30357

678-981-5295

syoung@acluga.org

Dale E. Ho

Sophia Lin Lakin

ACLU Foundation

125 Broad Street 18™ Floor
New York, NY 10004
212-284-7332
slakin@aclu.org

Attorneys for Plaintiffs

By: /s/ Cristina M. Correia
Christopher M. Carr 112505

Attorney General

Annette M. Cowart 191199
Deputy Attorney General

Russell D. Willard 760280
Senior Assistant Attorney General

Cristina Correia 188620

Senior Assistant Attorney General
40 Capitol Square SW

Atlanta, GA 30334
ccorriea@law.ga.gov
404-656-7063

404-651-9325

Attorneys for State Defendant

By: /s/Bryan P. Tyson
Bryan P. Tyson
Ga. Bar No. 515411
Taylor English Duma LLP
1600 Parkwood Circle
Suite 200
Atlanta, GA 30339
(678) 336-7249
btyson@taylorenglish.com

Attorneys for Gwinnett County
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CERTIFICATE OF SERVICE
I hereby certify that on April 15, 2019 I filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will send notification

to all counsel of record in this case.

[s/ Sean Young
Sean Young




