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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,
Plaintiffs,

Vs. Civil Action No.: 1:18-cv-04776-

LMM

BRAD RAFFENSPERGER,

SECRETARY OF STATE OF

GEORGIA; et al.,

Defendants.

DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK,
BEN SATTERFIELD, AND BEAUTY BALDWIN’S RESPONSE IN
OPPOSITION TO PLAINTIFFS SPECIAL MOTION FOR AN AWARD
OF ATTORNEYS’ FEES AND EXPENSES

I. INTRODUCTION

The members of the Gwinnett Board of Registrations and Elections!
(Gwinnett BORE) oppose Plaintiffs’ attempt to collect fees and expenses for
their efforts in this litigation. While the Gwinnett BORE will respond further

once Plaintiffs’ itemization is filed, as explained below, this Court is without

1 The named Board-member defendants are Stephen Day, John Mangano,
Alice O’Lenick, Ben Satterfield, and Beauty Baldwin.
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jurisdiction to award fees against the Gwinnett BORE because of the scope of
relief granted by this Court and because of the dismissal filed by Plaintiffs.

But even if this Court could award fees, it should not. Plaintiffs
attempted to obtain temporary restraining orders on more than one occasion.
Plaintiffs did not obtain any relief against Gwinnett County in the first
temporary restraining order entered in this case, which only required action
by the Secretary of State, and was only on the grounds sought in the Georgia
Muslim Voter Project case [Doc. 23]. This Court later denied almost all of the
remainder of Plaintiffs’ attempt to obtain a temporary restraining order on
broader relief than the signature-matching issue. [Doc. 41]. The only possible
success Plaintiffs had in this case against the Gwinnett BORE was the very-
limited second temporary restraining order, which still rejected most of
Plaintiffs’ claims but accepted them only with regard to absentee ballots with
incorrect or missing birth years. [Doc. 55].

This Court should deny Plaintiffs’ motion completely, but at the very
least should limit any attorney-fee award against Gwinnett County to the

very limited relief allowed in the second temporary restraining order.

II. RESPONSE TO SUMMARY OF FACTS

In order to preserve the Court’s time, the Gwinnett BORE will not

restate all the facts of this case (which are primarily the procedural history of
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the case because discovery never commenced), but will provide additional
context for several facts outlined by Plaintiffs in their brief.

A. Pre-litigation contacts and notice.

Plaintiffs’ brief paints a picture of definite notice to the Gwinnett
BORE about the issues raised in this lawsuit with an opportunity to cure
before its filing. But the “notice” provided did no such thing. This case arose
in the weeks before the November 2018 election and became part of the
dizzying array of litigation filed after that election.

In the October 15, 2018 letter referenced by Plaintiffs—which was sent
well after absentee-ballot-application processing was underway—counsel for
the Lawyers’ Committee for Civil Rights expressed concerns but only asked
for records under the Open Records Act and for a meeting with the Gwinnett
BORE about absentee ballots. [Doc. 16, pp. 48-54]. At no point in the letter
did counsel for the Lawyers’ Committee threaten litigation or indicate that it
had already been filed. [Doc. 16, pp. 48-54] (Letter from Lawyers’
Committee); [Doc. 16, pp. 45-46] (describing the letter as only a request for
records).? Despite Plaintiffs’ description of the letter as a “demand letter,”

[Doc. 88-1, p. 14, n.9], it does not fit that description and was sent by lawyers

2 Indeed, Plaintiffs’ counsel did not send the letter to the county attorney by
email until 11:22pm on October 15, 2018.
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who were not counsel for Plaintiffs when this case was first filed. See [Doc. 1,
p. 34] (original Complaint with Bruce Brown as sole counsel); [Doc. 10, p. 36]
(first appearance of John Powers on pleading).

Early on the morning of October 16, a member of the State Election
Board forwarded a copy of the Complaint in this matter to the Gwinnett
County Attorney. Several hours later, counsel for Plaintiffs sent a copy of the
Complaint in this case directly to the Gwinnett County Attorney. In spite of
Plaintiffs’ claims to the contrary, there was no effective pre-litigation notice
or opportunity for the Gwinnett BORE to take any action prior to the filing of
this lawsuit.

B. This lawsuit and initial motions.

On the morning of October 16, the Gwinnett BORE also received notice
of the filing of the Georgia Muslim Voter Project v. Kemp matter (Case No.
1:18-cv-04789-LMM) (GMVP), which, unlike this case, was limited to
rejections of absentee-ballot applications and absentee ballots that were
rejected only for lack of a matching signature. Both cases then began to move
1in tandem, but the GMVP case took the lead.

Plaintiffs’ counsel in GMVP filed a motion for temporary restraining

order the next day, October 17, 2018, seeking limited relief on the signature-
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match issue only. See Case No. 1:18-¢cv-04789-LMM [Doc. 5]. The Court then
set a hearing for October 23, 2018. See Case No. 1:18-cv-04789-LMM [Doc. 5].

It was not until two days later that Plaintiffs’ counsel in this case (still
solely Mr. Brown) filed their own motion for temporary restraining order.
[Doc. 4]. In that motion, Plaintiffs sought far broader relief than that sought
in GMVP, including placing time limits on rejection notices, creating a
“Signature Review Committee,” changing the time and method of delivery of
absentee ballots, changing the birth-year rejection requirements, and
changing requirements related to poll watchers. [Doc. 4-2].

Plaintiffs then amended their complaint the day before the hearing,
[Doc. 10], and filed an amended motion for temporary restraining order on
the same day as the hearing, [Doc. 19], adding a proposed cure affidavit and
several other proposed process changes. This Court denied Plaintiffs’ original
motion for temporary restraining order and ordered responses from
defendants, setting aside a determination about a hearing and a ruling until
a later date. [Doc. 21].

After the hearing, this Court limited its ruling to the signature-match
portion of the Martin Plaintiffs’ amended motion for temporary restraining
order, but ruled on the entirety of the claims brought in the GMVP case. [Doc.

23, p. 2]. Despite Plaintiffs’ artful rewording, that temporary restraining
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order only required action by the Secretary of State to give direction to county
boards of election—it did not require any action by any county board or other
party to this case. [Doc. 26]. This Court later denied the remainder of the
Martin Plaintiffs’ amended motion for temporary restraining order. [Doc. 41].

Nine days after this Court denied the amended motion for temporary
restraining order, the Martin Plaintiffs again moved for another temporary
restraining order, this time seeking to enjoin the Gwinnett BORE from
rejecting absentee ballots for any “immaterial” reason. [Doc. 42-2]. Plaintiffs
again amended that motion, adding several individuals. [Doc. 44]. A
congressional campaign and others sought to join the case and also filed their
own motion for a temporary restraining order regarding absentee-ballot
rejections. [Doc. 45-6].

This Court then granted measured, limited relief, denying almost all of
the relief sought by the Martin Plaintiffs and granting relief only on the issue
of birth-year rejections and only as to the Gwinnett BORE. [Doc. 55, pp. 16-
17].3 Since that order was issued, the Gwinnett BORE has followed this
Court’s direction regarding the processing of absentee ballots, even without

the intervention of Plaintiffs. See [Doc. 88-2, p. 9]; [Doc. 88-1, p. 10]. Counsel

3 This Court also denied an attempted reconsideration to expand the scope of
the preliminary relief beyond the birth-year issue. [Doc. 59].

6
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for the Gwinnett BORE responded each time counsel for Plaintiffs asked
about a particular voter or policy decision and counsel for Plaintiffs never
raised any objections about how the Gwinnett BORE was implementing this
Court’s orders. Id.

C. Subsequent events.

Plaintiffs correctly identify the broad changes in H.B. 316 that have
mooted the issues in this case and go beyond this Court’s orders in the
processing of absentee ballots. As it has stated from the beginning of this
litigation, the Gwinnett BORE has always sought to follow state law as
written. After H.B. 316 was signed into law, Plaintiffs dismissed this case on
April 16, 2019. [Doc. 85].

III. ARGUMENT AND CITATION OF AUTHORITY

I. Plaintiff is not a prevailing party with respect to its joint
stipulation to dismiss.

Plaintiffs’ motion for fees was filed pursuant to Fed. R. Civ. P. 54(d),
claiming they are the “prevailing party” for purposes of their claim brought
pursuant to 42 U.S.C. § 1988 and, therefore, are entitled to attorneys’ fees.
Local Rule 54.2 is the vehicle through which Plaintiffs seek attorneys’ fees
from this Court. That rule provides that where a final judgment does not

determine the amount of attorneys’ fees which may be authorized by federal
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statute, the prevailing party shall request such fees by special motion, which
shall “specify the judgment and the statute or other grounds on the basis of
which entitlement to the award is claimed . . .”

Plaintiffs do not identify the precise “judgment” that entitles them to
attorneys’ fees pursuant to Local Rule 54.2, but instead list three events that
make them the “prevailing party” in this action. [Doc. 88-1, p. 13-14]. Only
one of those events required action by the Gwinnett BORE; the remaining
items either required action by the Secretary of State or were actions taken
by the Georgia General Assembly. But Plaintiffs apparently do not believe
that H.B. 316 was a “judgment,” because they never styled it as a judgment
in their Motion.

As Plaintiffs properly point out, one is entitled to prevailing party
status where there is “material alteration of the legal relationship of the
parties in a manner which Congress sought to promote in the fee statute.”
[Doc. 88-1, pp. 15-16].* Plaintiffs claim that the two temporary restraining
orders accomplished that material alteration and were “judgments” because

they would have been appealable. [Doc. 88-1, p. 14 (“Federal Rule of Civil

4 The Gwinnett BORE also adopts and incorporates by reference the
arguments made by the State Defendants on pages 6-10 of their brief in
opposition to Plaintiffs’ motion.
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Procedure 54(a) states the term Gudgment,” as used in the Rules of Civil
Procedure, includes any order from which an appeal lies.”)].

Plaintiffs focus on the concept of temporary restraining orders as
“judgments” that render them prevailing parties in this action. But Plaintiffs
never suggest that the Joint Stipulation to Dismiss, filed with this Court on
April 16, 2019, renders them the “prevailing party” for purposes of attorneys’
fees. Indeed, the stipulation itself states that “Defendants do not concede that
Plaintiffs are entitled to fees in this action.” [Doc. 85 p. 3]. It is difficult to see
how Plaintiffs could characterize a joint stipulation to dismiss as an
appealable order, and they simply do not do so. The only “judgments” from
which Plaintiffs claim entitlement to attorneys’ fees could arise are the two
TROs entered in October and November of last year, respectively.

II. Plaintiffs’ Special Motion for Attorneys’ Fees was untimely.

The Federal Rules provide, in pertinent part:

(A) Claims for attorneys’ fees and related nontaxable expenses shall be
made by motion unless the substantive law governing the action
provides for the recovery of such fees as an element of damages to be
proved at trial.

(B) Unless otherwise provided by statue or order of the court, the
motion must be filed and served no later than 14 days after entry of
judgment . . ..
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Fed. R. Civ. P. 54(d)(2) (emphasis added). Accordingly, to be entitled to
attorneys’ fees, a party must (1) request attorneys’ fees in its pleadings and
(2) file a timely motion for attorneys’ fees under Rule 54(d)(2) within fourteen
days after the entry of judgment. As Plaintiffs have pointed out, a judgment
1s “any order from which an appeal lies.” Fed. R. Civ. P. 54(a).

In this case, the last order entered from which an appeal may properly
lie was this Court’s Temporary Restraining Order entered on November 13,
2019. Martin v. Crittenden, 347 F. Supp. 3d 1302, 1311 (N.D. Ga. 2018). It is
self-evident that a voluntary dismissal agreed to by all parties cannot later be
appealed by those same parties. “The courts of appeals (other than the
United States Court of Appeals for the Federal Circuit) shall have
jurisdiction of appeals from all final decisions of the district courts of the
United States...” 28 U.S.C. § 1291. “Congress has constrained appellate
jurisdiction to only a few, well-defined types of actions. The appellate court’s
jurisdiction is limited to a narrow class of decisions.” Mamma Mia’s
Trattoria, Inc. v. Original Brooklyn Water Bagel Co., F. 3d 1320, 1324 (11th
Cir. 2014). The dismissal in this case 1s neither a final decision “of the district
court” nor 1s it a final judgment that may be appealed by any party to the
action. It is simply a voluntary dismissal of the case by the parties to which

the court renders no opinion one way or another.

10
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“[T]he plain language of Rule 41(a)(1)(A)(11) requires that a stipulation
filed pursuant to that subsection is self-executing and dismisses the case
upon its becoming effective.” Anago Fanchising, Inc. v. Shaz, LLC, 677 F. 3d
1272, 1278 (11th Cir. 2012). “The stipulation becomes effective upon filing
unless it explicitly conditions its effectiveness on a subsequent
occurrence.” Id. (emphasis added).

In this case, the parties entered into a joint stipulation to dismiss this
action. The parties never made any explicit agreement that the court would
retain jurisdiction over the matter, which might have conferred upon the
court the authority to enter an order dismissing the case. Because the
stipulation was made pursuant to Rule 41(a)(1), rather than Rule 41(a)(2),
the court was immediately divested of jurisdiction at the time of filing on
April 16, 2019. See, e.g. Anago, 677 F. 3d at 1278. The voluntary dismissal
cannot be appealed and so the voluntary dismissal was not a “final judgment”
as that term is defined in the Federal Rules of Civil Procedure. “Judgment’
as used in these rules includes a decree and any other order from which an
appeal lies.” Fed. R. Civ. P. 54(a).

Because there was no “judgment” entered at the dismissal of the case, if
Plaintiffs were going to obtain fees, they were required to file their special

motion for attorneys’ fees fourteen (14) days after the last temporary

11
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restraining order was issued on November 13, 2018 or obtain a judgment
from this Court prior to filing their motion. Because Plaintiffs did neither,
they have waived their right to attorneys’ fees pursuant to Rule 54(d).
“Unless modified by statute or court order, a party’s failure to file a timely
motion for attorneys’ fees under Rule 54(d)(2) serves as a waiver of the
request. Romaguera v. Gegenheimer, 162 F. 3d 893, 895 (5th Cir. 1998).

A recent case in the Eleventh Circuit it is readily distinguishable. In
Love v. Wal-Mart Stores, Inc., the Eleventh Circuit found that a Rule 41(a)(1)
stipulation served as the “judgment or order to be appealed from” under the
Federal Rules of Appellate Procedure for purposes of a non-party appeal. 865
F. 3d 1322, 1325 (11th Cir. 2017). In Love, the parties seeking appeal were
not the same parties that agreed to the joint stipulation of dismissal and, as a
result, were not bound by its terms. In coming to this conclusion, the Love
court relied on a State Nat’l Ins. Co. v County of Camden, a similarly situated
case again involving the proposed appeal related to an individual who was
not party to the Rule 41(a)(1) stipulation. 824 F. 3d 399 (2016). There, a
stipulating party attempted to invoke Rule 60(b)(6) in order to seek review of
an interlocutory dismissal of a party from several years earlier in the
litigation. But that party was not a signatory to the stipulation of dismissal

in that case. For purposes of the Rule 60(b)(6) motion, the court deemed the

12



Case 1:18-cv-04776-LMM Document 89 Filed 05/22/19 Page 13 of 17

Joint Stipulation a “final judgment” because courts have recognized that a
“voluntary dismissal with prejudice constitutes a final order thereby making
interlocutory orders appealable.” Id.

Crucial to the distinction between this action and the holdings in Love
and State Nat’l Ins. is what courts have identified as the constitutional
requirement of “adverseness.” As the Eleventh Circuit has previously noted,
“for this Court to exercise jurisdiction over an appeal, our jurisdiction must
be both (1) authorized by statute and (2) within constitutional limits.” OFS
Fitel, LLC v. Epstein, 549 F. 3d 1344, 1355 (11th Cir. 2008). Put differently,
where a party appeals a final judgment, “she must be adverse ‘as to the final
judgment.” Id. at 1356.

In this case, Plaintiffs are not just non-adverse to the Joint Stipulation
of Dismissal—they are its architects. They have not attempted to appeal any
portion of any interlocutory orders handed down by this Court because, as
they have acknowledged, they style themselves as the prevailing party to
those orders. See, e.g., Epstein, 549 F. 3d at 1359 (noting the United States
Supreme Court has acknowledged “the rule that a plaintiff who seeks
voluntary dismissal may not appeal but concluding that rule is inapplicable

when the plaintiff opposed an interlocutory production order and invited

13
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dismissal after ‘it had lost on the merits’ and only as a way of ‘seeking an
expeditious review.”).

Because the Joint Stipulation filed in this case is not an appealable
order of this Court, it is not a judgment as that term is defined in the Federal
Rules for purposes of attorney-fee motions. Because it is not a judgment, the
Plaintiffs were untimely in filing their motion for attorneys’ fees with respect
to the temporary restraining order issued on November 13, 2018. Fed. R. Civ.
P. 54(d). As a result, Plaintiffs’ motion for attorneys’ fees, which is dependent
on the statutory vehicle provided by Fed. R. Civ. P. 54(d) and Local Rule 54.2,
should be denied.

IV. CONCLUSION

This Court is without jurisdiction to consider Plaintiffs’ attorney-fee
motion because Plaintiffs dismissed this case voluntarily and did not file
their motion within the time limits provided by the Federal Rules. But even if
they did, they obtained extremely limited relief against the Gwinnett BORE.

This Court should dismiss Plaintiffs’ motion for fees.

This 22nd day of May, 2019.

/s/Bryan P. Tyson
Bryan P. Tyson
GA Bar No. 515411

14
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btyson@taylorenglish.com
Frank B. Strickland

Georgia Bar No. 687600
fstrickland@taylorenglish.com
Bryan F. Jacoutot

Georgia Bar No. 668272
bjacoutot@taylorenglish.com
TAYLOR ENGLISH DUMA LLP
1600 Parkwood Circle, Suite 200
Atlanta, GA 30339

770.434.6868 (telephone)

Richard A. Carothers

Georgia Bar No. 111075
richard.carothers@carmitch.com
Brian R. Dempsey

Georgia Bar No. 217596
Brian.dempsey@carmitch.com
CAROTHERS & MITCHELL, LLC
1809 Buford Highway

Buford, GA 30518

(770) 932-3552 (Telephone)

Attorneys for Defendants Stephen Day, John

Mangano, Alice O’Lenick, Ben Satterfield, and
Beauty Baldwin
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CERTIFICATE OF COMPLIANCE

Pursuant to L.R. 7.1(D), the undersigned hereby certifies that the
foregoing DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE
O’LENICK, BEN SATTERFIELD, AND BEAUTY BALDWIN’S RESPONSE
IN OPPOSITION TO PLAINTIFFS SPECIAL MOTION FOR AN AWARD
OF ATTORNEYS FEES AND EXPENSES has been prepared in Century
Schoolbook 13, a font and type selection approved by the Court in L.R. 5.1(B).

/s/ Bryan P. Tyson
Bryan P. Tyson
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CERTIFICATE OF SERVICE

I hereby certify that on May 22, 2019, I served the within and foregoing
DEFENDANTS STEPHEN DAY, JOHN MANGANO, ALICE O’LENICK,
BEN SATTERFIELD, AND BEAUTY BALDWIN’S RESPONSE IN
OPPOSITION TO PLAINTIFFS’ SPECIAL MOTION FOR AN AWARD
OF ATTORNEYS’ FEES AND EXPENSES with the Clerk of Court using
the CM/ECF system, which will send notification of such filing to all counsel
of record.

This 22nd day of May, 2019.
/s/ Bryan P. Tyson

Bryan P. Tyson
Georgia Bar No. 515411




