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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

*

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18-cv-4776-LLM
V.

BRAD RAFFENSPERGER, in his
official capacity as Secretary of State for
the State of Georgia, et al.,

L I R B T e e e

Defendants.

DECLARATION OF JOHN POWERS IN SUPPORT
OF PLAINTIFFS' SPECIAL MOTION FOR AN
AWARD OF ATTORNEYS' FEES AND EXPENSES

I, John Powers, having been duly sworn, do hereby declare:

L My name is John Powers. I am over the age of2l and am fully
competent to execute this Declaration. The matters stated herein are true
and correct based upon my personal knowledge, except where specifically
stated otherwise.

2. I have been admitted to practice before this Court in this matter
pro hac vice and represent the Plaintiffs in the above-styled action. I am an
attorney in the Voting Rights Project at the Lawyers' Committee for Civil

Rights Under Law. The Lawyers' Committee for Civil Rights Under Law is
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a nonprofit, nonpartisan organization that was created in 1963 at the request
of President John F. Kennedy to enlist the private bar's leadership and
resources in combating racial discrimination and the resulting inequality of
opportunity, including in voting rights matters.

3 The Martin Plaintiffs brought this litigation seeking to enjoin
aspects of Georgia's statutory scheme related to the processing of absentee
ballots, and attendant policies and procedures that were resulting in eligible
voters' absentee ballots and absentee ballot applications being rejected for
minor, immaterial clerical errors or a question about the voter's signature,
with no meaningful opportunity to cure any perceived discrepancy. See,
e.g., Second Amended Complaint, Doc. 63, ] 4.

4. Plamtiffs have successfully achieved these objectives through
two temporary restraining orders entered by this Court and the passage of
H.B. 316, 155th Gen. Assemb., Reg. Sess. (Ga. 2019) ("H.B. 316") by the
Georgia Legislature.

5. When Plaintiffs brought this action, Georgia law provided that
election officials must compare absentee ballot applicants' signatures on
their absentee ballot applications with those already on file before issuing
them an absentee ballot. O.C.G.A. §21-2-381(b)(I) (West 2017). Georgia

law then required absentee voters to sign an oath on the absentee ballot
2
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envelope while also furnishing their county, residential address, year of
birth, and a second signature. Id.§ 21-2-384(c)(I) (2017). Election officials
could reject absentee ballots "ifthe signature [on the oath] does not appear
to be valid, or ifthe elector has failed to furnish required information or
information so furnished does not conform with that on file in the registrar's
or clerk's office ..." Id.§ 21-2-386(a)(1)(C) (2017).

6. On October 15, 2018, 1 served Defendant Stephen Day, the
Chairman ofthe Gwinnett County Board of Registrations and Elections, and
William Linkous, the Gwinnett County attorney, among others, with notice
that Gwinnett County's absentee ballot rejection policies and practices were
imposing a severe burden on voters and risked disenfranchising many
individuals in the upcoming election, including those cast by voters who
appeared to be confused by the revised absentee ballot envelope's birth year
request. See First Declaration ofJohn Powers ("Powers 1st Deel."), Doc.

16, at 48-50, Oct. 15, 2018.

&. Because the November 2018 general election was quickly
approaching, on October 15, 2018, the Martin Plaintiffs also filed their
Complaint challenging the Georgia Secretary of State's enforcement of'the
relevant Georgia statutes and the absentee ballot processing practices

employed by the Gwinnett County Board of Registrations and Elections.
3
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& Although the letter and the Complaint gave the Defendants an
opportunity to prevent the disenfranchisement ofvoters and voluntarily
come into compliance with federal law, Defendants failed to take any
remedial action in response to the letter nor did they make any effort to
informally resolve the matter without the need for further litigation. Instead,
the Gwinnett County Defendants continued to reject absentee ballots that
had a missing or inaccurate year ofbirth on the absentee ballot envelope,
and absentee ballots and applications with an allegedly mismatched
signature. See, e.g., Responses in Opposition to Plaintiffs' Latest "Amended
Emergency Motion for Temporary Restraining Order," Doc. 51; see also
Declaration of Lynn Ledford, Doc. 37-2  19; Powers 1st Deel., Exs. B & C,
Doc. 16 at 56-66.

0. Since Georgia and Gwinnett County failed to take any remedial
action in response to the notice letter and Complaint, the Martin Plaintiffs
filed an emergency motion for a temporary restraining order and preliminary
injunction seeking reliefto prevent the disenfranchisement of eligible
Georgia voters in the November 2018 election on October 19, 2018. See
generally Docs. 4, 19.

10.  Defendants opposed Plaintiffs' motion for emergency relief.

See, e.g., Docs. 36, 37. As aresult, Plaintiffs' counsel appeared in Court on

4
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October 23, 2018, for a contested hearing on the merits of'the motion.
Plaintiffs' counsel divided the argument between two attorneys, one of
whom focused on organizational and individual standing, and one ofwhom
focused on the merits ofthe motion and the relief requested.

11.  Plaintiffs filed a reply to Defendants' opposition to the motion
on October 29, 2018. See Reply Memorandum of Law in Support of
Plaintiffs' Amended Motion for Preliminary Injunction, Doc. 39.

12 On October 25, 2018, the Court partially granted Plaintiffs'
emergency motion for a preliminary injunction, enjoining "all county boards
ofregistrars, boards of elections, election superintendents, and absentee
clerks" responsible for processing absentee ballots from rejecting "any
absentee ballot application due to an alleged signature mismatch," and
providing for a cure in instances in which officials perceived a signature
mismatch. Martin v. Kemp, 341 F. Supp. 3d 1326, 1341-42 (N.D. Ga.
2018).

13.  Following the Court's entry ofthe Order granting the motion
for temporary restraining order, Defendant Kemp filed a Motion to Stay
Pending Appeal of Preliminary Injunction, which this Court denied on

October 30, 2018. See Doc. 38. The Martin Plaintiffs filed a Briefin
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Response to Defendant Kemp's Emergency Motion to Stay Pending Appeal,
see Doc. 35, as well as a briefin the Eleventh Circuit.

14.  The Eleventh Circuit denied Defendant Kemp's request for a
stay pending appeal on November 2, 2018. Ga. Muslim Voter Project v.
Kemp, 2018 WL 7822108, at *I (11th Cir. Nov. 2, 2018).

15.  The Martin Plaintiffs continued to monitor the processing of
absentee ballots through the November 2018 general election and, when it
became necessary, pursued additional reliefon the behalf of disenfranchised
absentee voters.

16.  After the election, Plaintiffs' counsel were retained to represent
Dinesh Chandra, James Arthur Moore, and Corliss Armstead, eligible
Gwinnett County voters whose absentee ballots had been rejected due to a
missing or incorrect year ofbirth entry on the absentee ballot envelope. The
Martin Plaintiffs timely moved to amend the complaint to join the three
individuals as Plaintiffs and to add a claim for reliefunder the Civil Rights
Act, 52 U.S.C. § 10101. See Plaintiffs Motion for Leave to File Second
Amended Complaint, Doc. 53.

17.  Plaintiffs filed an Amended Emergency Motion for Temporary
Restraining Order on November 11, 2018, seeking to ensure that the three

voters' legitimate absentee ballots, and those of similarly situated Gwinnett

6
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County voters, were counted in the November 2018 general election. Docs.
42, 44.

18.  On November 12, 2018, Georgia Acting Secretary of State
Robyn Crittenden issued an Official Election Bulletin to county election
officials. Acting Secretary Crittenden wrote that, when verifying eligibility
of voters for purposes of counting absentee ballots, that "[w]hat is required
is the signature ofthe voter and any additional information needed for the
county election official to verify the identity ofthe voter. Therefore, an
election official does not violate [state law] when they accept an absentee
ballot despite the omission ofa day and month ofbirth ... ifthe election
official can verify the identity ofthe voter." Official Election Bulletin, Doc.
54-2, Nov. 12, 2018.

19.  On November 13, 2018, this Court granted, in part, the Martin
Plaintiffs' motions for a temporary restraining order, enjoining the Gwinnett
County Board ofRegistrations and Elections "from rejecting absentee
ballots containing an error or omission relating to the absentee voter's year
ofbirth" and ordering the Board to "count such ballots in the November 6,
2018 election" and to "delay certification until such ballots have been
counted." Martin v. Crittenden, 347 F. Supp. 3d 1302, 1311 (N.D. Ga.

2018).
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20.  The Martin Plaintiffs and their counsel continued to monitor
implementation ofthe Court's orders through the enactment of H.B. 316.

21.  Icontacted Defendants' counsel prior to the December 2018
statewide runoff and March 2019 Gwinnett County MART A special
referendum elections and asked if Defendants were implementing the
Court's temporary restraining orders for those elections.

22.  Prior to the December 2018 runoff election, counsel for the
Georgia Secretary of State and the Gwinnett County Board of Registrations
and Elections represented to me in writing that the State's position was that
the Court's orders applied to that election.

23.  Prior to the March 2019 MARTA special referendum election,
counsel for the Gwinnett County Board of Registrations and Elections
represented to me in writing that the State's position was that the Court's
orders applied to that election.

24, The Gwinnett County Board of Registrations and Elections
appealed the Court's order related to year-of-birth rejections to the Eleventh
Circuit on December 13, 2018. See generally Docs. 67-70. On January 24,
2019, Eleventh Circuit Clerk David J. Smith sent a letter to the Board's
counsel stating that "it appears that this court may lack jurisdiction over this

appeal" and asking the parties to advise the court "oftheir position regarding

8
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the jurisdictional question(s) set forth on the attached page." The Gwinnett
County BORE Defendants voluntarily dismissed their appeal on February
2h, 2015

25.  As result of'the litigation filed by Plaintiffs and the relief
ordered by the Court, many eligible Georgia voters were prevented from
being disenfranchised. For example, ballots cast by the approximately "400
ballots identified as being rejected solely for incorrect or missing birth year
information" in the November 2018 general election were counted by the
Gwinnett County BORE Defendants. See Responses in Opposition to
Emergency Motion for Reconsideration, Doc. 58 at 5.

26. lattended the Gwinnett County BORE's post-election public
hearing to represent the Martin Plaintiffs, monitor the proceedings, including
the counting of absentee ballots, and to encourage the BORE to comply with
the Court's order. I spoke at the public portion ofthe hearing and advocated
the Gwinnett County BORE acting in compliance with the Court's orders.
At least one ofthe Martin Plaintiffs, Dana Bowers, attended the hearing as
well.

27.  As aresult of'this litigation and relief obtained by Plaintiffs,
absentee voters in the December 2018 runoff and March 2019 MARTA

special election were also not disenfranchised due to a missing or inaccurate

9
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year ofbirth on the envelope because election officials continued to comply
with the Court's temporary restraining orders.

28.  The October 2018 order concerning ballots rejected due to
alleged signature mismatches provided an opportunity for relief for hundreds
of absentee ballot applicants and absentee voters, including the 228 voters
referenced by Dr. McDonald whose absentee ballots were rejected due to a
signature mismatch as of October 20, 2018. See Kemp, 341 F. Supp. 3d at
1340.

29.  The Plaintiffs were forced to continue to litigate the Martin case
into 2019 due to Defendants' decision to prolong the litigation and by
appealing this Court's Order to the Eleventh Circuit.

30.  As aresult, Plaintiffs' counsel were required to prepare for and
attend a Rule 26(f) conference on December 21, 2018, and to prepare and
file a Joint Preliminary Report and Discovery Plan, Doc. 74, on January 15,
2019.

31. Plaintiffs' counsel were informed by Defendants' counsel by
email after 7 pm on February 13, 2019, that a bill would be introduced in the
2019 session ofthe Georgia General Assembly which could impact the

Martin litigation.

10
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32. By that time, Plaintiffs' counsel had virtually completed
preparing Plaintiffs' initial disclosures for filing on their due date, February
14,2019.

33.  On April 2, 2019, H.B. 316 was signed into law. H.B. 316
amended several Georgia statutes relating to absentee ballots, including
O0.C.G.A. § 21-2-381, 21-2-384, and 21-2-386. See Joint Stipulation of
Dismissal, Doc. 85 at 1.

34. H.B. 316 contains the following provisions:

* Section 27 of H.B. 316 states that "an absentee ballot application
shall not be rejected due to an apparent mismatch between the
signature ofthe elector on the application and the signature ofthe
elector on file with the board ofregistrars." H.B. 316, Doc. 85-1 at
20 (amending O.C.G.A. § 21-2-381(b)(3)). It also provides that
when the signatures do not match on an absentee ballot
application, a provisional ballot is to be issued and ifthe elector
casts that ballot, the elector is provided an opportunity to cure the
signature discrepancy through the period for verifying provisional
ballots in O.C.G.A. § 21-2-419. Id.

* Sec. 30 ofHB 316 amends O.C.G.A. § 21-2-384 to eliminate the
requirement that an absentee voter provide his or her county, date
or year of birth, and address on the oath ofelector, which is located
on the absentee ballot envelope. Doc. 85-1 at 23.

* Sec. 32 ofHB 316 amends O.C.G.A. § 21-2-386 to provide that
electors whose absentee ballots are returned without a signature, or
with a signature that fails to match a signature on record, have until
the end ofthe provisional ballot period to cure the signature. Doc.
85-1 1at 27. Electors can cure the allegedly mismatched signature
with an affidavit and a copy of one form ofidentification set out in
O0.C.G.A. §21-2-417(c). 1d.

11
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35. Because H.B. 316 codified the temporary relief ordered by the
Court and resolved Plaintiffs' remaining claims, the Martin Plaintiffs agreed
to the filing of'a Joint Stipulation of Dismissal. See Doc. 85.

36. The Court dismissed the Martin case on April 17, 2019.

37.  The Martin Plaintiffs, having obtained relief ordered by the
Court that was subsequently codified into law with the enactment of House
Bill 316, achieved the objectives they sought in commencing this litigation
by bringing Georgia's and Gwinnett County's absentee ballot processing-
related policies and procedures into compliance with federal law and the
Constitution, are entitled to an award oftheir reasonable attorneys' fees and
costs as the prevailing party in this action.

38.  Pursuant to Local Rule 54.2, Plaintiffs' counsel have made a
preliminary, reasonable estimate ofthe amount ofthe attorneys' fees that
have been incurred as a result of the services they have provided in this
matter and the expenses they have advanced in connection with the
investigation and prosecution ofthis matter to date.

39.  The reasonable estimate ofthe amounts ofthe attorneys' fees
and expenses being claimed by Plaintiffs are $187,630.00 and $8,487.36,

respectively.
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40.  Pursuant to Local Rule 54.2, Plaintiffs will be filing and serving
the detailed specification and itemization ofthe requested award of
attorney's fees and expenses, with appropriate affidavits and other
supporting documentation at the appropriate time.

41.  Plaintiffs anticipate that they will also incur additional
attorneys' fees or expenses preparing phase two ofthe Special Motion and
for the appearance at a hearing on the merits ofthe Special Motion.
Plaintiffs reserve the right to amend their attorneys' fees and expenses claim
should these additional fees and costs be incurred.

42.  Pursuant to 28 U.S.C. § 1746, I declare under penalty ofperjury

that the foregoing is true and correct.

Executed this 8" day of May, 2019.

Attorney for’Plaintiffs
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