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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18-cv-4776-LLM
V.

BRAD RAFFENSPERGER, in his
official capacity as Secretary of State for
the State of Georgia, et al.,

* X ¥ K X X X ¥ X X ¥

Defendants.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFFS’ SPECIAL MOTION FOR
AN AWARD OF ATTORNEYS’ FEES AND EXPENSES

L. INTRODUCTION

The Martin Plaintiffs brought this litigation seeking to enjoin the
statutory scheme and the policies and procedures resulting in eligible voters’
absentee ballots and absentee ballot applications being rejected “for even the
smallest clerical error or a question about the voter’s signature [], with no
meaningful opportunity to cure any perceived discrepancy.” Second
Amended Complaint, Doc. 63, § 4. Plaintiffs have successfully achieved

these objectives through two temporary restraining orders entered by this
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Court and the subsequent passage of H.B. 316, 155th Gen. Assemb., Reg.
Sess. (Ga. 2019) (“H.B. 316) by the Georgia Legislature.

Pursuant to 42 U.S.C. § 1988, Federal Rule of Civil Procedure 54(d),
and United States District Court for the Northern District of Georgia Local
Rule 54.2, the Martin Plaintiffs hereby seek reasonable attorneys’ fees and
expenses against Defendant Secretary of State Brad Raffensperger and the
individual members of the Georgia State Election Board and the Gwinnett
County Board of Registrations and Elections, all in their official capacities.
The reasonable estimate of the amounts of the attorneys’ fees and expenses
being claimed by Plaintiffs are $187,630.00 and $8,487.36, respectively.
II. SUMMARY OF THE FACTS

A. Relevant Background and the Filing of the Complaint

When Plaintiffs brought this action, Georgia law provided that
election officials must compare absentee ballot applicants’ signatures on
their absentee ballot applications with those already on file before issuing
them an absentee ballot. O.C.G.A. § 21-2-381(b)(1) (West 2017). Georgia
law then required absentee voters to sign an oath on the absentee ballot
envelope while also furnishing their county, residential address, year of
birth, and a second signature. Id. § 21-2-384(c)(1) (2017). Election officials

could reject absentee ballots “if the signature [on the oath] does not appear

2
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to be valid, or if the elector has failed to furnish required information or
information so furnished does not conform with that on file in the registrar's
or clerk's office . .. .” Id. § 21-2-386(a)(1)(C) (2017).!

In a letter dated October 15, 2018, Plaintiffs’ counsel notified the
Gwinnett County Board of Registrations and Elections and the County
Attorney that the county’s absentee ballot rejection policies and practices
were imposing a severe burden on voters and risked disenfranchising many
individuals in the upcoming election, including those “cast by voters who
appeared to be confused by the revised absentee ballot envelope's birth year
request.” First Declaration of John Powers (“Powers 1st Decl.”), Doc. 16, at
48-50, Oct. 15, 2018.

With the November 2018 general election quickly approaching, the
Martin Plaintiffs also filed on October 15, 2018 this suit challenging the

enforcement of the relevant Georgia statutes and the absentee ballot

' The Georgia Supreme Court had held that while a failure to furnish
required information was a “ground for rejection” under O.C.G.A. § 21-2-
386(a)(1)(C), nothing in the statute mandated the “automatic rejection of any
absentee ballot lacking the elector’s place and/or date of birth.” Jomnes v.
Jessup, 279 Ga. 531, 533 n.5 (2005).
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processing practices employed by the Gwinnett County Board of
Registrations and Elections.?

Although the letter and the Complaint gave the Defendants an
opportunity to ameliorate the impact of its policies and voluntarily come into
compliance with federal law, they chose not to take any remedial action.
Second Declaration of John Powers (“Powers 2d Decl.”), Exhibit 1 4 8. For
example, the Gwinnett County Defendants continued to reject absentee
ballots that had a missing or inaccurate year of birth on the absentee ballot
envelope. 1d.; see also Responses in Opposition to Plaintiffs’ Latest
“Amended Emergency Motion for Temporary Restraining Order,” Doc. 51;
see also Declaration of Lynn Ledford, Doc. 37-2 q 19.

B. Pre-Election Motions for Preliminary Injunction and
Temporary Restraining Order

Since neither Georgia nor Gwinnett County made any changes related
to the processing and counting of absentee ballots in response to the notice
letter and Complaint, the Martin Plaintiffs filed, on October 19, 2018, an

emergency motion for a temporary restraining order and preliminary

2 A separate set of plaintiffs, represented by the American Civil Liberties
Union of Georgia, filed a separate lawsuit relating to the absentee ballot
signature matching requirement on October 16, 2018. See Ga. Muslim Voter
Project v. Kemp, No. 1:18-cv-04789-LMM (N.D. Ga.) (“GMVP”), Doc. 1.

4
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injunction seeking relief to prevent the disenfranchisement of eligible
Georgia voters in the November 2018 general election, and filed an
amendment to that motion on October 23, 2018. Powers 2d Decl., Ex. 1, 4
9; see also Docs. 4, 19. The GMVP Plaintiffs also sought injunctive relief.

Defendants opposed Plaintiffs’ motion for emergency relief. See, e.g.,
Docs. 36, 37. As aresult, counsel for the parties appeared in Court on
October 23, 2018, for a contested hearing on the merits of the motion.
Powers 2d Decl., Ex. 1, 4 10. Plaintiffs later filed a reply to Defendants’
opposition to the motion. See Reply Memorandum of Law in Support of
Plaintiffs” Amended Motion for Preliminary Injunction, Doc. 39.

On October 25, 2018, the Court partially granted Plaintiffs’ motion for
a preliminary injunction,® enjoining “all county boards of registrars, boards
of elections, election superintendents, and absentee clerks” responsible for
processing absentee ballots from rejecting “any absentee ballot application
due to an alleged signature mismatch,” and providing for a cure in instances

in which officials perceived a signature mismatch. Martin v. Kemp, 341 F.

3 The Court stated: “Because the Electors just filed a motion for preliminary
injunction on Friday and an amended motion for preliminary injunction on
Tuesday morning (the day of the hearing), the Court will only consider the
Electors' arguments as to signature mismatch.” 341 F. Supp. 3d at 1329.
The Court later denied Plaintiffs’ request for additional relief contained in
the October 23™ amended motion. See Order, Doc. 41.

5
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Supp. 3d 1326, 1341-42 (N.D. Ga. 2018). While the Court found a
substantial likelihood of success on the Georgia Muslim Voter Project
Plaintiffs’ procedural due process theory, the Court repeatedly cited the
allegations and evidence proffered by the Martin Plaintiffs. See id. at 1331
& n.2 (alleging higher likelihood of rejecting Gwinnett County voters’
absentee ballots); 1332 (citing deficiency notice from Martin docket); 1336
(Martin Plaintiffs’ allegation that absentee ballot applications have surged);
1340 (citing the number of absentee ballots rejected due to a signature
mismatch per the analysis conducted by the Martin Plaintiffs’ expert
witness, Dr. Michael McDonald). The Court also found the individual
Martin Plaintiffs had standing to bring their claims. /d. at 1333 n.5.
Following the Court’s entry of the Order granting the motion for
temporary restraining order, Defendant Kemp filed a Motion to Stay
Pending Appeal of Preliminary Injunction, which the Court denied on
October 30, 2018. See Doc. 38. The Eleventh Circuit denied Defendant
Kemp’s request for a stay pending appeal on November 2, 2018. Ga.

Muslim Voter Project v. Kemp, 2018 WL 7822108, at *1 (11th Cir. Nov. 2,
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2018). Notably, the Eleventh Circuit sua sponte consolidated the Martin and
Georgia Muslim Voter Project cases for purposes of the appeal.* Id.

C. Post-Election Motion for Temporary Restraining Order

The Martin Plaintiffs continued to monitor the processing of absentee
ballots through the November 2018 general election and, when it became
necessary, pursued additional relief on the behalf of disenfranchised
absentee voters. Powers 2d Decl., Ex. 1, q 15. After the election, Plaintiffs’
counsel were retained to represent Dinesh Chandra, James Arthur Moore,
and Corliss Armstead, eligible Gwinnett County voters whose identities and
eligibility had been verified via signature match but whose absentee ballots
had been rejected due to a missing or incorrect year of birth entry on the
absentee ballot envelope. /d. 9§ 16. The Martin Plaintiffs timely moved to
amend the complaint to join the three individuals as Plaintiffs and to add a
claim for relief under the materiality provision of the Civil Rights Act, 52
U.S.C. § 10101. See Plaintiffs’ Motion for Leave to File Second Amended
Complaint, Doc. 53. Plaintiffs also filed, on November 11, 2018, an
Amended Emergency Motion for Temporary Restraining Order seeking to

ensure that the three voters’ valid absentee ballots, and those of similarly

+ Plaintiffs do not seek attorneys’ fees for work related to Defendants’
appeals to the Eleventh Circuit.
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situated Gwinnett County voters, were counted in the November 2018
general election. Docs. 42, 44.°

On November 13, 2018, this Court granted, in part, the Martin
Plaintiffs’ motions for a temporary restraining order, enjoining the Gwinnett
County Board of Registrations and Elections “from rejecting absentee
ballots containing an error or omission relating to the absentee voter’s year
of birth” and ordering the Board to “count such ballots in the November 6,
2018 election” and “delay certification until such ballots have been
counted.” Martin v. Crittenden, 347 F. Supp. 3d 1302, 1311 (N.D. Ga.
2018). The Court found that the Martin Plaintiffs “met their burden in
showing a substantial likelihood of success on the merits with respect to
their claim that Gwinnett County’s practice of rejecting absentee ballots
based solely on an omitted or erroneous birth year violates the Civil Rights
Act, 52 U.S.C. § 10101(a)(2)(B),” id. at 1308, and “established all four

prerequisites for injunctive relief.” Id. at 1311.

sOn November 12, 2018, Georgia Acting Secretary of State Robyn
Crittenden issued an Official Election Bulletin to county election officials
stating that “an election official does not violate [state law] when they accept
an absentee ballot despite the omission of a day and month of birth . . . if the
election official can verify the identity of the voter.” Official Election
Bulletin, Doc. 54-2, Nov. 12, 2018. Powers 2d Decl., Ex. 1, § 18.

8
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The Gwinnett County BORE implemented the Court’s order related to
year-of-birth rejections for the November 6, 2018 general and December 4,
2018, runoff elections, but subsequently appealed that order to the Eleventh
Circuit on December 13, 2018. See Powers 2d Decl., Ex. 1, 9 20-22; see
also Docs. 67-70. On January 24, 2019, Eleventh Circuit Clerk David J.
Smith sent a letter to the Board’s counsel stating that “it appears that this
court may lack jurisdiction over this appeal” and asking the parties to advise
the court “of their position regarding the jurisdictional question(s) set forth
on the attached page.”® Powers 2d Decl., Ex. 1, § 24. The BORE
Defendants voluntarily dismissed their appeal on February 20, 2019.

D. Implementation of the Court’s Temporary Restraining
Orders and the Parties’ Continuing of the Litigation

The Court’s temporary restraining orders prevented many Georgia
voters from being disenfranchised. Ballots cast by the approximately “400
ballots i1dentified as being rejected solely for incorrect or missing birth year
information” in the November 2018 election were counted by the Gwinnett
County BORE Defendants. See Responses in Opposition to Emergency

Motion for Reconsideration, Doc. 58 at 5. Plaintiffs and their counsel

s Plaintiffs do not seek attorneys’ fees for work related to Defendants’
appeals to the Eleventh Circuit.
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attended the Gwinnett County BORE’s post-election public hearing to
monitor the counting of absentee ballots and, in public comments, to
encourage the BORE to comply with the Court’s order. Powers 2d Decl.,
Ex. 1,9 26. Absentee voters in the December 2018 runoff and March 2019
MARTA special election were not disenfranchised due to a missing or
inaccurate year of birth on the envelope because election officials continued
to implement the Court’s temporary restraining orders. Id. § 26.”

Similarly, the October 2018 order on signature matching provided an
opportunity for relief for hundreds of absentee ballot applicants and absentee
voters, including the 228 voters whose absentee ballots were rejected due to
a signature mismatch as of October 20, 2018, as referenced by Dr.
McDonald. 1d. 9§ 26; see also Kemp, 341 F. Supp. 3d at 1340.

The parties continued to litigate the case. Powers 2d Decl., Ex. 1, 9
29. The parties conducted a Rule 26(f) conference on December 21, 2018,
and filed a Joint Preliminary Report and Discovery Plan, Doc. 74, on

January 15, 2019. Id. q 30. Plaintiffs’ counsel had virtually completed

7The Martin Plaintiffs continued to monitor implementation of the Court’s
orders through the enactment of H.B. 316. Id. 49 19-20. Defendants
represented that they continued to implement the Court’s orders in the
December 2018 runoff and March 2019 MARTA special elections. 7d. 9
21-22.

10
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preparing Plaintiffs’ initial disclosures for filing on their due date, February

14, 2019, when they were informed in writing by Defendants’ counsel after

7 pm on February 13, 2019, that the filing of remedial legislation was

imminent. Id. §931-32.%

E. Enactment of H.B. 316

On April 2, 2019, H.B. 316 was signed into law. H.B. 316 amended

several Georgia statutes relating to absentee ballots, including O.C.G.A. §§

21-2-381, 21-2-384, and 21-2-386. See Joint Stipulation of Dismissal, Doc.

85 at 1. H.B. 316 contains the following provisions:

Section 27 of H.B. 316 states that ““an absentee ballot application shall
not be rejected due to an apparent mismatch between the signature of
the elector on the application and the signature of the elector on file
with the board of registrars.” H.B. 316, Doc. 85-1 at 20 (amending
0.C.G.A. § 21-2-381(b)(3)). It also provides that when the signatures
do not match on an absentee ballot application, a provisional ballot is
to be issued and if the elector casts that ballot, the elector is provided
an opportunity to cure the signature discrepancy through the period
for verifying provisional ballots in O.C.G.A. § 21-2-419. Id.

Sec. 30 of HB 316 amends O.C.G.A. § 21-2-384 to eliminate the
requirement that an absentee voter provide his or her county, date or
year of birth, and address on the oath of elector, which is located on
the absentee ballot envelope. Doc. 85-1 at 23.

Sec. 32 of HB 316 amends O.C.G.A. § 21-2-386 to provide that
electors whose absentee ballots are returned without a signature, or

s Plaintiffs’ counsel did not work on the initial disclosures or on discovery-
related matters after February 13, 2019.

11



Case 1:18-cv-04776-LMM Document 88-1 Filed 05/08/19 Page 12 of 22

with a signature that fails to match a signature on record, have until

the end of the provisional ballot period to cure the signature. Doc. 85-

1 at 27. Electors can cure the signature with an affidavit and a copy of

one form of identification set out in O.C.G.A. § 21-2-417(c). 1d.
Because H.B. 316 codified the temporary relief ordered by the Court and
resolved Plaintiffs’ remaining claims, the Martin Plaintiffs agreed to the
filing of a Joint Stipulation of Dismissal. Powers 2d Decl., Ex. 1, q 35; see
also Doc. 85. The Court dismissed the case on April 17, 2019.

The Martin Plaintiffs, having achieved the objectives they sought in
commencing this litigation, i.e., bringing Georgia’s and Gwinnett County’s
absentee ballot processing-related policies and procedures into compliance
with federal law and the Constitution, are entitled to an award of their
reasonable attorneys’ fees and costs as the prevailing party in this action.
Powers 2d Decl., Ex. 1, 9 37.

III. APPLICABLE LAW

A.  Procedure for Recovery of Attorneys’ Fees and Costs
Pursuant ot Local Rule 54.2

United States District Court for the Northern District of Georgia Local
Rule 54.2 sets forth a two-phase special motion procedure for an award of
attorneys’ fees and costs. In phase one of the special motion procedure, the
moving party is required to file a special motion identifying the judgment,

statute, or other grounds upon which entitlement to the award is claimed,
12
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and the amount of the fees and expenses sought. In phase two, the moving
party is required to file and serve within thirty days “a detailed specification
and itemization of the requested award, with appropriate affidavits and other
supporting documentation.” This motion represents Plaintiffs’ compliance
with phase one of the special motion procedure.

B. Identification of the Judgment and the Statute or Other
Grounds on the Basis of which Plaintiffs are Entitled to an
Award of Attorneys' Fees and Expenses

The Martin Plaintiffs have successfully achieved the objectives of this
lawsuit by preventing the disenfranchisement of absentee voters due to “the
smallest clerical error” such as “a perceived signature discrepancy” or “the
unintentional voter error of dating the oath with the current date” rather than
the voter’s year of birth. Complaint, Doc. 1 4 4-6. As detailed above,
Plaintiffs achieved that relief through:

(1) this Court’s issuance of a temporary restraining order on October 25,
2019, requiring the Secretary of State to instruct election officials
responsible for processing absentee ballots that they are prohibited
from rejecting any absentee ballots or absentee ballot applications due
to an alleged signature mismatch, and must provide pre-rejection
notice and an opportunity to resolve the alleged signature
discrepancy. Martin v. Kemp, 341 F. Supp. 3d 1326, 1341-42 (N.D.
Ga. 2018); see also Temporary Restraining Order, Doc. 26, at 2.

(2) this Court’s issuance of a second temporary restraining order on
November 13, 2019, prohibiting the Gwinnett County Board of
Registrations and Elections from rejecting absentee ballots containing
an error or omission relating to the absentee voter’s year of birth and

13
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ordering that they be counted.® Martin v. Crittenden, 347 F.Supp.3d
1302, 1311 (N.D. Ga. 2018).

(3) the Georgia Legislature’s passage of H.B. 316 on April 2, 2019,
which amended absentee ballot statutes such as O.C.G.A. §§ 21-2-
381, 21-2-384, and 21-2-386, and enshrined the temporary relief
ordered by the Court and other relief requested by Plaintiffs into law.
See generally Joint Stipulation of Dismissal, Doc. 85.
Plaintiffs successfully achieved the objectives of this suit by temporarily and
then permanently preventing the rejection of absentee ballots due to
immaterial mistakes or omissions such as a missing or incomplete year of
birth or address, or a signature mismatch. Powers 2d Decl., Ex. 1, 9 4, 37.
C. Legal Analysis
When considering a motion for attorneys’ fees in a civil rights action,
a court must "first determine whether the plaintiffs prevailed, and second
decide whether any special circumstances render an award [of attorneys’
fees] unjust." Crowder v. Hous. Auth. of the City of Atlanta, 908 F.2d 843,
848 (11th Cir. 1990). 42 U.S.C. § 1988(b) provides for an award of

reasonable attorneys’ fees and costs to prevailing parties in civil rights

actions brought pursuant to 42 U.S.C. § 1983. See Hensley v. Eckerhart,

* The Gwinnett County Defendants could have resolved this matter without
the need for litigating the TRO requests by responding to the Complaint or
demand letter, which asked that the BORE “count absentee ballots cast by
voters who appeared to be confused by the revised absentee ballot
envelope's birth year request.” Powers 1st Decl., Doc. 16, at 50.

14
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461 U.S. 424, 429 (1983). Federal Rule of Civil Procedure 54(a) states that
the term “judgment,” as used in the Rules of Civil Procedure, includes any
order from which an appeal lies.

The Martin Plaintiffs brought constitutional claims challenging
Georgia’s signature-matching regime pursuant to 42 U.S.C. § 1983. Doc. 63
99 64, 73. Similarly, Plaintiffs brought their successful claim challenging
the Gwinnett County BORE’s rejection of absentee ballots due to a missing
or incorrect year of birth under both 42 U.S.C. § 1983 and the Civil Rights
Act, 52 U.S.C. § 10101. The Eleventh Circuit has explicitly held that
private parties may bring actions to enforce 52 U.S.C. § 10101 under 42
U.S.C. § 1983. Schwier v. Cox, 340 F.3d 1284, 1296-97 (11th Cir. 2003)
(holding that 42 U.S.C. § 1971, later recodified as 52 U.S.C. § 10101, “may
be enforced by a private right of action under § 1983”).1°

Plaintiffs are prevailing parties if they “succeed on any significant

issue in litigation which achieves some of the benefit the parties sought in

0 The Schwier Court’s reference to 52 U.S.C. § 10101 being part of the
Voting Rights Act is of no moment. Schwier analyzed the private right of
action issue despite acknowledging the Supreme Court had decided “the
Voting Rights Act . . . could be enforced by a private right of action” and
routinely permitted private enforcement of the act. /d. at 1294 (citing Morse
v. Republican Party of Va., 517 U.S. 186 (1996) (plurality opinion); Allen v.
State Bd. of Elections, 393 U.S. 544 (1969)); see also Johnson v. De Grandy,
512 U.S. 997 (1994); Chisom v. Roemer, 501 U.S. 380 (1991).

15
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bringing suit.” Hensley, 461 U.S. at 433 (internal quotations omitted). “The
touchstone of the prevailing party inquiry must be the material alteration of
the legal relationship of the parties in a manner which Congress sought to
promote in the fee statute.” Tex. State Teachers Ass 'n v. Garland Indep.
Sch. Dist., 489 U.S. 782, 792-93 (1989). The Court retains discretion in
making this determination, as “[e]ven a party who has not prevailed in the
traditional sense through a court judgment on the merits may still be deemed
a prevailing party.” Williams v. City of Atlanta, Ga., 2018 WL 2284374, at
*3 (N.D. Ga. Mar. 30, 2018). Employing a merits test, courts may
determine a party prevailed based on issues “in litigation” even though they
are not raised in the pleadings. See, e.g., Exeter-West Greenwich Reg’l Sch.
Dist. v. Pontarelli, 788 F.2d 47, 51 (1st Cir. 1986).

The Eleventh Circuit has repeatedly held that “’a preliminary
injunction on the merits . . . entitles one to prevailing party status and an
award of attorney’s fees.”” Common Cause/Georgia v. Billups, 554 F.3d
1340, 1356 (11th Cir. 2009) (quoting Taylor v. City of Fort Lauderdale, 810

F.2d 1551, 1558 (11th Cir. 1987).!! The Martin Plaintiffs twice obtained

1 See also Lefemine v. Wideman, 568 U.S. 1, 4 (2012) (*an injunction or
declaratory judgment, like a damages award, will usually satisfy [the
prevailing party test]”).

16
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injunctive relief, in the form of temporary restraining orders enjoining
Defendants from rejecting absentee ballots based on a mismatched signature
or missing or inaccurate year-of-birth entry on the ballot envelope.'?
Plaintiffs are therefore prevailing parties, having obtained “the benefit [they]
sought in bringing suit,” Hensley, 461 U.S. at 433, and materially “alter[ed]
the legal relationship between the parties.” Tex. State Teachers Ass 'n, 489
U.S. at 792-93; see also Buckhannon Board & Care Home, Inc. v. W. Va.
Dep’t of Health & Human Resources, 532 U.S. 598, 604 (2001).

The prevailing party analysis here, where the district court issued two
preliminary injunctions and the Legislature subsequently enacted a
permanent remedy, parallels the one considered by the Eleventh Circuit in
the recent Georgia photo ID litigation:

The NAACP and voters are prevailing parties because the preliminary

injunction they obtained materially altered their legal relationship with

the election officials. The injunction prevented Georgia from
enforcing the requirement of photo identification for in-person voting.

That injunction remained effective until Georgia repealed the law at
issue.

2 Temporary restraining orders are treated the same as preliminary
injunctions for purposes of triggering prevailing party status in the Eleventh
Circuit. See, e.g., Bird v. Sumter Cty. Bd. of Educ., 2014 WL 1340677, at *3
(M.D. Ga. Apr. 3, 2014) (TRO confers prevailing party status on plaintiff);
ACLU of Fla., Inc. v. Polk Cty., Fla., 2006 WL 2147716, at *4 (M.D. Fla.
July 28, 2006) (“Plaintiffs are considered prevailing parties only in so far as
their success in obtaining the temporary restraining order which allowed the
Plaintiffs to erect their displays”).

17
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Billups, 554 F.3d at 1356. Here, too, election officials in Gwinnett County
refrained from rejecting absentee ballots based on the voter’s missing or
incorrect year of birth on the envelope until H.B. 316 was enacted into law.
Powers 2d Decl., Ex. 1, 4 20-23, 26-28. Further, Billups instructs that it is
no bar to prevailing party status that some of the claims in Plaintiffs’
emergency temporary restraining order requests were not granted. See 554
F.3d at 1356 (rejecting argument that plaintiffs “are not prevailing parties
because they did not succeed on the merits of their complaint™).!3

A party deemed a prevailing plaintiff under a civil rights fee-shifting
statute should “ordinarily recover an attorney's fee unless special
circumstances would render such an award unjust.” Hensley, 461 U.S. at
429; see also Newman v. Piggie Park Enters., Inc., 390 U.S. 400, 401-02
(1968) (absent “special circumstances,” attorneys’ fees should be awarded to
prevailing plaintiffs in civil rights cases because such cases are “a means of

securing broad compliance with the law™).

13 See also Bryant v. Cab Asset Mgmt., LLC, 2011 WL 1331267, at *3 (S.D.
Fla. Apr. 6, 2011) (declining to cut attorney time and costs by half “because
the plaintiff is only entitled to recover fees and costs on one of the claims
presented”); Watanabe v. Home Depot USA, Inc., 2003 WL 24272651, at *2
(C.D. Cal. Oct. 29, 2003) (agreeing with plaintiff “that the total amount of
attorney’s fees should not be divided by seven to compensate for the fact
that Plaintiff only prevailed on one out of the seven claims”).

18
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Once a court has determined that a plaintiff is a prevailing party
entitled to reasonable attorneys’ fees and expenses, the starting point for
calculating a reasonable fee award is “the number of hours reasonably
expended . . . multiplied by a reasonable hourly rate.” Bivins v. Wrap It Up.,
Inc., 548 F.3d 1348, 1350 (11th Cir. 2008) (quoting Hensley, 461 U.S. at
433). This is the “lodestar,” and there is a “strong presumption” that the
lodestar represents a reasonable fee. See Pennsylvania v. Del. Valley
Citizens Council for Clean Air, 478 U.S. 546, 563-66 (1986). Discomfort
with the total amount of the lodestar is insufficient to reduce the amount of
fees awarded. See City of Burlington v. Dague, 505 U.S. 557, 562 (1992).

D. The Reasonable Estimate of Plaintiffs’ Attorneys’ Fees and
Expenses

Under Local Rule 54.2, the moving party is required to state the
amount, or a reasonable estimate of the amount, of the attorneys’ fees and
costs they are seeking in phase one of the special motion for the recovery of
attorneys’ fees and expenses. The Martin Plaintiffs’ reasonable estimates of
their attorneys’ fees and expenses are:

1. Reasonable Estimate of Attorneys’ Fees: $187,630.00.

2. Reasonable Estimate of Expenses: $8,487.36.

19
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Within the next thirty days, Plaintiffs will be filing and serving the
detailed specification and itemization of the requested award of attorneys’
fees and expenses, with appropriate affidavits and other supporting
documentation as required by Local Rule 54.2.

IV. CONCLUSION

As a prevailing party in this litigation, Plaintiffs are entitled to recover
their reasonable attorneys’ fees and costs pursuant to 42 U.S.C. § 1988(b),
Fed. R. Civ. P. 54(d) and Local Rule 54.2. Plaintiffs’ reasonable estimate of
the amounts of their attorneys’ fees and expenses are $187,630.00 and
$8,487.36, respectively. Plaintiffs will be filing and serving their detailed
specification and itemization of the requested award, with appropriate
affidavits and other supporting documentation within the next thirty days

pursuant to Local Rule 54.2.

20
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Respectfully submitted this 8th day of May, 2019,

/s/ Bruce P. Brown

Bruce P. Brown 064460
Bruce P. Brown Law LLC

1123 Zonolite Road, NE
Atlanta, Georgia 30306
404-881-0700
bbrown@brucepbrownlaw.com

/s/ John Powers

John Powers (admitted pro hac vice)
Lawyers Committee for Civil Rights
Under Law

1500 K Street N.W., Suite 900
Washington, D.C. 20005
202-662-8600
jpowers@lawyerscommittee.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on May 8, 2019, I filed the foregoing with the
Clerk of the Court using the CM/ECF system, which will send notification

to all counsel of record in this case.

/s/ John Powers
John Powers
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