Case 1:18-cv-04776-LMM Document 71 Filed 12/17/18 Page 1 of 31

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

RHONDA J. MARTIN, et al.,

Plaintiffs,
CA No. 1:18cv4776-LLM
V.

ROBYN CRITTENDEN, in her official
Capacity as Secretary of State for the
State of Georgia, et al.

% % % X% % ok ¥ % % X%

Defendants.

DEFENDANTS ROBYN A. CRITTENDEN AND THE INDIVIDUALLY
NAMED MEMERS OF THE STATE ELECTION BOARD’S ANSWER
TO PLAINTIFFS’ SECOND AMENDED COMPLAINT

Defendant Secretary Robyn A. Crittenden,' sued in her official capacity as
Georgia Secretary of State (“the Secretary”), and the individually named members
of the State Election Board (“the SEB”) (collectively “the State Defendants”)
respectfully submit this Answer to the Second Amended Complained filed against
her by Plaintiffs Rhonda J. Martin, Dana Bowers, Jasmine Clark, the Georgia
Coalition for the People’s Agenda, Dinesh Chandra, James Arthur Moore, and

Corliss Armstead (collectively “Plaintiffs”):

' Plaintiffs’ original Complaint and First Amended Complaint named former
Secretary of State and Governor-Elect Brian Kemp as the party defendant.
Pursuant to Fed. R. Civ. P. 25(d), Secretary Crittenden is automatically substituted
as the party defendant.
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General Defenses

First Defense
Plaintiffs’ Second Amended Complaint fails, in whole or in part, to state a

claim upon which relief may be granted.

Second Defense
The State Defendants deny that Plaintiffs have been subjected to the
deprivation of any right, privilege, or immunity under the Constitution or laws of
the United States.
Third Defense
Subject matter jurisdiction is lacking in this case because Plaintiffs lack
standing to assert the claims.
Specific Responses:
The State Defendants responds to the allegations in the Amended Complaint
as follows:
Specific Responses:
The State Defendants respond to the allegations in the Amended Complaint
as follows:
1. The allegations in Paragraph 1 characterize Plaintiffs’ claims to which no
response is required. To the extent a response is required, the State Defendants

responds that the Second Amended Complaint speaks for itself.
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2. The allegations in Paragraph 2 contain quotations from three United
States Supreme Court decisions, and the State Defendants respond that the contents
of those cases speak for themselves.

3. The State Defendants admit the allegations in the first sentence of
Paragraph 3. The State Defendants deny the allegations in the second sentence of
Paragraph 3 that there are “dangers associated with voting in person using
Georgia’s paperless Direct Recording Electronic (“DRE”) voting system,” but
agrees that there was an increase in requests for absentee ballots in the 2018
election as compared with previous election years. The State Defendants lack
knowledge or information sufficient to form a belief as to the truth of the allegation
in the last sentence of Paragraph 3.

4. The State Defendants deny the allegations in Paragraph 4.

5. The State Defendants deny the allegations in Paragraph 5.

6. With regard to the allegations in the first sentence of Paragraph 6, the
State Defendants agree that some voters have unintentionally dated the oath with
the current date, rather than with their birthday date, but deny that this is a
“common discrepancy.” The State Defendants deny the allegations in the second
sentence of Paragraph 6.

7. The State Defendants deny the allegations in the first sentence of

Paragraph 7. The allegations in the second sentence of Paragraph 7 purport to
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summarize the contents of the MIT Election Data and Science Lab’s Election
Performance Index, and the Secretary responds that the contents of the Election
Performance Index speak for themselves.

8. Paragraph 8 purports to state the percentage of “timely received mailed
ballots” that were rejected by Gwinnett County in the 2016 General Election and
the May 2018 primary, respectively, and also makes allegations concerning the
rejection rate in Gwinnett, Fulton, and Morgan Counties as of October 12, 2008.
First, Plaintiffs’ allegations are too vague to permit response because they do not
define what is meant by a “timely received” ballot, nor do they explain whether
their calculations are limited to absentee ballots sent by United State Mail or
whether they also include absentee ballots sent by electronic transmission pursuant
to the Overseas Citizens Absentee Voting Act, 42 U.S.C. § 1973ff, et seq. Even if
Plaintiffs had pled their allegation more clearly to indicate what ballots they are
intending to refer to, the State Defendants lack knowledge or information sufficient
to determine the number of rejected ballots because the counties are not required to
provide that information to the State through ENET, and to the extent that a county
does voluntarily report information on absentee ballots to the State database, the
State Defendants cannot know if the information provided to ENET is accurate or
complete. To the extent that counties voluntarily provide information to the State

concerning the processing of absentee ballots, that portion of the information on
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ENET has been made publicly available for review on the Secretary of State’s

website at http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data

speaks for itself.

9. Paragraph 9 purports to summarize requirements of Georgia law and thus
seeks a legal conclusion to which no response is required. To the extent a response
is required, the State Defendants respond that the Georgia statutes on absentee
ballots speak for themselves.

10. Paragraph 10 purports to summarize requirements of Georgia law and
thus seeks a legal conclusion to which no response is required. To the extent a
response 1s required, the State Defendants respond that the Georgia statutes on
absentee ballots speak for themselves.

11. Paragraph 11 purports to summarize requirements of Georgia law and
thus seeks a legal conclusion to which no response is required. To the extent a
response is required, the State Defendants respond that the Georgia statutes on
absentee ballots speak for themselves.

12. The first sentence of Paragraph 12 purports to summarize requirements
of Georgia law and thus seeks a legal conclusion to which no response is required.
To the extent a response is required, the State Defendants respond that the Georgia
statutes on absentee ballots speak for themselves. The State Defendants deny the

allegations in the last sentence of Paragraph 12.
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13. The State Defendants deny the allegations in Paragraph 13.

14. Paragraph 14 purports to characterize the relief sought and, therefore, no
response 1s required. To the extent a response is required, the State Defendants
respond that the contents of the Second Amended Complaint speak for themselves.
The State Defendants deny that the relief sought is “limited” or “reasonable.”

15. With respect to the allegations in Paragraph 15, the State Defendants
admit that this Court has jurisdiction over the claims under 28 U.S.C. § 1331 and
28 U.S.C. § 1343, but deny that subject jurisdiction exists because Plaintiffs lack
standing. The State Defendants deny that supplemental jurisdiction applies to this
case because there are no pendent state claims and further deny that the
Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, provides an independent basis
for jurisdiction.

16. The State Defendants admit that venue is proper in the Northern District
of Georgia under 28 U.S.C. § 1391(b) as to the named party defendants, but deny
that venue would be proper insofar as Plaintiffs seek relief against unnamed
election officials in counties that are outside the geographical area of the Northern
District of Georgia.

17. With regard to the allegations in the first sentence of Paragraph 17, the
State Defendants admit that Plaintiff Martin is a registered elector of the State of

Georgia and is registered to vote in Fulton County. With regard to the allegation
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that she is a “resident” of Fulton County, the State Defendants lack knowledge or
information as to Plaintiff Martin’s current address and/or present intent to remain
there, but states that in order to be eligible to vote in Fulton County, she must be a
resident of the county. With regard to the allegations in the second sentence of
Paragraph 17, the State Defendants lack knowledge or information sufficient to
form a belief as to whether Plaintiff Martin “intends to vote in each of the
upcoming elections for which she is eligible,” and state that according to the
records provided by the county to the State Voter Registration System known as
ENET,” Plaintiff Martin applied for an absentee ballot in the November 2018
General Election and received such ballot because it was returned and counted.
18. With regard to the allegations in the first sentence of Paragraph 18, the
State Defendants admit that Plaintiff Bowers 1s a registered elector of the State of
Georgia and is registered to vote in Gwinnett County. With regard to the
allegation that she is a “resident” of Gwinnett County, the State Defendants lack
knowledge or information as to Plaintiff Bower’s current address and/or present
intent to remain there, but states that in order to be eligible to vote in Gwinnett
County, she must be a resident of the county. With regard to the allegation in the

second sentence that Plaintiff Bowers is “eligible to vote and intends to vote in all

? As noted in the response to Paragraph 8, the State Defendants cannot verify the
accuracy or completeness of information that is voluntarily self-reported by
counties to ENET. This caveat thus applies to all responses in this Answer that
respond to allegations by reference to information contained in ENET.
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future elections in Gwinnett County for which she is eligible,” the State
Defendants lack knowledge or information sufficient to form a belief as to the truth
of the allegations. With regard to the allegations in the third sentence of
Paragraph 18 that “Bowers has applied for a mail ballot and intends to vote by
absentee mail-in ballot in the November 6, 2018 election,” the State Defendants
respond that according to records in the State Voter Registration System, known as
“ENET,” Plaintiff requested an absentee ballot, and a ballot was issued and mailed
to her on November 1, 2018; however, that ballot was returned to the Gwinnett
County Board of Elections and Registrations by the United States Postal Service as
undeliverable on November 9, 2018.

19. With regard to the allegations in the first sentence of Paragraph 19, the
State Defendants admit that Plaintiff Clark is a registered elector of the State of
Georgia and is registered to vote in Gwinnett County. With regard to the
allegation that she is a “resident” of Gwinnett County, the State Defendants lack
knowledge or information as to Plaintiff Clark’s current address and/or present
intent to remain there, but states that in order to be eligible to vote in Gwinnett
County, she must be a resident of the county. With regard to the allegation in the
second sentence that Plaintiff Clark is “eligible to vote and intends to vote in all
future elections in Gwinnett County for which she is eligible,” the State

Defendants lack knowledge or information sufficient to form a belief as to the truth
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of the allegations. The State Defendants admit the allegations in the third sentence
of Paragraph 19. The State Defendants lack knowledge or information about the
allegations in the fourth sentence of Paragraph 19 concerning Plaintiff Clark’s
“wishes” and “fears.” With regard to the fifth sentence of Paragraph 20, the State
Defendants lack knowledge or information as to why Plaintiff Clark chose to vote
on a direct-recording electronic voting machine (“DRE”), but admits that
according to the records in ENET, Plaintiff voted absentee in person (early voting)
on a DRE machine. The last sentence of Paragraph 19 contains a legal conclusion
as to which no response is required. To the extent a response is required, the State
Defendants deny that Plaintiff Clark has standing to assert claims on behalf of
unnamed voters whom she claims to be “supporters.”

20. With regard to the allegations in the first sentence of Paragraph 20, the
State Defendants admit that Plaintiff Dufort is a registered elector of the State of
Georgia and is registered to vote in Morgan County. With regard to the allegation
that she is a “resident” of Morgan County, the State Defendants lack knowledge or
information as to Plaintiff Dufort’s current address and/or present intent to remain
there, but state that in order to be eligible to vote in Morgan County, she must be a
resident of the county. With regard to the allegation in the second sentence that

Plaintiff Dufort is “eligible to vote and intends to vote in all future elections in
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Morgan County for which she is eligible,” the State Defendants lack knowledge or
information sufficient to form a belief as to the truth of the allegations.

21. With regard to the allegations in the first sentence of Paragraph 21, the
State Defendants admit that Plaintiff DuVal is a registered elector of the State of
Georgia and is registered to vote in Cobb County. With regard to the allegation
that he is a “resident” of Cobb County, the State Defendants lack knowledge or
information sufficient to form a belief as to his current address and/or present
intent to remain there, but state that in order to be eligible to vote in Cobb County,
he must be a resident there. With regard to the allegation in the second sentence
that Plaintiff DuVal is “eligible to vote and intends to vote in all future elections in
Cobb County for which she is eligible,” the State Defendants lack knowledge or
information sufficient to form a belief as to the truth of the allegations. With
regard to the allegation in the third sentence that Plaintiff DuVal “intends to vote
by absentee mail-in ballot in the upcoming November election,” the State
Defendants state that according to records in ENET, Plaintiff DuVal requested and
received an absentee ballot, which was returned and counted. The State
Defendants admit the allegations in the fourth sentence of Paragraph 21. The State
Defendants lack knowledge or information sufficient to form a belief as to the
allegations in the fifth sentence of Paragraph 21. The last sentence of Paragraph 21

contains a legal conclusion as to which no response is required. To the extent a
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response is required, the State Defendants deny that Plaintiff DuVal has standing to
assert claims on behalf of unnamed voters whom he claims to be “supporters.”

22. The State Defendants admit the first sentence of Paragraph 22. The State
Defendants lack knowledge or information sufficient to form a belief as to the truth
of the allegations in the second through fifth sentences of Paragraph 22. The State
Defendants deny the allegations in the last sentence of Paragraph 22.

23. The State Defendants deny the allegations in Paragraph 23.

24. With regard to the allegations in the first sentence of Paragraph 24, the
State Defendants admit that Plaintiff Dinesh Chandra is a registered elector of the
State of Georgia and is registered to vote in Gwinnett County. With regard to the
allegation that he is a “resident” of Gwinnett County, the State Defendants lack
knowledge or information sufficient to form a belief as to his current address
and/or present intent to remain there, but state that in order to be eligible to vote in
Gwinnett County, he must be a resident there. With regard to the allegation that
Plaintiff Chandra “attempted to vote by absentee ballot in the November 6, 2018
election,” according to records in the State Voter Registration Database ENET,
Plaintiff Dinesh applied for an absentee ballot on October 12, 2018, and an
absentee ballot was mailed to him on October 17, 2018. ENET records show that
Gwinnett County returned the ballot on November 5, 2018 and that it was rejected

by Gwinnett County. Gwinnett County provided the following reason in ENET:
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YEAR OF BIRTH MISSING. Plaintiff Chandra’s ballot was, however,
subsequently accepted and counted pursuant to the Court’s Order in this case;
however, it is not possible to change the information in ENET once it has been
entered, and, therefore, the ENET records still show the ballot as having been
rejected. With regard to the allegation that Gwinnett County rejected his ballot for
reasons that “were not material in determining whether he was qualified under
Georgia law to vote in the election,” the allegation seeks conclusions of law to
which no response is required. To the extent a response is required, Georgia law
on voter qualifications speaks for itself.

25. With regard to the allegations in the first sentence of Paragraph 25, the
State Defendants admit that Plaintiff James Arthur Moore is a registered elector of
the State of Georgia and is registered to vote in Gwinnett County. With regard to
the allegation that he is a “resident” of Gwinnett County, the State Defendants lack
knowledge or information sufficient to form a belief as to his current address
and/or present intent to remain there, but state that in order to be eligible to vote in
Gwinnett County, he must be a resident there. With regard to the allegation that
Plaintiff Moore “attempted to vote by absentee ballot in the November 6, 2018
election,” according to records in the State Voter Registration Database ENET,
Plaintift Moore applied for an absentee ballot on October 2, 2018, and an absentee

ballot was mailed to him on October 5, 2018. ENET records show that Gwinnett
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County returned the ballot on October 15, 2018 and that it was rejected by
Gwinnett County. Gwinnett County provided the following reason in ENET:
CURRENT YEAR AS YOB. Plaintiff Moore’s ballot was, however,
subsequently accepted and counted pursuant to the Court’s Order in this case;
however, it is not possible to change the information in ENET once it has been
entered, and, therefore, the ENET records still show the ballot as having been
rejected. With regard to the allegation that Gwinnett County rejected his ballot for
reasons that “were not material in determining whether he was qualified under
Georgia law to vote in the election,” the allegation seeks conclusions of law to
which no response is required. To the extent a response is required, Georgia law
on voter qualifications speaks for itself.

26. With regard to the allegations in the first sentence of Paragraph 26, the
State Defendants admit that Plaintiff Corliss Armstead is a registered elector of the
State of Georgia and is registered to vote in Gwinnett County. With regard to the
allegation that she is a “resident” of Gwinnett County, the State Defendants lack
knowledge or information sufficient to form a belief as to her current address
and/or present intent to remain there, but state that in order to be eligible to vote in
Gwinnett County, she must be a resident there. With regard to the allegation that
Plaintift Armstead “attempted to vote by absentee ballot in the November 6, 2018

election,” according to records in the State Voter Registration Database ENET,
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Plaintift Armstead applied for an absentee ballot on October 18, 2018, and an
absentee ballot was mailed to her on October 20, 2018. ENET records show that
Gwinnett County returned the ballot on November 5, 2018 and that it was rejected
by Gwinnett County. Gwinnett County provided the following reason in ENET:
YEAR OF BIRTH MISSING. Plaintiff Armstead’s ballot was, however,
subsequently accepted and counted pursuant to the Court’s Order in this case;
however, it is not possible to change the information in ENET once it has been
entered, and, therefore, the ENET records still show the ballot as having been
rejected. With regard to the allegation that Gwinnett County rejected her ballot for
reasons that “were not material in determining whether he was qualified under
Georgia law to vote in the election,” the allegation seeks conclusions of law to
which no response is required. To the extent a response is required, Georgia law
on voter qualifications speaks for itself.

27. Paragraph 27 purports to identify the State Defendants and characterize
the nature of the claims asserted and, therefore, no response is required. To the
extent a response is required, the State Defendants respond that the Second
Amended Complaint speaks for itself.

28. With regard to the allegations in Paragraph 28, the State Defendants
admit that the Secretary of State is a state official who can be sued in his official

capacity for certain claims; however, the State Defendants deny that the Secretary
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of State is responsible for “enforc[ing] the law or laws at issue in this suit.”
Paragraph 28 also purports to quote from Grizzle v. Kemp, 634 F.3d 1314, 1319
(11th Cir. 2011), and the State Defendants respond that the decision speaks for
itself. The State Defendants admit that as Secretary of State, Secretary Crittenden
serves as Chairperson of the State Election Board.

29. The State Defendants admit the allegations in the first sentence of
Paragraph 29. The second and third sentences purport to paraphrase the powers
and duties of the State Election Board, and the State Defendants respond that such
powers and duties are set forth in O.C.G.A. § 21-2-31(1)-(10), and the content of
the statute speaks for itself. The last two sentences of Paragraph 29 purport to
identify the State Defendants and to characterize the claims, and, therefore, no
response is required. To the extent that a response 1s required, the Second
Amended Complaint speaks for itself.

30. The allegations in Paragraph 30 purport to identify the County
Defendant and characterize the nature of the claims asserted and, therefore, no
response 1s required. To the extent a response is required, the State Defendants
respond that the Second Amended Complaint speaks for itself.

31. The allegations in Paragraph 31 purport to paraphrase the powers and
duties of election superintendents, and the State Defendants respond that such

powers and duties are set forth in O.C.G.A. § 21-2-70(1)-(15), and the content of
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that statute speaks for itself. To the extent that Paragraph 31 contains direct
quotations from O.C.G.A. § 21-2-70, the State Defendants admit that the quoted
language is contained in the statute.

32. The State Defendants deny the allegations contained in Paragraph 32.

33. The State Defendants deny the allegations contained in Paragraph 33.

34. Paragraph 34 contains a quotation of the statutory language in O.C.G.A.
§ 21-2-381(a)(1)(C), and the State Defendants admit that the quoted language is set
forth in that statute.

35. Paragraph 35 contains a direct quotation of one sentence from O.C.G.A.
§ 21-2-381(b)(1), and the State Defendants admit that the quoted language is set
forth in that statute.

36. Paragraph 36 quotes the statutory language in O.C.G.A. § 21-2-
381(b)(3), and the State Defendants admit that it is an accurate quotation of the
statutory language. The last sentence of Paragraph 36 purports to provide a name
created by Plaintiffs to describe this statutory provision, and, therefore, no
response is required.

37. The allegations in the first sentence of Paragraph 37 seek conclusions of
law as to which no response is required. To the extent a response is required, the
State Defendants respond that the procedures for rejection of ballot applications are

set forth in O.C.G.A. § 21-2-381(b)(3), and the content of that statute speaks for
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itself. The State Defendants deny the allegations in the second sentence of
Paragraph 37.

38. The State Defendants deny the allegations in the first sentence of
Paragraph 38. The second sentence of Paragraph 38 contains a quotation from
0.C.G.A. § 21-2-384(a)(2), and the State Defendants admit that it is an accurate
quotation of the statutory language. The third sentence of Paragraph 38
paraphrases and then quotes from O.C.G.A. § 21-2-385(a), and with respect to the
paraphrased portion, the State Defendants respond that the content of the statute
speaks for itself. With respect to the quoted portion, the State Defendants admit
that the quotation accurately sets forth the language in the statute; however, the
statute does not have any italicized language.

39. The first sentence of Paragraph 39 seeks a conclusion of law as to which
no response is required. To the extent a response is required, the State Defendants
respond that the procedures governing the return of absentee ballots are set forth in
Georgia statutes. The second sentence of Paragraph 39 contains a quotation from
0.C.G.A. § 21-2-386(F), and the State Defendants admit that it accurately sets
forth the language of one sentence in that statute.

40. The State Defendants admit the allegations contained in the first

sentence of Paragraph 40. The second sentence of Paragraph 40 sets forth the oath
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of the elector set forth in O.C.G.A. § 21-2-384(c)(1), and the State Defendants
admit that the language set forth is contained in that statute.

41. The first sentence of Paragraph 41 seeks conclusions of law as to which
no response is required. To the extent a response is required, the State Defendants
respond that the procedures applicable to absentee voting are set forth in O.C.G.A.
§ 21-2-385, and the statutes speaks for itself. The second sentence of Paragraph 41
contains a quotation from O.C.G.A. § 21-2-386(a)(1)(C), and the State Defendants
respond that the quoted language accurately sets forth the language contained in
the statute.

42. The first sentence of Paragraph 42 purports to describe the meaning of
0.C.G.A. § 21-2-386(a)(1)(C), and the meaning of a statute is a conclusion of law
as to which no response is required. To the extent a response is required, the State
Defendants respond that the statute speaks for itself. The State Defendants deny
the allegations in the last sentence of Paragraph 42.

43. The State Defendants admit the allegation in Paragraph 43 that in-
person voters complete a voter certificate and that such certificate requires them to
attest to their qualifications to vote and is, therefore, similar to the elector oath
contained in an absentee ballot, although the language may not be identical.

44, Paragraph 44 sets forth the language of O.C.G.A. § 21-2-402(a), and the

State Defendants admit that it accurately sets forth the language of that statute.
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45. The State Defendants deny the allegations in Paragraph 45 insofar as
they refer to “error[s]” related to signatures on the voter certificate because voters
on Election day present photo identification at the polling place, thus obviating the
need for a signature match in order to verify identity. The State Defendants admit
that with respect to errors made by a voter on the voter certificate related to
missing or incorrect birth year information on the voter certificate, the voter would
have the opportunity to correct the errors at the polling place.

46. The State Defendants admit the allegations in the first sentence of
Paragraph 46. The second sentence of Paragraph 46 quotes from a portion of a
State Election Board regulation, and the State Defendants respond that the quoted
language is contained in the regulation.

47. The State Defendants deny the allegations in Paragraph 47 insofar as
they refer to “error[s]” related to signatures on the application for early voting
(absentee in-person voting) because early voters present photo identification at the
polling place, thus obviating the need for a signature match in order to verify
identity. The State Defendants admit that with respect to errors made by an early
voter related to missing or incorrect birth year information on the application for
early voting, the early voter would have the opportunity at the polling place to

correct the errors at the polling place.
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48. The State Defendants admit the allegations in the first sentence of
Paragraph 48. The second sentence of Paragraph 48 contains a quotation from a
portion of O.C.G.A. § 21-2-419(c), and the State Defendants respond that the
quoted language is contained in the statute.

49. The first sentence of Paragraph 49 states a legal conclusion to which no
response is required. To the extent a response is required, the State Defendants
respond that the Election Code speaks for itself. The State Defendants deny the
allegations in the second sentence of Paragraph 49 and state further that the
reference to “different lawsuit voting methods™ is too unclear to permit response.

50. The first sentence of Paragraph 50 contains allegations that seek to
compare the percentage of rejected absentee ballots from one county to another,
and the State Defendants lack knowledge or information sufficient to form a belief
as to the truth of the allegations because not all counties provide data to the State
through ENET; however, the State Defendants agree that it is highly improbable
that the percentage of rejected ballots would be exactly the same in every county,
in which case the rejection rate would necessarily vary somewhat from one county
to another. The second sentence contains factual allegations about the rejection
rate for absentee ballots in Gwinnett County as of an arbitrary day in the past
during the voting period (October 12, 2018), and the State Defendants lack

knowledge or information sufficient to determine the number of rejected ballots in
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Gwinnett County on that day because the counties are not required to provide that
information to the State through ENET, and to the extent that a county does
voluntarily report information on absentee ballots to the State database, the
Secretary cannot know if the information provided to the State through ENET 1is
accurate or complete. To the extent that counties voluntarily provide information
to the State concerning the processing of absentee ballots, that portion of the
information on ENET has been made publicly available for review on the
Secretary of State’s website at

http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data speaks for

itself.

51. The State Defendants lack knowledge or information sufficient to form
a belief as to the truth of the allegations in Paragraph 51because the only
information the State has about counties’ rejection of absentee ballots comes from
the information voluntarily provided by the counties to the State through ENET.
Furthermore, any racial information that the State has in the State Voter
Registration System is self-reported and often incomplete as many voters pick
“other” and/or the voter’s race is coded as “unknown.”

52. The first sentence of Paragraph 52 is too vague to permit response
because it is not clear what is meant by “frequently.” The second sentence of

Paragraph 52 seeks a legal conclusion regarding the legal relevance of birth year
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information, and as such no response is required. The State Defendants admit that
before the “passage of HB 268 in 2017, the elector’s oath did not include the year
of birth,” but state that prior to the legislative change, the elector’s oath required
the elector to instead provide the month and day of their birth. The State
Defendants lack knowledge and information as to whether unnamed “other
counties” used “older envelopes” with a prior version of the oath. With regard to
the allegations in the last sentence of Paragraph 52, to the extent that Gwinnett
County voluntarily provide information to the State concerning the processing of
absentee ballots to the State through ENET, that portion of the information on
ENET has been made publicly available for review on the Secretary of State’s

website at http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data

speaks for itself. The State Defendants further note that pursuant to the Court’s
Order in this case, ballots that were initially rejected by Gwinnett based on
erroneous or missing birth year information were subsequently accepted and
counted; however, it is not possible to change the prior entries in ENET, and,
therefore, those counted ballots will still be listed as having been rejected in ENET.
53. With regard to the allegations in Paragraph 53, the State Defendants
lack knowledge or information sufficient to determine the number of ballots by
elderly or disabled voters that were rejected by Gwinnett County for mistakes

related to dates because the counties are not required to provide that information to
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the State through ENET, and to the extent that a county does voluntarily report
information on absentee ballots to the State database, the State Defendants cannot
know if the information provided to the State through ENET is accurate or
complete. To the extent that counties voluntarily provide information to the State
concerning the processing of absentee ballots, that portion of the information on
ENET has been made publicly available for review on the Secretary of State’s

website at http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data

speaks for itself. The State Defendants further note that pursuant to the Court’s
Order in this case, ballot that were initially rejected by Gwinnett based on
erroneous or missing birth year information were subsequently accepted and
counted; however, it is not possible to change the prior entries in ENET, and,
therefore, those counted ballots will still be listed as having been rejected in ENET.
With regard to the allegations in the second sentence of Paragraph 53, the State
Defendants lack knowledge or information sufficient to form a belief as to whether
“elderly and disabled voters require mail ballots at a higher rate than other voters,”
and deny that their policies are “improperly disenfranchising” elderly and disabled
voters.

54. With regard to the allegations in Paragraph 54 regarding the rejection
rate for “submitted mail ballots” in Cherokee County during the November 2018

General Election election and the November 2016 presidential election, the State
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Defendants lack knowledge or information sufficient to determine the number of
rejected ballots in Cherokee County because the counties are not required to
provide that information to the State through ENET, and to the extent that a county
does voluntarily report information on absentee ballots to the State database, the
State Defendants cannot know if the information provided to the State through
ENET is accurate or complete. To the extent that counties voluntarily provide
information to the State concerning the processing of absentee ballots, that portion
of the information on ENET has been made publicly available for review on the
Secretary of State’s website at

http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data speaks for

itself.

55. The State Defendants lack knowledge or information sufficient to form
a belief as to whether Cherokee County “recently” rejected the ballot of an
unnamed disabled voter for signing his name on the wrong line. To the extent that
Cherokee County voluntarily provides information to the State on absentee ballots
through ENET, that portion of the information on ENET has been made publicly
available for review on the Secretary of State’s website at

http://elections.sos.ga.gov/Elections/voterabsenteefile.do, and the data speaks for

itself.
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56. Paragraph 56 seeks legal conclusions about whether county workers are
legal “agents” of “the Gwinnett Board Members,” and, therefore, no response is
required. To the extent a response is required, the State Defendants lack
knowledge and information sufficient to form a belief as to the truth of the
allegations. The State Defendants deny that the county employees are “subject to
oversight and enforcement powers of the Secretary and the State Board Members.”

57. The State Defendants restate and reallege their responses to each of the
foregoing paragraphs of the Second Amended Complaint.

58. The State Defendants admit the allegations in Paragraph 58.

59. Paragraph 59 states a legal conclusion as to which no response is
required.

60. The State Defendants deny the allegations in Paragraph 60.

61. The State Defendants deny the allegations in Paragraph 61.

62. The State Defendants deny the allegations in Paragraph 62.

63. The State Defendants deny the allegations in Paragraph 63.

64. The State Defendants deny the allegations in Paragraph 64

65. The State Defendants deny the allegations in Paragraph 65.

66. The State Defendants restate and reallege their responses to each of the

foregoing paragraphs of the Second Amended Complaint.

67. The State Defendants deny the allegations in Paragraph 67.
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68.

69.

70.

71.

72.

73.

74.

75.

The State Defendants deny the allegations in Paragraph 68.
The State Defendants deny the allegations in Paragraph 69.
The State Defendants deny the allegations in Paragraph 70.
The State Defendants deny the allegations in Paragraph 71.
The State Defendants deny the allegations in Paragraph 72.
The State Defendants deny the allegations in Paragraph 73.
The State Defendants deny the allegations in Paragraph 74.

The State Defendants restate and reallege their responses to each of the

foregoing paragraphs of the Second Amended Complaint.

76.

7.

The State Defendants deny the allegations in Paragraph 76.

The State Defendants lack knowledge or information sufficient to form

a belief as to the truth of the allegations in Paragraph 77. Moreover, Paragraph 77

seeks conclusions of law regarding voter qualification requirements to which no

response is required. To the extent a response is required, the State Defendants

state that Georgia law speaks for itself.

78.

79.

The State Defendants deny the allegations of Paragraph 78.

The State Defendants deny the allegations of Paragraph 79.

The State Defendants deny any and all other allegations in the Second

Amended Complaint not referred to herein specifically, deny all prayers of the
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Second Amended Complaint, and deny that Plaintiffs are entitled to the relief

sought in this case.

WHEREFORE, the State Defendants respectfully request that the Court

dismiss this action in its entirety.

Respectfully submitted,

CHRISTOPHER M. CARR
Attorney General 112505

ANNETTE M. COWART
Deputy Attorney General 191100

RUSSELL D. WILLARD 760280
Senior Assistant Attorney General

CRISTINA M. CORREIA 188620
Senior Assistant Attorney General

/s/Elizabeth A. Monyak
ELIZABETH A. MONYAK 005745
Senior Assistant Attorney General

Attorneys for Secretary Crittendon and
State Election Board Members
Rebecca Sullivan, Ralph “Rusty Simpson,
David Worley, and Seth Harp
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Please address all
Communication to:

ELIZABETH A. MONYAK
Senior Assistant Attorney General
40 Capitol Square SW

Atlanta, GA 30334
emonyak@law.ga.gov
404-463-3630

404-657-9932
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Certificate of Compliance

I hereby certify that the forgoing Defendants Robyn A. Crittendon and the
Individually Named Members of the State Election Board’s Answer to the Second
Amended Complaint were prepared in 14-point Times New Roman in compliance

with Local Rules 5.1(C) and 7.1(D).
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Certificate of Service
I hereby certify that on December 17, 2018, I electronically filed the
foregoing State Defendants Secretary Robyn A. Crittendon and the Individually
Named Members of the State Election Board’s Answer to the Amended Complaint
with the Clerk of Court using the CM/ECF system which will automatically send
e-mail notification of such filing to the following attorneys of record:

Bruce P. Brown

Bruce P. Brown Law. LLC
1123 Zonolite Road, N.E.
Suite 6

Atlanta, GA 30306

Bryan P. Tyson

Frank Strickland

Strickland Brockington Lewis, LLP

1170 Peachtree Street, Ne Suite 2200, Midtown Prosceium
Atlanta, GA 30309-7200
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I hereby certify that I have mailed by United States Postal Service the

document to the following non-CM/ECF participants: NONE

This 17th day of December, 2018.
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/s/Elizabeth A. Monyak

Elizabeth A. Monyak 005745
Senior Assistant Attorney General

40 Capitol Square SW

Atlanta, GA 30334
emonyak@law.ga.gov

404-463-3630

404-657-9932



