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l. INTRODUCTION

Heavy on hyperbole and light on substance, Pfesnask this Court to construe
hypothetical circumstances and unsupported conclusdlegations as fact.  Plaintiffs’
Complaint is a house of cards premised on one stigpeg posting claiming that the Macomb
County Republican Party planned to use foreclogste for poll challenges. No other alleged
fact supports Plaintiffs’ claims regarding the panted scheme and the blog posting does ng
show that any Defendants participated in or coespio undertake such a plan. If the federa
pleadings standards are hereby lowered such tlsatpported, unverified, and outright denied
blog postings constitute adequate facts to suppodaim, lawyers shall rejoice with the

opportunity for full employment that such a stambdpromises. Plaintiffs’ claims are spurious,

unsubstantiated, and sanctionable given the ladlaaifial predicate and the blatantly apparent

political motives for which this case was filedhi3 Court must dismiss this case.

Il THIS COURT LACKS SUBJECT MATTER JURISDICTION

Plaintiffs attempt to use their own lack of fattsargue that, rather than dismiss this

action, this Court should instead allow Plainttthsconduct fishing expeditions to attempt to find

the facts necessary to support their compfaifiideed, Plaintiffs do not even acknowledge their

burden of presenting sufficient facts to estabBsibject matter jurisdiction.Moir v. Greater
Cleveland Reg’l Transit Auth895 F.2d 266, 269 (6th Cir. 1990).
Instead, Plaintiffs’ ask this Court to convert Bedlants’ motions to dismiss to motions

for summary judgment, confusing the concept of éiitwined” jurisdiction and merits and

! After receiving Plaintiffs’ discovery requests @ttober 2, 2008 that are outside the
scope of jurisdictional issues contemplated by @uosirt, Defendants responded to discovery or
October 13, 2008—Iess than half the response temaitted by the Court Rules.

—
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arguing essentially that subject matter jurisdictiexists because the question of whethe
Defendants will undertake the alleged scheme elatstanding, ripeness, and mootness, as we
as the underlying merits. The cases Plaintiffe dibr this proposition are, however,
distinguishable in that each of those cases ineblvguestion of statutory standihgln those

cases, jurisdiction existed only if the relevamitste applied and the applicability of the statute

was a question of fact, thus making it impossibl¢hiose cases to determine whether plaintiffs

had a federal cause of action under the statuteowitsimultaneously reaching the merits of
whether a statutory violation had occurred.

The jurisdictional issues that Plaintiffs herel cahtertwined” are critically different
because they do not relate to the applicabilityhef statutes underlying Plaintiffs’ allegations,
but instead are threshold constitutional questregarding whether the harm Plaintiffs alleged is
likely to occur and concrete. Although Plainti¥®uld prefer that their own jurisdictional flaws
inoculated the case from dismissal, because Hiaititave alleged neither demonstrable harm
nor likelihood that the action alleged ever willcac, Plaintiffs cannot defeat a Rule 12(b)(1)
Motion.

The exhibits attached to Defendants’ Rule 12(biib}ions are not intended to, and do
not, support the Defendants’ Rule 12(b)(6) motionisich carefully segregate the subject matte
jurisdiction and substantive challenges. No De&mdubmitted outside material or asked this
Court to consider information outside the Complamanalyzing the sufficiency of Plaintiffs’

claims under Rule 12(b)(6).

2 Gentek Bldg. Products, Inc. v. Steel Peel Litigustr491 F.3d 320 (6th Cir. 2007)
(jurisdiction required applicability of ERISA)Stables v. Unites State866 F. Supp. 2d 559
(S.D. Ohio 2004) (jurisdiction required applicatyiliof FTCA); Garcia v. United States Air
Force 533 F.3d 1170 (10th Cir. 2008) (jurisdiction reegd applicability of FTCA).

D

1

-

D
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Contrary to Plaintiffs' argument, making a factolahllenge to subject matter jurisdiction
does not convert a Rule 12(b)(1) motion into onesiemmary judgment.Rogers v. Stratton
Industries, Ing 798 F.2d 913, 916 (6th Cir. 1986) The distimatis critical. On a factual Rule
12(b)(1) motion, plaintiffs’ allegations are notepumed true and the existence of dispute
material facts does not preclude the court fromuatang the merits of jurisdictional claims.
Plaintiffs have the burden to prove jurisdictionefehdants do not have the burden to
demonstrate the absence of disputed material faetdl Titanium Co. v. Westinghouse Elec.

Corp., 78 F.3d 1125, 1134-35 (6th Cir. 1996).

II. PLAINTIFES FAILED TO STATE A CLAIM

Plaintiffs’ Opposition confirms that the Rule 1@ motions should be granted. Those
motions are limited to the Plaintiffs’ pleadingshieh do not meet the requirementsBsll Atl.
Corp. v. Twombly 127 S. Ct. 1955, 1959 (2007) for reasons thah daefendant’s motion
explained. Shockingly, Plaintiffs do not even @i to distinguistBell Atlantic or make any
attempt to explain how their Complaint satisfiesrgquirement to plead "specific time, place, or
person involved in the alleged conspiraciedd. at 1970 n.10. Plaintiffs’ silence requires
dismissal. See Ayoub v Unum Life Ins. Co. of Ameribln. 06-CV-15768-DT, 2007 WL
1059177 (E.D. Mich. Apr. 6, 2007). This case stdoé dismissed on that failure alone, but

Plaintiffs also fail on the merits.

A. Plaintiffs Failed To State A Claim Under 42 U.S.C§ 1985(3).

In attempting to refute the lack of evidence otamspiracy, Plaintiffs citdHooks v.
Hooks 771 F.2d 935 (6th Cir. 1985) for the propositibat “[a]ll that must be shown is that
there was a single plan, that the alleged cocaatspirshared in the general conspiratoria

objective, and that an overt act was committedirtherance of the conspiracy that caused injury
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to the complainant.” Defendants agree with thésmdard. Plaintiffs provided no evidence that
Defendants: (1) had “a single plan”; (2) “sharedha general conspiratorial objective” of using
foreclosure lists; and (3) committed “an overt aotuse the foreclosure list; or (4) that Plaistiff
suffered or will suffer concrete or particularizegury. Conclusory allegations of “conspiracy”
without supporting facts are insufficienBell Atl. Corp, suprg see alsd@Oversees Motors, Inc.
v. Import Motors Ltd., In¢ 375 F. Supp 499, 534 (E.D. Mich. 1974) (statithg bare physical
possibility of agreement [for purposes of a corapit has no affirmative probative value.”).
Plaintiffs’ exhibits of historical alleged wrongahgjs and commonality of political ideology offer
nothing more than the theoretical possibility ofagreement, which is made even less likely in
this instance given that all three Defendants dtébat they do not have and will not use a
foreclosure list to make challenges at the pollBlaintiffs present no actual evidence of
conspiracy or act in furtherance thereof.

Plaintiffs ask this Court to make a leap of faittdaonclude that challenging voters on a
purely economic basis—foreclosure—really is a pmit motive. As Plaintiffs’ study shows,
nearly half the people foreclosed upon in Macomlur@p would vote Republican. Such a
statistic does not demonstrate a political motivet, instead, if anything, an economic class
which is not actionableUnited Bhd. of Carpenters & Joiners of America, &log10, AFL-CIO
v. Scott 463 U.S. 825 (1983). I@onklin v. Lovely834 F.2d 543 (6th Cir. 1987), the alleged
conspiracy was specifically based on the plairitgfditical views. Here, Plaintiffs’ claims are
based on an economic group of foreclosed upon peapslight majority of which may tend to
embrace a political philosophy. Applying Plaingifflogic, a statistical analysis of political
preferences could be applied to nearly any groapmérs, musicians, plumbers, etc.) to allege

discrimination is based on a political class. Sadbroad application of Section 1985 would to
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turn Section 1985 into a “general federal tort lawy’ allowing clever lawyers with convenient

statistics to base such claims on groups to whong&ss never intended Section 1985 to apply.

B. Plaintiffs Failed To State A Claim Under 42 U.S.C8 1983.

Plaintiffs failed to prove Defendants acted undelor of state law or blocked Plaintiffs

from voting. Plaintiffs contend that Defendante atate actors because state law authorize

partisan challengers (as well as all voters) tdlehge voter eligibility. Only the Michigan Party

has poll challengers and they only are able taataitthe challenge inquiry process, but cannot

deprive Plaintiffs of a right to voteSummit County Democratic Central and Executive @0
Blackwell 388 F.3d 547, 551 (6th Cir. 2004).

In each case Plaintiffs cite to support theirestattion claim, the defendants stepped intc
the shoes of the state and took action that toaditly was the exclusive province of the sfate.
Conversely, in this case, that poll challengersatyeare authorized by state law does not conver
their action into state actiordackson v. Metro. Edison Ga@l19 U.S. 345, 350 (1974).

Plaintiffs have failed to state a claim and ti@mplaint should be dismissed.

/sl Richard C. Kraus (w/permission) By: /sl Gary P. Gordon

Richard C. Kraus (P27553) Gary P. Gordon (P26290)

313 S. Washington Square 201 Townsend Street, Suite 900
Lansing, M1 49833-2193; (517) 371-8100 Lansing, M1 48933; (517) 374-9100
rkraus@fosterswift.com ggordon@dykema.com

/s/ John D. Pirich (w/permission)

John D. Pirich (P23204)

222 North Washington Square Suite 400
Lansing Ml 48933-1800; 517-484-8282
jpirich@honigman.col

3 Marsh v. Alabama326 U.S. 501 (1946) (company operating a compdamy is state

actor);Chapman v. Higbee319 F.3d 825 (6th Cir. 2003) (search and seibyrefficer wearing
uniform, badge, and pistol was state actiovyirse v. Republican Party of Virgini®&17 U.S.
186 (1996) (political party running all aspectgafty's nominating process was state actor).

2S
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CERTIFICATE OF SERVICE

| hereby certify that on October 13, 2008, | elecically filed the foregoing document
with the Clerk of the Court using the ECF systemcivtwill send notification of such filing to
counsel of record. | hereby certify that | havalethby United States Postal Service the same t
any non-ECF participants.

By: /s/ Gary P. Gordon
Gary P. Gordon (P26290)
Attorneys for the Republican National
Committee
DYKEMA GOSSETT PLLC
201 Townsend Street, Suite 900
Lansing, M1 48933; (517) 374-9181
ggordon@dykema.com
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