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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

MARIA M. GONZALEZ, et al.,
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Plaintiffs Navajo Nation and Agnes Laughter ("Navajo Plaintiffs") hereby submit
their response to Defendant's Separate Statement of Uncontroverted Facts and their
Statement of Uncontroverted Facts in support of their Response to Defendants' Motion for
Summary Judgment.

NAVAJO PLAINTIFFS' RESPONSE TO THE
STATE'SSTATEMENT OF FACTS

1. On November 2, 2004, Arizona voters adopted by ballot initiative
Proposition 200 ("Prop 200").

Navajo Plaintiffs' Response: For purposes of the Motion for Partial
Summary Judgment by Defendant Arizona Secretary of State, and without waiving their
evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 1.

2. Sections 3, 4 and 5 of Prop 200 amended Arizona's voting laws in two
substantive ways: (1) applicants to register to vote were required to submit proof of U.S.
citizenship; and (2) voters who choose to vote in-person at the polls on election day (as
opposed to early voters) would be required to present identification.

Navajo Plaintiffs' Response: For purposes of the Motion, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 2.

3. On December 9, 2004, the Arizona Attorney General submitted to the
U.S. Department of Justice ("DOJ") a request for preclearance of Sections 3, 4 and 5 of
Prop 200.

Navajo Plaintiffs' Response: For purposes of the Motion, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 3.

4, The request for preclearance expressly stated, among other things, that
Prop 200's amendments would "require applicants registering to vote to provide evidence
of United States citizenship with the application."

Navajo Plaintiffs’ Response: For purposes of the Motion, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 4.
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5. The preclearance request letter also included an "Analysis by
Legislative Council™ of Prop 200's amendments to Arizona's voting laws, which analysis
expressly stated that the amendments "would require that evidence of United States
citizenship be presented by every person to register to vote," and which set forth the forms
of identification specified by Prop 200 that would constitute satisfactory evidence of U.S.
citizenship.

Navajo Plaintiffs' Response: For purposes of the Motion, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 5.

6. The submission package to the DOJ comprised many pages and
attached numerous exhibits of information about Prop 200, including copies of the
initiative, the laws to be amended by Prop 200, and articles and other public information
relating to its passage.

Navajo Plaintiffs' Response: For purposes of the Motion, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 6,
except to the extent that the "articles and other public information” identified in the letter
from Ms. Funkhouser to Mr. Rich as Exhibits C-M were not included as attachments to the
Declaration of Counsel in Support of Motion for Partial Summary Judgment by Defendants
State of Arizona and the Arizona Secretary of State (the "Counsel Decl."). As such, the
Navajo Plaintiffs cannot judge the accuracy of paragraph 6.

7. The DOJ precleared (i.e., the voting-related amendments) Sections 3, 4
and 5 of Prop 200 on January 24, 2005.

Navajo Plaintiffs' Response: For purposes of the Motions, and without
waiving their evidentiary objections, the Navajo Plaintiffs do not dispute paragraph 7.

8. Since the inception of the National Voter Registration Act in 1995,
Arizona has used and accepted for voter registration the Federal Mail Voter Registration
Form (Federal Form), which was developed by the U.S. Election Assistance Commission

("EAC").
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Navajo Plaintiffs' Response: The Navajo Plaintiffs take no position as to
paragraph 8 as it is irrelevant to the Navajo Plaintiffs' claims.

9. Following the implementation of Prop 200, Arizona has continued to
accept both the Federal Form and Arizona's form for voter registration purposes, although
the State requires submissions of proof of U.S. citizenship along with whichever
application form the registrant submits.

Navajo Plaintiffs' Response: The Navajo Plaintiffs take no position as to
paragraph 9 as it is irrelevant to the Navajo Plaintiffs' claims.

10.  The Arizona Secretary of State makes the Federal Form available to
anyone who requests it, and the form is available for downloading and printing on the
EAC's website.

Navajo Plaintiffs' Response: The Navajo Plaintiffs take no position as to
paragraph 10 as it is irrelevant to the Navajo Plaintiff's claims.

11.  Most individuals who are eligible to register to vote already possess a
driver's license or nonoperating identification card, and thus do not require any other
identification to vote.

Navajo Plaintiffs’ Response: The Navajo Plaintiffs dispute paragraph 11
and incorporate the ITCA Plaintiffs' Response to paragraph 11. Further, Navajos such as
Plaintiff Agnes Laughter lack the required identification. [Tab 1, Prel. Inj. Hr'g Exh. 115 at
3; Tab 2, Prel. Inj. Hr'g Exh. 112]. To the extent that defendants rely on paragraph 11 in
support of the Motion, this disputed fact precludes the entry of partial summary judgment
for defendants.

12.  Many counties send official election mail and voter registration cards
and inform voters that they may use those items as identification at the polls. Those items
are free.

Navajo Plaintiffs’ Response: The Navajo Plaintiffs dispute paragraph 12
and incorporate the ITCA Plaintiffs' response to paragraph 12. The only counties relevant
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to the Navajo Plaintiffs' claims are Coconino, Apache, and Navajo. Further, there is no
evidence that the anticipated recipient receives the election mail prior to Election Day. To
the extent that defendants rely on paragraph 12 in support of the Motion, this disputed fact
precludes the entry of partial summary judgment for defendants.

NAVAJO PLAINTIFFS' UNCONTROVERTED STATEMENT OF FACTS

1. Whether an elector is a citizen is determined at the time of registration.
A.R.S. § 16-101.

2. Whether an individual is eligible to vote under A.R.S. § 16-101 is determined
at the time of registration.

3. Navajo electors living on the Navajo Reservation do not have street
addresses, rural route numbers or any other standard form. Addresses typically describe
the location of a residence by distance from a landmark, such as a Chapter House. The
same address can appear in several different formats making comparison difficult. [Tab 1,
Prel. Inj. Hr'g Exh. 115 at 3]

4. Navajos living on the Reservation do not receive mail at their homes. [Tab 3,
Prel. Inj. Hr'g Tr. 8/30/06 at 52]

5. Navajo electors living on the Navajo Reservation do not receive property tax
statements. [Tab 1, Prel. Inj. Hr'g Exh. 115 at 3]

6. Forty-two percent of Navajos live below the poverty level. [Tab 4, Prel. Inj.
Hr'g Exh. 109 at 3]

7. Thirty-four percent of the housing units on the Navajo Reservation lack
complete plumbing. [Tab 4, Prel. Inj. Hr'g Exh. 109 at 4]

8. Sixty-three percent of the housing units on the Navajo Reservation lack
telephone service. [Tab 4, Prel. Inj. Hr'g Exh. 109 at 4]

9. Over fifty-six percent of the Navajo households are heated by wood. [Tab 4,
Prel. Inj. Hr'g Exh. 109 at 4]
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10. At least twenty percent of the homes on the Arizona portion of the Navajo
Reservation lack access to a vehicle. [Tab 4, Prel. Inj. Hr'g Exh. 109 at 4]

11.  Navajos do not have tribal treaty cards or census cards. [Tab 3, Prel. Inj. Hr'g
Tr. 8/30/06 at 58]

12. The Navajo Nation does not issue tribal identification cards. [Tab 1, Prel. Inj.
Hr'g Exh. 115 at 3; Tab 3, Prel. Inj. Hr'g Tr. 8/30/06 at 58]

13.  Navajos electors vote at the polls at much higher rates than off-reservation
voters in Navajo, Coconino, and Apache Counties. [Tabs 5, 6, 7, 8, Pre. Inj. Hr'g Exh. 124,
125, 126, 127]

14.  Within Navajo, Apache, and Coconino Counties, Navajos utilize early voting
at significantly lower rates than off-reservation voters. [Tab 8, Prel. Inj. Hr'g Exh. 127;
Tab 9, Prel. Inj. Hr'g Exh. 181]

15. A higher percentage of Navajo voters filed conditional provisional ballots
than non-Reservation voters in Navajo, Coconino, and Apache Counties. [1d.]

16. A higher percentage of conditional provisional ballots cast on the Navajo
Reservation were not counted than those cast in non-Reservation precincts in Navajo,
Coconino, and Apache Counties. [Id.]

17.  In-person early voting is one method by which Arizona registered voters can
vote. See A.R.S. § 16-541(A). Procedures for in-person early voting are exactly the same
as in-person voting on election day, except that voters need not present Polling ID to vote
early. [Oct. 11 Order, at 3-4]

18.  The Navajo language is an oral language. [Tab 3, Prel. Inj. Hr'g 8/30/06 at
44-45; Tab 10, Prel. Inj. Hr'g Exh. 165]

19.  Approximately 50,765 of the 61,505 adults living on the Arizona portion of
the Navajo Reservation speak Navajo at home. Of the adult Navajo speakers,
approximately 17%, or 8,605, are Limited English Proficient. [Tab 11, Prel. Inj. Hr'g Exh.
117 at 1]
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20.  Pursuant to sections 4(f)(4) and 203 of the Voting Rights Act, Apache,
Navajo, and Coconino counties must provide language assistance to Navajo voters who are
Limited English Proficient. See 42 U.S.C. 88 1973b(f), 1973aa-1a; 28 C.F.R. Part 55.

21. Language assistance must be made available for traditional Navajos who are
Limited English Proficient in order to complete an early ballot or ballot at the polls on
Election Day. [Tab 10, Prel. Inj. Hr'g Exh. 165]

22.  Navajos have less opportunity than non-Reservation voters to request and
complete an early ballot. For the November 7, 2006 General Election, the Navajo ballot
translation was not available until October 20, 2006. Training for translators was not
complete until November 3, 2006. [Tab 10, Prel. Inj. Hr'g Exh. 165 at 2; Tabs 12 and 13,
Prel. Inj. Hr'g Exh. 140-141]

RESPECTFULLY SUBMITTED this 12" day of July, 2007.

SACKS TIERNEY P.A.

By__s/ Judith M. Dworkin

Judith M. Dworkin

Marvin S. Cohen

Patricia Ferguson-Bohnee

Attorneys for Plaintiffs Navajo Nation
and Agnes Laughter
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CERTIFICATE OF SERVICE

| hereby certify that on July 12, 2007, a complete, duplicate copy of this document
was forwarded directly to Judge Roslyn O. Silver by First Class Mail, at the following
addresses:

Hon. Roslyn O. Silver

United States District Court, Suite 624
401 W. Washington Street, SPC 59
Phoenix, Arizona 85003

s/ Judith M. Dworkin

| hereby certify that on July 12, 2007, | electronically transmitted the attached
document to the Clerk's Office using the CM/ECF System for filing and transmittal of a
Notice of Electronic Filing to the following CM/ECF registrants, if any:

Daniel R. Ortega, Jr. _

Roush McCracken Guerrero Miller & Ortega
650 N. 3rd Avenue

Phoenix, Arizona 85003

Email: danny@rmgmoinjurylaw.com

Nina Perales

Mexican American Legal Defense and Education Fund
110 Broadway, Ste. 300

San Antonio, Texas 78205

Email: nperales@maldef.org

Attorneys for Plaintiffs

David B. Rosenbaum

Thomas L. Hudson

Sara S. Greene

Osborn Maledon, P.A.

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012

Email: drosenbaum@omlaw.com
Email: thudson@omlaw.com

Email: sgreene@omlaw.com

David J. Bodney

Karen J. Hartman-Tellez

Steptoe & Johnson LLP

Collier Center

201 East Washington Street, Suite 1600
Phoenix, Arizona 85004-2382

Email: dbodney@steptoe.com

Email: khartman@steptoe.com

LAWYERS' COMMITTEE FOR CIVIL
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RIGHTS UNDER LAW

Jon Greenbaum

Benjamin Blustein

1401 New York Avenue, Suite 400
Washington, D.C. 20005

Email: jgreenbaum@lawyerscommittee.org
ADMITTED PRO HAC VICE

ACLU Southern Regional Office
Neil Bradley

2600 Marquis One Tower

245 Peachtree Center Avenue
Atlanta, GA 30303

Email: nbradley@aclu.org
ADMITTED PRO HAC VICE

PEOPLE FOR THE AMERICAN WAY
FOUNDATION

Elliot M. Mincberg

2000 M Street, NW, Suite 400
Washington, D.C. 20036

Email: emincherg@pfaw.org
ADMITTED PRO HAC VICE

AARP FOUNDATION LITIGATION
Daniel B. Kohrman

601 E Street, N.W., Suite A4-240
Washington, D.C. 20049

Email: dkohrman@aarp.orq
ADMITTED PRO HAC VICE

THE INTER TRIBAL COUNCIL OF
ARIZONA, INC.

Joe P. Sparks

Susan B. Montgomery

Sgarks,_ Tehan & Ryley P.C.

7503 First Street

Scottsdale, AZ 85251

David J. Becker

People for the American Way Foundation
2000 M Street, NW, Suite 400

Washington, D.C. 20036

Email: dbecker@pfaw.org

PRO HAC VICE APPLICATION PENDING

Attorneys for Plaintiffs The Inter Tribal Council of Arizona, Inc., et al.
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Mary O'Grady
Carrie J. Brennan
Assistant Attorney General
Office of the Attorney General
1275 W. Washington
Phoenix, Arizona 85007
Email: mary.ogrady@azag.gov
Email: Carrie.Brennan@azag.gov

Barbara A. Bailey

Assistant Attorney General

Office of the Attorney General
1275 West Washington

Phoenix, Arizona 85007

Email: Barbara.Bailey@azag.gov

Attorneys for Defendants State of Arizona, and
Secretary of State Jan Brewer

M. Colleen Connor

MCAOQ Division of County Counsel
222 N. Central Avenue, Ste. 1100
Phoenix, Arizona 85003

Email: connorc@mcao.maricopa.gov

Dennis I. Wilenchik

Kathleen Rapp

Wilenchik and Bartness, P.C.

The Wilenchik & Bartness Building
2810 North Third Street

Phoenix, Arizona 85004

Email: diw@wb-law.com

Email: kathleenr@wb-law.com

Attorneys for County Defendants

Criss E. Candelaria

Bradley Carlyon

Apache County Attorney's Office
P.O. Box 637

St. Johns, Arizona 85936

Email: bcarlyon@apachelaw.net
Attorneys for Apache County

Melvin R. Bowers, Jr.

Lance B. Payette

Navajo County Attorney's Office

P.O. Box 668

Holbrook, Arizona 86025

Email: lance.payette@co.navajo.az.us
Attorneys for Navajo County
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Jean E. Wilcox

Coconino County Attorney's Office
110 East Cherry Ave.

Flagstaff, AZ 86001

Email: jwilcox@coconino.az.gov
Attorney for Coconino County
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