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NATURE OF THE MATTER BEFORE THE COURT

On June 29, 2017, this Court set a briefing schedule for consolidated briefing on
Plaintiffs’ and Defendant’s motions for summary judgment. On July 14, 2017, Plaintiffs filed a
Motion for Summary Judgment.

QUESTIONS PRESENTED

1. Whether Summary Judgment is Appropriate on Plaintiffs’ Count I.

2. Whether Summary Judgment is Appropriate on Plaintiffs’ Count II when they have
provided no argument supporting it and it is entirely duplicative of their Count 1.

3. Whether Summary Judgment is appropriate on Plaintiffs’ Count IV.

4. Whether this Court has the legal authority to issue the relief sought by Plaintiffs.
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l. VOTER REGISTRATION IN KANSAS AND THE ELVIS SYSTEM
1. As of the 2016 general election, there were more than 1.8 million registered voters
in Kansas. Doc. 353, Amended Pretrial Order Stipulated Facts (“PTO Stip.”) 9 50, attached to Ho
Decl. as Ex. A.
Uncontroverted.
2. The Kansas Secretary of State’s Office (“KSOS”) Election Voter Information
System (“ELVIS”) is a statewide voter registration database. Ex. A, PTO Stip. § 51.
Uncontroverted.
3. When a voter registration application is received by the relevant county election
office, a record is created in the ELVIS database. Ex. A, PTO Stip. { 55.
Uncontroverted.
4. All people who submit voter registration applications are supposed to be entered

into the ELVIS system, regardless of whether they have provided proof of citizenship. Ex. A, PTO

Stip. 1 56.
Controverted as to use of the word “supposed to be.” However, it is
uncontroverted that county election officers have been instructed to enter into
ELVIS system all people who submit voter registration applications regardless of
whether they provided proof of citizenship. PTO { 56.
5. ELVIS contains codes that indicate whether a person has registered successfully.

Ex. A, PTO Stip. § 57.
Uncontroverted.
6. “CITZ” is the code recorded in ELVIS to indicate that an applicant has failed to
provide documentary proof of citizenship (“DPOC”). Ex. A, PTO Stip. § 58.

Uncontroverted.
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7. “MV” is the code recorded in ELVIS to indicate that an applicant has applied to

register to vote at the Division of Vehicles (“DOV”). Ex. A, PTO Stipulation  59.
Uncontroverted.

8. Bryan Caskey is the Elections Director at KSOS. Ex. A, PTO Stip. 1 78; See
03/24/2017 Decl. of Bryan Caskey (“03/24/2017 Caskey Decl.”) § 2, attached to Ho Decl. as Ex.
B.

Uncontroverted.
9. Mr. Caskey became Elections Director in 2015. Ex. A, PTO Stip. 1 119.
Uncontroverted.
. EFFECTS OF THE DOCUMENTARY PROOF-OF-CITIZENSHIP LAW ON
MOTOR-VOTER APPLICANTS, INCLUDING THE INDIVIDUAL PLAINTIFFS

10.  Asof March 28, 2016, there were 5,655 applicants on the “suspense list” who had
applied to register to vote at the Kansas Department of Revenue’s Division of Vehicles (“DOV?).
Ex. A, PTO Stip. 1 36.

Uncontroverted.

11.  Asof March 23, 2016, there were 11,147 applicants who applied to register to vote
at the DOV whose applications were canceled under K.A.R. § 7-23-15 due to lack of documentary
proof of citizenship (“DPOC”). Ex. A, PTO Stip. 4] 38.

Uncontroverted.

12. Individual Plaintiffs Steven Wayne Fish, Charles Stricker, and Douglas Hutchinson
are each U.S. citizens, residents of Kansas, and over eighteen years old. See Ex. A, PTO Stip. 11
10 (Fish); 21 (Stricker); 30 (Hutchinson).

Uncontroverted
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13. Individual Plaintiff Donna Bucci is a resident of Kansas, and over eighteen years

old. See Ex. A, PTO Stip. 1 16.
Uncontroverted

14. Individual Plaintiff Donna Bucci was born in the State of Maryland and is a U.S.
citizen. See Doc. 269-14, Bucci Decl. { 2, 3.

Controverted. Ms. Bucci has not provided documentary evidence of such birth in
this litigation or otherwise. Ex. UU.

15. Individual Plaintiffs Fish, Bucci, Stricker, and Hutchinson each applied to register
to vote while applying for or renewing a Kansas driver’s license at the DOV. See Ex. A, PTO Stip.
11 11 (Fish); 17 (Bucci); 22 (Stricker); 31 (Hutchinson).

Controverted to the extent that Plaintiffs are implying that any of the four
individuals were obtaining a new Kansas driver’s license when they applied to
register to vote. Uncontroverted that Defendant stipulated that all four individuals
identified in paragraph 15 applied to register to vote proceeding through a renewal
process for a Kansas driver’s license.

16. Individual Plaintiffs Fish, Bucci, Stricker, and Hutchinson were each given a code
of “suspense” in ELVIS for failure to provide DPOC. See Ex. A, PTO Stip. 11 13 (Fish); 19
(Bucci); 23 (Stricker); 32 (Hutchinson).

Uncontroverted.

17. ELVIS reflects that at one time, the voter registrations of Individual Plaintiffs Fish,
Bucci, Stricker, and Hutchinson were canceled. See Ex. A, PTO Stip. {1 39 (Fish); 43 (Bucci); 45
(Stricker); 47 (Hutchinson).

Uncontroverted.

I11. DOV APPLICATION PROCESS
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A. Process of Applying for a New Driver’s License in Kansas

18.  The DOV website identifies five documents that purportedly “show your date of
birth, identity, and lawful status as a U.S. citizen” when applying for an original Kansas Driver’s
License or Non-Driver Identification card: a certified U.S. birth certificate, an unexpired United
States Passport or Passport Card, a U.S. Consular Report of Birth Abroad, a Certificate of
Naturalization, a Certificate of Citizenship. See Ex. A, PTO Stip. 1 116.

Uncontroverted.

19. The DOV website identifies four documents that purportedly “show your date of
birth, identity and lawful status or presence as a hon-U.S. citizen” when applying for an original
Kansas Driver’s License or Non-Driver identification card: a valid Permanent Resident Card, a
valid Employment Authorization Card, a valid 1-94, or an unexpired foreign Passport with valid
U.S. entry marking and/or documentation. See Ex. A, PTO Stip. § 117,

Uncontroverted.

20.  The DOV website states that, “For non-U.S. citizen applicants, the Examiner will
need documentation sufficient to initiate and complete a SAVE verification.” Ex. A, PTO Stip. J
118.

Uncontroverted.

21. Noncitizen legal permanent residents (i.e., “green card holders”) who apply for a

driver’s license receive a regular driver’s license. Ex. A, PTO Stip. q 61.
Uncontroverted.

22. Mr. Caskey stated that he believes that green card holders apply for regular driver’s

licenses using their green cards as legal presence documents. Ex. A, PTO Stip. { 62.

Uncontroverted.
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23.  Noncitizens who apply for a driver’s license may receive a Temporary Driver’s
License (“TDL”) the duration of which is “tied to the length of time that the documentation they
provided to DOV permits their presence in the U.S. Ex. A, PTO Stip. 1 60.

Uncontroverted.

24.  After reviewing an applicant’s documentation, a DOV employee enters the
applicant’s name and date of birth into the DOV database, takes the applicant’s photo and also
captures their signature. Ex. A, PTO Stip. 1 63.

Uncontroverted.

25.  After a driver’s license applicant’s signature is captured, the applicant’s
documentation is scanned into the DOV database. Ex. A, PTO Stip.  64.

Controverted to the extent that the scanning of the document occurs “after” the
signature is captured. It is uncontroverted that a signature is captured and that a
document is scanned into the DOV database.

26.  Only after all of the foregoing information is entered is an applicant asked if they
would like to register to vote. Ex. A, PTO Stip. { 66.

Uncontroverted.

27.  Ifadriver’s license applicant wishes to register to vote, the DOV employee then

begins the process for a voter registration application. Ex. A, PTO Stip. { 67.
Uncontroverted.
B. Process for Driver’s License Renewal in Kansas

28. Applicants for a driver’s license renewal must provide proof of identity and
residency. Earnest Dep. Tr. 21:17-22:1, attached to Ho Decl. as Ex. C.

Uncontroverted. However, Plaintiffs fail to cite all of the correct relevant

deposition pages. See also Earnest Depo, p. 27:3-9;



Case 2:16-cv-02105-JAR-JPO Document 383 Filed 08/04/17 Page 10 of 90

29.  The DOV does not, as a matter of policy, request documentary proof of lawful
presence for driver’s license renewals. 06/15/2016 Deposition of Bryan Caskey (“06/15/2016
Caskey Dep. Tr.”) 169:14-23, attached to Ho Decl. as Ex. D.

Controverted. The DOV does request documentary proof of lawful presence for
Temporary Driver’s License applicants. Documentary proof of lawful presence is
not requested for standard driver’s license renewals. Pls. Ex. C. 28:21-29:10.

30.  According to Defendant, the DOV described obtaining lawful presence
documentation from driver’s license renewal applicants as follows: The DMV said, you know,
that’s going to be a burden that we can’t-- we don’t feel we have the administrative capacity to
undertake right now. And so they declined. 4/14/2016 Prelim. Inj. Hr’g Tr. 100:5-8, attached to
Ho Decl. as Ex. E.

Uncontroverted. However, Plaintiffs fail to cite the entire relevant citation. Pls. EX.
E. 99:18-100-8.
A. Voter Registration Application Process at DOV Offices

31.  Ifdriver’s license applicants, first-time or renewal, verbally confirm that they
would like to register to vote, the DOV employee prompts them to read a voter oath located on the
DOV counter in front of them and to indicate verbally if they agree. Ex. A, PTO Stip. 1 68.

Uncontroverted.

32.  Applicants are then asked several questions including: “Are you a U.S. citizen?”

Ex. A, PTO Stip. 1 69.
Uncontroverted.

33.  After a motor-voter applicant answers these questions, a voter registration receipt is

printed, the applicant pays the appropriate fees, and gets his/her photo taken. At this point, they

have finished the voter registration application process at the DOV. Ex. A, PTO Stip. { 70.
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Uncontroverted.

34. DOV employees do not ask for DPOC during a renewal, but will accept and scan

DPOC if it is offered on a renewal. Ex. A, PTO Stip. 1 71.
Uncontroverted.

35. Motor-voter registration applications are sent from the DOV computer system into
the ELVIS system on a nightly basis, and the ELVIS system then batches that information to
county election officials in the applicant’s county. Ex. A, PTO Stip. § 72.

Uncontroverted.
IV. PURPORTED INCIDENTS OF NONCITIZEN REGISTRATION
A. Lay Testimony Concerning Purported Incidents of Noncitizen Registration

42. KSOS Elections Director Bryan Caskey submitted a declaration dated March 24,
2017, in which he states that there are 125 individuals who have been specifically identified in the
state of Kansas whom he believes were noncitizens at the time that they “either attempted to
register to vote or successfully registered to vote prior to the proof-of-citizenship requirement’s
implementation, or attempted to register after the requirement was implemented.” Ex. A, PTO
Stip. 1 80.

Uncontroverted.

43.  The number of noncitizens Mr. Caskey identified as having registered to vote or as

having attempted to register to vote is equal to approximately .007% of registered voters in

Kansas. Ex. A, PTO Stip. { 81.

! Plaintiffs’ numbering in their Statement of Facts omits numbers 36 through 41, 44 and 45. Our response is intended
to be in direct correlation to their numbered paragraphs.
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47.

Stip. 1 82.

48.

Controverted. The stipulated fact is limited only to those individuals Mr. Caskey
identified in his declaration, it is not the entirety of the noncitizens who have
registered or attempted to register to vote in Kansas, as Plaintiffs imply. PTO { 81.

Tabitha Lehman is the County Election Officer of Sedgwick County. Ex. A, PTO

Uncontroverted.

In addition to the 125 individuals identified by Mr. Caskey, a spreadsheet from Ms.

Lehman lists an additional two individuals whom she believes were noncitizens at the time that

they registered to vote. Ex. A, PTO Stip. { 83.

49,

Controverted. Plaintiffs are misstating the stipulation. Plaintiffs stipulated: “In
addition to the 125 individuals identified by Bryan Caskey, a spreadsheet from
Tabitha Lehman identifies an additional 2 non-citizens who registered to vote.”
PTO {1 83 (emphasis added). These individuals were confirmed to be noncitizens
because they (1) had registered to vote prior to a naturalization ceremony, and then
(2) were discovered when they re-registered to vote after becoming naturalized.
Deposition of Tabitha Lehman, April 2017, Ex. BB, 19:15-20:3; Deposition of
Tabitha Lehman, April 6, 2016, Ex. Y, 35:12-20.

Collectively, Mr. Caskey and Ms. Lehman have identified a total of 127 individuals

whom they believe were noncitizens at the time that they registered to vote or attempted to register

to vote. Ex. A, PTO Stip. | 84.

50.

Uncontroverted.

Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 43 successfully

registered to vote in Kansas. Ex. A, PTO Stip. { 85.

Uncontroverted.
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51. Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 47 individuals

currently have or had the “CITZ” code in their ELVIS records at one point. Ex. A, PTO Stip. q 86.
Uncontroverted.

52. Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 11 have voted in

Kansas. Ex. A, PTO Stip. 1 87.
Uncontroverted.

53.  Ofthe 127 individuals identified by Mr. Caskey and Ms. Lehman, 88 are motor-

voter applicants. Ex. A, PTO Stip. { 88.
Uncontroverted.

54.  Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 25 are motor-

voter applicants that have registered to vote in Kansas. Ex. A, PTO Stip. 1 89.
Uncontroverted.

55.  Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 32 are motor-
voter applicants that have or had the “CITZ” code in their ELVIS records at one point. Ex. A, PTO
Stip. 1 90.

Uncontroverted.
56.  Of the 127 individuals identified by Mr. Caskey and Ms. Lehman, 5 are motor-
voter applicants who have voted in Kansas. Ex. A, PTO Stip. 1 91.
Uncontroverted.
B. Expert Testimony Concerning Purported Incidents of Noncitizen Registration
I TDL-Suspense List Match
57.  Defendant’s proffered expert Jesse Richman conducted a match between the list of

noncitizens who receive a Temporary Driver’s License (the “TDL list”) and the Kansas voter
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registration file. Richman Expert Report (“Richman Rep.”) at 12, attached to Ho Decl. as Ex. F;

Deposition of Jesse T. Richman (“Richman Dep. Tr.””) 302:13-16, attached to Ho Decl. as Ex. G.
Controverted. The match was between the Temporary Driver’s License list and the
list of individuals who were in “suspense.” Richman Expert Report (“Richman
Rep.”) at 12, attached to Ho Decl. as Ex. F; Deposition of Jesse T. Richman
(“Richman Dep. Tr.”) 302:13-16, attached to Ho Decl. as Ex. G.

58. Richman identified 16 people who are purportedly on both the suspense list and the
TDL list. Ex. F, Richman Rep. at 7; Ex. G, Richman Dep. Tr. 302:23-303:1.

Uncontroverted.

59. Richman acknowledged that not everyone on the TDL list is necessarily currently a
noncitizen. Ex. G, Richman Dep. Tr. 304:16-19.

Controverted to the use of the term “acknowledged.” It was Richman’s stated it
was his belief that not everyone on the TDL list was currently a non-citizen.
Richman Dep. Tr. 304:16-19.

60. Richman does not know whether the 16 individuals from his TDL-suspense list
match were actually noncitizens at the time that they registered. Ex. G, Richman Dep. Tr. 306:13—
22.

Uncontroverted.

61. Richman does not know if the 16 individuals from his TDL-suspense list match are
among the 79 individuals that Bryan Caskey determined are in both the voter registration file and
the TDL list. Ex. G, Richman Dep. Tr. 303:16-23.

Uncontroverted.
62. Richman believes that the 16 individuals from his TDL-suspense match are a

subset of Caskey’s TDL-voter registration match list. Ex. G, Richman Dep. Tr. 304:10-15.

10
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Uncontroverted.
63.  None of the 16 individuals from Richman’s TDL-suspense list match successfully
registered to vote. Ex. G, Richman Dep. Tr. 297:11-17.
Controverted. Professor Richman is not being questioned about these 16
individuals on the pages cited by Plaintiffs. Pls. Ex. G., Richman Dep. Tr. 297:11-
17. However, it is uncontroverted that on pages 302:23-303:1 Richman admits that
these individuals were on the Suspense List since that was the basis for his match.
64.  Richman does not know how many of the 16 individuals from his TDL-suspense
list match attempted to register to vote at a DOV. Ex. G, Richman Dep. Tr. 298:9-14.
Controverted. Defendant has not been able to locate this question being asked of
Professor Richman in his deposition and it is not asked on the pages cited by
Plaintiffs. The pages cited by Plaintiffs involve 27 individuals.
ii. Regular Driver’s License / Voter Registration List Match
65. Richman conducted a separate match between the voter registration file and people
who are listed in the driver’s license database as having shown a noncitizen permanent resident
document (i.e., a “green card”) while obtaining a regular driver’s license. Ex. G, Richman Dep. Tr.
133:25-135:1.
Controverted. Richman conducted a separate match between the voter registration
suspension list and NVRA applications forwarded via Kansas Division of Vehicle
Offices. This is limited to NVRA applicants only and does not include the entire
suspense list. Richman Rebuttal Report, p. 29-34.
66. Richman identified 27 people who applied to register to vote, and who on the same

day or at a later time, also obtained a driver’s license using a green card or a noncitizen permanent

11
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resident document. Ex. G, Richman Dep. Tr. 297:6-10; Richman Expert Rebuttal Report
(“Richman Rebuttal”) at 33-34, { 79, attached to Ho Decl. as Ex. H.
Uncontroverted.

67. Richman does not know if the 27 people from this green card-voter registration
match are among the 125 individuals identified by Bryan Caskey as possible noncitizens who have
registered or attempted to register to vote. Ex. G, Richman Dep. Tr. 301:8-16.

Uncontroverted.

68. Richman does not know how many of the 27 individuals from this green card-voter

registration match attempted to register to vote at a DOV. Ex. G, Richman Dep. Tr. 298:9-14.
Uncontroverted.
V. DEFENDANT’S EXPERT’S ESTIMATES OF NONCITIZEN REGISTRATION

A. Survey of Registered Voters

69. Richman conducted a survey of more than 500 registered voters in four counties.
Ex. F, Richman Rep. at 7, 11; Ex. G, Richman Dep. Tr. 307:5-308:10.

Uncontroverted.

70. Of the more than 500 respondents to Richman’s survey of registered voters, none

self-identified as a noncitizen. Ex. F, Richman Rep. at 11; Ex. G, Richman Dep. Tr. 308:1-19.
Uncontroverted.

B. Estimates of the Number of Noncitizens on the Suspense List

71. Richman conducted a survey of more than 1,300 individuals on the suspense list.
See Ex. G, Richman Dep. Tr. 29:24-30:4; Ex. F, Richman Rep. at 8.

Uncontroverted.

12
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72. Based on the results of his suspense list survey, Richman estimates that 0.65% of
individuals on the “suspense list” are noncitizens. See EX. G, Richman Dep. Tr. 32:6-12; EX. F,
Richman Rep. at 8.

Uncontroverted.

C. Estimates of the Rate of Noncitizen Voter Registration

73.  Richman offers four different estimates for the rate at which noncitizens in Kansas
have registered or have attempted to register to vote. See Ex. G, Richman Dep. Tr. 133:1-9; Ex. H,
Richman Rebuttal at 11-12.

Controverted. The citations by Plaintiffs do not state that Professor Richman was
estimating “the rate at which noncitizens in Kansas have registered or have
attempted to register to vote.” See Ex. G, Richman Dep. Tr. 133:1-9; Ex. H,
Richman Rebuttal at 11-12. He does attempt to obtain estimates of noncitizens who
have registered or attempted to register to vote. Id.

74.  Richman does not offer an estimate as to the number of noncitizens who registered
to vote or attempted to register to vote at the DOV. Ex. G, Richman Dep. Tr. 135:12-19; 34:3-12.

Uncontroverted.

75.  Richman does not offer an estimate of the number of noncitizens who attempted to
register to vote but were prevented from doing so because of the DPOC requirement. Ex. G,
Richman Dep. Tr. 210:25-212:18.

Uncontroverted.

76.  Richman does not offer an estimate for the number of noncitizens who actually

voted. Ex. G, Richman Dep. Tr. 135:20-136:4.

Uncontroverted.

13
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77.

Richman’s four estimates as to the rate at which noncitizens in Kansas have

registered or have attempted to register to vote are based on four different data sources: (i) a

survey known as the Cooperative Congressional Election Study (“CCES”); (ii) records of pre-

existing registration applications by certain newly-naturalized citizens in Sedgwick County; (iii) a

survey of TDL holders; and (iv) survey responses from a group of incidentally-contacted

noncitizens. Ex. H, Richman Rebuttal at 12; Ex. G, Richman Dep. Tr. 133:1-9.

78.

Controverted. Plaintiffs do not offer a citation that Professor Richman was
estimating “the rate at which noncitizens in Kansas have registered or have
attempted to register to vote.” See Pls. EX. G, Richman Dep. Tr. 133:1-9; Pls. EX.
H, Richman Rebuttal at 11-12. He does attempt to obtain estimates of noncitizens
who have registered or attempted to register to vote. Id. The sources of his
estimates are not controverted.

Richman does not identify a single “best” estimate from among his four estimates

of the rate of noncitizen registration. Ex. G, Richman Dep. Tr. 176:3-178:10.

79.

Controverted. Plaintiffs do not offer a citation that Professor Richman was
estimating “the rate at which noncitizens in Kansas have registered or have
attempted to register to vote.” See PIs. EX. G, Richman Dep. Tr. 133:1-9; Pls. EX.
H, Richman Rebuttal at 11-12. He does attempt to obtain estimates of noncitizens
who have registered or attempted to register to vote. Id.

Richman contends that his four estimates of the rate of noncitizen registration can

be aggregated to produce a single estimate or “meta-analysis” of the rate of noncitizen registration.

Ex. H, Richman Rebuttal at 11-12; Ex. G, Richman Dep. Tr. 145:13-23.

Controverted. Plaintiffs do not offer a citation that Professor Richman was

estimating “the rate at which noncitizens in Kansas have registered or have

14
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attempted to register to vote.” See PIs. EX. G, Richman Dep. Tr. 133:1-9; Pls. EX.
H, Richman Rebuttal at 11-12. He does attempt to obtain estimates of noncitizens
who have registered or attempted to register to vote. Id. It is uncontroverted that
Professor Richman performed a meta-analysis from his estimates. However,
Plaintiffs fail to cite the entirety of the relevant transcript pages which include
145:13-146:16.

80.  Richman’s meta-analysis produces a single estimate that 1.1% of noncitizens in
Kansas have registered or attempted to register to vote. Ex. H, Richman Rebuttal at 12; Ex. G,
Richman Dep. Tr. 145:13-23.

Uncontroverted.

81 According to Richman, there are approximately 115,000 noncitizen adults in

Kansas. Ex. G, Richman Dep. Tr. 144:8-145:2.
Uncontroverted.

82.  1.1% of the approximately 115,000 noncitizen adults in Kansas is equal to an
estimated 1,265 noncitizens statewide who have registered or attempted to register to vote in
Kansas. Ex. G, Richman Dep. Tr. 145:13-146:21; Ex. 13 to Richman Dep., attached to Ho Decl.
as Ex. I.

Uncontroverted.

83. 1,265 individuals is equal to approximately 0.07% of the approximately 1.8 million
registered voters in Kansas. Ex. G, Richman Dep. Tr. 146:22 — 147:12; EX. |, EX. 13 to Richman
Dep.

Uncontroverted.
VI. ALTERNATIVES TO DPOC

A. Training at DOVs
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84. Mr. Caskey stated that he believes DOV policy is to not offer voter registration

services to TDL applicants. Ex. A, PTO Stip. 1 73.
Uncontroverted.

85. Mr. Caskey stated that he believes DOV policy is to not offer voter registration
applications to driver’s license applicants who show a green card (i.e., a noncitizen legal
permanent resident document) in the course of applying for a regular driver’s license. Ex. A, PTO
Stip. 1 74.

Uncontroverted.
86. DOV employees have sometimes mistakenly offered noncitizens voter registration
applications. Ex. A, PTO Stip. 1 75.

Uncontroverted.

87.  Driver’s license clerks in Kansas receive, on average, no more than thirty minutes
of training regarding motor voter registration laws during their two-day in classroom training. EX.
A, PTO Stip. 1 76.

Uncontroverted.

88. The Kansas Office of the Secretary of State (“KSOS”) has not provided training
about voter registration to DOV personnel since Mr. Caskey became Elections Director in 2015.
See Ex. A, PTO Stip. 1 119; 03/28/2017 Caskey Dep. Tr. 117:1-6; 118:23-25, attached to Ho
Decl. as Ex. J.

Uncontroverted. However, the Plaintiffs cite an incorrect paragraph in the PTO.

The correct paragraphs include 120 & 121.

16



Case 2:16-cv-02105-JAR-JPO Document 383 Filed 08/04/17 Page 21 of 90

89. Between February 2015 and June 2016, the Office of the Secretary of State did not
provide any new written training materials to the DOV concerning motor voter registration laws.
Ex. A, PTO Stip. § 77.

Uncontroverted.

90. KSOS has not promulgated training manuals about voter registration to DOV

personnel since Mr. Caskey became Elections Director in 2015. Ex. A, PTO Stip. § 120.
Uncontroverted.

91. KSOS has not drafted in written form an instruction to DOV clerks to not offer
voter registration applications to noncitizens since Mr. Caskey became Elections Director in 2015.
Ex. A, PTO Stip. 1 121.

Uncontroverted.

92. KSOS does not assess or evaluate DOV employees on their voter registration
practices. Ex. J, 03/28/2017 Caskey Dep. Tr. 118:23-25; Deposition of Brad Bryant (“Bryant Dep.
Tr.””) 84:13-16, attached to Ho Decl. at Ex. K.

Uncontroverted.

B. Driver’s License List Comparisons
i. Temporary Driver’s License (TDL) List Comparisons
93. By comparing the TDL list with the Kansas ELVIS database, KSOS has identified
possible noncitizens who had registered to vote. Ex. A, PTO Stip. § 92.
Uncontroverted.
94, KSOS compared the TDL list to the voter rolls in recent years, including 2009,
2010, and 2011, and 2017. Ex. A, PTO Stip. 1 93.

Uncontroverted.
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95.  Asof January 30, 2017, KSOS had identified 79 individuals on the TDL List who
were also on the voter rolls. Ex. A, PTO Stip. { 94.
Uncontroverted.
96.  Several individuals identified by comparing the TDL list to the voter rolls were
referred for prosecution. Ex. A, PTO Stipulation { 95.

Uncontroverted.

ii. Regular Driver’s License (DL) List Comparisons

97. The DOV has compared the voter registration file to information in the driver’s
license database to identify individuals in the voter registration file who presented noncitizen
documents in the course of applying for driver’s licenses. Ex. A, PTO Stip. q 96.

Controverted. The DOV has compared the list of individuals on the suspense list to

information in the driver’s licenses database concerning driver’s license holders who presented

proof of permanent residency (or “green cards”) in the course of applying for a driver’s

license, and identified possible non-citizens. Ex. A, PTO Stip. { 96.

C. Jury List Questionnaires
98. KSOS helped draft the bill that resulted in Kan. Stat. Ann. § 43-174, Ex. A, PTO
Stip. § 124, which requires that “any jury commissioner that receives information regarding
citizenship from a prospective juror . . . that disqualifies or potentially disqualifies such
prospective juror from jury service pursuant . . . shall submit such information to the secretary of
state.”

Uncontroverted.
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99. On an at least monthly basis, District Court Clerks send to KSOS the lists of
individuals who requested to be excused from jury service based on their claims that they are not
U.S. citizens. Ex. A, PTO Stip. 1 98.

Uncontroverted.

100. To identify noncitizens on the voter rolls, KSOS compares the voter rolls with the
lists of individuals who requested to be excused from jury service based on their claims that they
are not U.S. citizens. Ex. A, PTO Stip. 1 99.

Uncontroverted.

101. In 2013, through a comparison of the voter rolls with the lists of individuals who
requested to be excused from jury service based on their claims that they were not U.S. citizens,
KSOS identified five individuals who were potentially noncitizens. Ex. A, PTO Stip. { 100.

Uncontroverted.

102.  In November 2013, KSOS referred these five individuals who had self-identified as
noncitizens on jury questionnaires to a local county police department for investigation and
possibly prosecution. Ex. A, PTO Stip. 1 125.

Uncontroverted.

103. In 2017, KSOS identified three individuals who were on the voter rolls but who had

self-identified as noncitizens on their jury questionnaires. Ex. A, PTO Stip. 1 126.
Uncontroverted.

104. Aninvestigator employed by KSOS provided the full names and dates of birth of
the three individuals who had self-identified as noncitizens on their jury questionnaires to the U.S.
Department of Homeland Security (“DHS”) via email. Ex. A, PTO Stip. § 127.

Uncontroverted.
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105.  After receiving the full names and dates of birth of the three individuals who had
self-identified as noncitizens on their jury questionnaires from KSOS, DHS responded with an
email describing information known to DHS about the immigration and citizenship status of these
three individuals. Ex. A, PTO Stip. 1 128.

Uncontroverted.
106. In 2005, the U.S. Government Accountability Office (“U.S. GAO”) published a
report titled “ELECTIONS: Additional Data Could Help State and Local Elections Officials
Maintain Accurate Voter Registration Lists” (the “2005 U.S. GAO Report™). 2005 U.S. GAO
Report, Ex. 10 to von Spakovsky Dep. at 16-17, attached to Ho Decl. as Ex. L.
Uncontroverted.
D. The Systematic Alien Verification for Entitlements (“SAVE”) Program

107. The Systematic Alien Verification for Entitlements (“SAVE”) program is overseen by the

United States Citizenship and Immigration Services (“USCIS”). Ex. A, PTO Stip. 9 104.
Controverted to the extent that it is “overseen by the United States Citizenship and
Immigration Services.” It is uncontroverted that ultimately the Department of
Homeland Security oversees the SAVE database and that USCIS is an agency
within the Department of Homeland Security. But, it is unclear who “oversees” the
database. https://www.uscis.gov/save. However, this fact is not material.

108. USCIS offers SAVE for the purpose of verifying citizenship status for voter
registration. Ex. A, PTO Stip. { 106.

Controverted. SAVE can be utilized to verify the citizenship status of individuals
who are registered to vote in the state provided that the requesting state has a
signed information sharing agreement with the Department of Homeland Security

and that each state be able to supply for each individual it seeks to verify (1) a
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specific type of unique identifier like an alien number or certificate number that
appears on immigration-related documentation, and (2) a copy of the immigration-
related documentation in question to complete the verification process.” PTO Stip.
1 106. Furthermore, Defendant has not stipulated that the purpose of SAVE is for
“verifying status for voter registration.” According to the SAVE website, it
appears that the “purpose” to SAVE is primarily to verify benefits eligibility of
noncitizens. https://www.uscis.gov/save.

109. Some states, including Florida, Virginia, and Colorado, and some counties in
Arizona use, or have attempted to use, SAVE for voter registration purposes. Ex. 11 to 06/15/2016
Caskey Dep., attached to Ho Decl. as Ex. M; Ex. 38 to 03/28/2017 Caskey Dep., attached to Ho
Decl. as Ex. N; Ex. J, 03/28/2017 Caskey Dep. Tr. 142:20-143:18; Ex. 39 to 03/28/2017 Caskey
Dep. at 6, attached to Ho Decl. as Ex. O.

Controverted. Defendant is not familiar with whether other states currently use or
have attempted to use SAVE for voter registration purposes. The documents cited
by Plaintiffs do not affirmatively state when and how each state cited uses/used the
SAVE database. It appears to be a printout from the DHS website. Such
information as to what extent or even whether other States are utilizing the SAVE
system in some manner is not in the record in this case. Moreover, Defendant has
already been informed the parameters under which SAVE would be permitted for
this Office, which requires both a physical document and a unique identifier. EX.
K.

110. The Florida Secretary of State issued a press release indicating that it would be
using SAVE to identify noncitizens on voter rolls. Von Spakovsky Dep. Tr. 135:13-136:1,

attached to Ho Decl. as Ex. P; Ex. 6 to von Spakovsky Dep. at 1, attached to Ho. Decl. as Ex. Q.
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Uncontroverted.

111.  Arizona instructs each county recorder to establish an account with USCIS to
utilize SAVE to verify if the “registrant is a citizen of the United States.” Elec. Proc. Manual,
State of Ariz. Dep’t of State Office of the Sec’y of State 19 (June 2014),
https://www.azsos.gov/sites/azsos.gov/files/election_procedure_manual_2014.pdf, attached to Ho
Decl. as Ex. R.

Uncontroverted that Arizona’s manual states that each county recorder to establish
an account with USCIS to utilize SAVE to verify if the “registrant is a citizen of
the United States.” Elec. Proc. Manual, State of Ariz. Dep’t of State Office of the
Sec’y of State 19 (June 2014). However, Plaintiffs have not introduced evidence
that this this process is being implemented or provided evidence as to how it is
being implemented within the state of Arizona, if at all. Indeed, in Paragraph 109
of Plaintiffs alleged uncontroverted facts identifies a search tool. Pls. Br. 15-16,
1109. While the search tool does not provide some of the broader statements being
made in { 109, the same search for “Arizona” only lists five counties in Arizona
that “voter registration” as the benefit category. Exhibit KK

112. A-numbers or Alien Verification Numbers (“AVN”) are required to run SAVE
searches. Ex. A, PTO Stip. 1 105.

Uncontroverted.

113. Colorado and Florida obtain A-numbers from driver’s license records in order to
run SAVE searches. Ex. J, 03/28/2017 Caskey Dep. Tr. 150:7:20; Ex. O, Ex. 39 to 03/28/2017
Caskey Dep. at Executive Summary and 7.

Controverted. Plaintiffs cite to the Wisconsin Final Report of the SAVE Fact-

Finding Team which was submitted as an exhibit during Bryan Caskey’s
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deposition. Mr. Caskey indicated during his deposition that he was not aware that
Colorado and Florida had obtained alien numbers from their state’s driver’s license
lists. Furthermore, Defendant does not know whether this publication cited is
accurate. See Caskey 3/28/17 Depo., Ex. No. 39. The report itself provides no
citation. Furthermore, this Report is inadmissible because the statement for which
Plaintiffs are utilizing it is hearsay, (2) no citation within the report is included to
allow the parties to determine its accuracy. Furthermore, this statement by Plaintiffs
is expressly contrary to the evidence in this case which is a letter from USCIS
Director Mayorkas informing Kansas Secretary of State that a SAVE verification
requires both an A number and a document, Ex. K, further contradicting this
claimed “fact” by Plaintiffs.

114.  Pursuant to KSOS procedures, KSOS obtains information from the DOV to
confirm whether a driver’s license applicant has provided DPOC. Ex. J, 03/28/2017 Caskey Dep.
Tr. 127:14-128:8.

Uncontroverted.

115. KSOS does not obtain A-number information or copies of noncitizen documents
from the DOV. Ex. J, 03/28/2017 Caskey Dep. Tr. 152:3-21; see Ex. K, Bryant Dep. Tr. 39:23—
40:1.

Uncontroverted.

116. KSOS has not sought to have a law enacted that would enable it to obtain A-
number information or copies of noncitizen documents from the DOV. Ex. J, 03/28/2017 Caskey
Dep. Tr. 151:16-152:1; 213:3-11.

Uncontroverted.
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117. KSOS has not investigated whether other agencies in Kansas have A-numbers. EX.

J, 03/28/2017
Controverted. Mr. Caskey stated he had not personally sought to determine whether
or not there are other agencies in Kansas that have A-numbers, but he did not know
if anyone else in the Secretary of State’s Office had looked into this question.
Caskey Dep. Tr. 155:19-156:4. Caskey Dep. Tr. 155:19-156:4.

118. Kansas Department for Children and Families (“KDCEF”) requests A-numbers from
noncitizens who apply for benefits like food stamps. Ex. J, 03/28/2017 Caskey Dep. Tr. 156:25—
157:23.

Uncontroverted.
119. KSOS has not sought to obtain A-number information from KDCF. Ex. J, 03/28/17
Caskey Dep. Tr. 157:24-158:13.
Controverted. Mr. Caskey stated he had not personally sought to obtain A-number
Information from KDCF, but he did not know if anyone else in the Secretary of
State’s Office had sought this information. Caskey Dep. Tr. 155:19-156:4. Caskey
Dep. Tr. 157:24-158:13.
E. Criminal Investigations and Prosecutions
120. Since July 1, 2015, KSOS has had the independent authority to prosecute any
person who has committed or attempted to commit any act that constitutes a Kansas elections
crime. Ex. A, PTO Stip. 1 107; Kan. Stat. Ann. § 24-2435.
Uncontroverted.

121. KSOS was involved in the drafting of, and advocacy in favor of, the bill that

granted KSOS the independent prosecutorial authority to prosecute noncitizens for registering to

vote and for voting. Ex. A, PTO Stip. 1 132.
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Uncontroverted.
122.  As of May 25, 2017, KSOS had filed zero criminal complaints against a noncitizen
for allegedly registering to vote. Ex. A, PTO Stip.  110.
Uncontroverted.
123.  Asof May 25, 2017, KSOS had obtained zero convictions against noncitizens for
registering to vote. Ex. A, PTO Stip. 1 112.
Uncontroverted.
124.  As of May 25, 2017, KSOS had had filed one criminal complaint against an
individual who voted while being a noncitizen. Ex. A, PTO Stip.  111.
Uncontroverted.
125. As of May 25, 2017, KSOS had obtained one conviction against an individual for
voting as a noncitizen. Ex. A, PTO Stip. 1 114.

Uncontroverted.

DEFENDANT’S STATEMENT OF UNCONTROVERTED FACTS

1. When a voter registration application is received by the relevant county election
officer, a record is created in the ELVIS database. If the applicant has not yet provided proof-of-
citizenship, the record is considered “incomplete” by Kansas regulation and is designated with a
reason code of “suspense” in the ELVIS database until proof of citizenship is received. Ex. FF,
PTO Stip. 1 56.

2. Proof of citizenship can be provided by bringing the document to the county
election officer to be inspected, by mailing a copy of the relevant document to the county election
officer or to the Secretary of State’s Office, by faxing a copy of the document, by emailing a copy

of the document, or (in some counties) by texting a copy of the document. Ex. A 54:2-54:19

25



Case 2:16-cv-02105-JAR-JPO Document 383 Filed 08/04/17 Page 30 of 90

3. In addition, the Secretary of State’s office checks approximately monthly with the
Kansas Department of Vital Statistics (“KDHE”) to see if individuals missing proof of citizenship
were born in the State of Kansas to complete their registration for them. Ex. A, 132:5-18.

4. The Secretary of State’s office also sends names of individuals to the Division of
Vehicles (KDOR) to confirm whether or not the KDOR has in its possession a proof-of-
citizenship record for the individual. The Secretary of State’s Office and the county election
offices also utilize a web portal which confirms whether the Division of Vehicles has a document
on file that satisfies the proof of citizenship requirement. In conducting verifications with KDHE
and KDOR, it is unknown where individuals were born and length for which they have resided in
Kansas. See Ex. A, 134:20-136:15; Ex. UU.

5. The Secretary of State has no knowledge where an individual is born when these
verifications are conducted. The Office of the Secretary of State sends lists of names and
identifying information contained in the ELVIS database to the relevant Kansas agency. The data
that is being sent is data which was provided by the voter applicant on the voter registration
application. The ELVIS database does not contain the place of birth or place of marriage for any
individual because those pieces of information are not required by law or requested on voter
registration applications. See Ex. UU.

6. The Secretary of State’s Office and the KDOR have established two interagency
practices for verifying whether voter registration applicants have citizenship documents on file
with KDOR. The first interagency practice is the access of a KDOR-maintained web portal. The
web portal allows employees of the Kansas Secretary of State’s Office and employees of the
county election offices to utilize voter registration data to verify whether individuals who have not
yet provided proof of citizenship have a document on file with KDOR. The website states

whether there is a proof of citizenship document on file, and the type of K.S.A. § 25-2309(1)
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compliant document that is on file with KDOR. Among other documents, this would include birth
certificates issued by other states and United States passports. If citizenship is confirmed, the
county election official will update a voter’s ELVIS file. See Ex. UU.

7. Additionally, KDOR and the Secretary of State’s Office has an interagency practice
whereby if the web portal does not return confirmation that a citizenship document is on file,
KDOR will manually run a secondary verification of its system for those names. Again, the
Secretary of State’s Office has no information where any individual being verified was born. It
merely provides lists of names and information to KDOR. If KDOR has a citizenship document
on file, KDOR sends verification of documentary proof of citizenship to the Secretary of State’s
Office which then uploads the lists of approved individuals so that the relevant county election
officer can update the ELVIS records. See Ex. UU.

8. During any verification made with KDOR or with KDHE, Defendant merely
provides names and registration data of individuals within ELVIS. Defendant does not exclude
individuals from verifications based on their place of birth, their place of marriage, or their length
of residency in Kansas. The Office of the Kansas Secretary of State treats all individuals the same
by including them on lists to be checked against other Kansas agencies. The Office is only trying
to verify whether the names have a corresponding K.S.A. 8 25-2309(l) compliant document on file
with a Kansas agency. See Ex. UU.

9. The overwhelming majority of those registration applicants who temporarily appear
on the State’s “suspense list” because they do not submit proof of citizenship with their
application eventually complete their voter registration application. Nearly half have their United
States citizenship confirmed by the State itself during monthly checks with the Kansas Department
of Vital Statistics to determine if the applicant was born in Kansas and the State already has a birth

certificate on file. Others are confirmed as citizens by the Division of Motor Vehicles. And most
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of the remainder provide their proof of citizenship within the 90-day period allowed under Kansas
Regulations at K.A.R. 8 7-23-15. See Ex. UU.

10.  The Office of the Kansas Secretary of State has in the past contacted DHS
regarding its verification of Kansas’s voter rolls. Ex. AA.

11. However, the Office of the Secretary of State was informed that to utilize the
SAVE system, it required “(1) a specific type of unique identifier like an alien number or
certificate number that appears on immigratinoO-related documentation, and (2) a copy of the
immigration-related documentation in question to complete the verification process.” Ex. K.

12.  When an individual obtains a new driver’s license, that individual must provide
evidence of lawful presence. Kan. Stat. Ann. § 8-240; Deposition of Julie Earnest, Ex. D, 11:4-7.

13. For a United States citizen, that generally constitutes a citizenship document

consistent with the SAFE Act. https://www.ksrevenue.org/dovproof.html.

14.  The DOV clerk scans that document into the system and, on a nightly batch, the
system alerts KSSOS that a citizenship document was provided. Deposition of Bryan Caskey,
dated April 6, 2016, Ex. A, 26:6-20.

15.  And, if for some reason a mistake occurs and a notice is not provided, KSOS staff
and county election staff, have a web portal through which they can verify whether a citizenship
document was actually on file. Deposition of Bryan Caskey, dated June 15, 2016, Ex. B, 49:15-4.

16. For renewals, the Division of Vehicles does not require individuals renewing their
regular driver’s licenses to provide evidence of lawful presence. Deposition of Julie Earnest, EX.
D, 21:17-22:1.

17.  This is true for both individuals who have provided proof of citizenship to the
Division of Vehicles, and for those individuals who never provided evidence of citizenship.

Deposition of Julie Earnest, Ex. D, 21:17-22:1.
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18. If an individual presents a lawful permanent resident document to obtain a Kansas
driver’s license, that individual is not required to show another lawful presence document at a later
date. Deposition of Julie Earnest, Ex. D, 21:17-22:1.

19. If an individual at an original transaction presented evidence that the individual was
a citizen or national of the United States or an alien with lawful permanent resident, the Division
of Vehicles does not require evidence of lawful present during a renewal. K.S.A. 8-240(b)(2)(A)-
(D), (3); Deposition of Julie Earnest, Ex. D, 28:4-29:10.

20. The Kansas Driver’s License statute also appears to exclude from that requirement
an alien with conditional permanent residence, an alien with an approved application for asylum,
or an alien who has entered into the United States in refugee status. K.S.A. 8 8-240(b)(2)(A), (3).

21. For those individuals who have previously provided proof of citizenship that was
scanned into the system, here again, the Secretary of State’s office and the county election officers
obtain that information via the web portal, meaning proof of citizenship is never required for those
individuals either. Deposition of Bryan Caskey, dated June 15, 2016, Ex. B, 49:15-50:4.

22.  Ifthe Secretary of State’s Office is told that a citizenship document was provided
to the Division of Vehicles, the Secretary of State’s office will confirm with the Division of
Vehicles that fact. Deposition of Bryan Caskey, dated April 6, 2016, Ex. A, 23:18-24:20.

23.  Itis only those individuals who obtained a Kansas driver’s license prior to the
DOV lawful presence requirement and those who have not yet informed the Secretary of State’s
office (or county election office) that they had provided a citizenship document which must
subsequently provide such document. Ex. E, Amended Notice of Interagency Policy Change.

24, For those individuals who may not have provided a citizenship document to the

Division of Vehicles but who have a birth certificate on file with the Kansas Department of Health
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and Education, the Kansas SOS also does not require those individuals to present a proof of
citizenship document to the SOS.

25.  The Secretary of State’s Office is able to confirm with the Kansas Department of
Health and Environment that some individuals have a birth certificate on file. Deposition of
Bryan Caskey, April 6, 2016, Ex. A, 55:20-56:21.

26. It is possible for individuals to provide a copy of a proof of citizenship document
electronically via text, e-mail, or fax. Deposition of Bryan Caskey, April 6, 2016, Ex. A, 54:2-19.
217. If the individual does not have a document establishing citizenship in their
possession, the Kansas law allows them to proceed through a hearing process, which can be done

by telephone. Deposition of Bryan Caskey, April 6, 2016, Ex. A, 103:16-104:12.

28.  According to the former Kansas Election Director, who had held that position from
1993 until 2015, “Up until the SAFE Act in Kansas, a person could become registered to vote by
simply signing the affidavit saying they were a U.S. citizen and they met the other constitutional
qualifications to be an elector. There was no way to verify that or check that information. It was
taken on faith that it was correct.” Bryant Depo, 15:5-15:10, 62:17-24, 89: 8-11.

29.  The SAFE Act was what finally provided a tool to prevent non-citizens from
registering to vote. Bryant Depo, 15:5-15:10, 62:17-24, 89: 8-11.

30.  Prior to the SAFE act, there was no systematic way to discover or track noncitizens
registering to vote, although noncitizen registration would come to the attention of the office.
Bryant Depo, 15:5-15:10, 62:17-24, 89: 8-11.

31.  Defendant is aware of no national database which has records for all United States
citizens.

32. No database exists that contains citizenship information for each United States

citizen. Deposition of Bryan Caskey, dated March 28, 2017, Ex. C, 18:4-109.
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33. For a first time applicant at the Division of Motor Vehicles, an individual must
provide evidence of lawful presence, which for a citizen, is typically a document that would
satisfy Kan. Stat. Ann. § 8-240. See PIs. EX. Y.

34. In 2011, the Division of Vehicles was able to scan documents into the system
throughout the state. See
http://c.ymcdn.com/sites/www.krha.org/resource/resmgr/news_updates/Real _ID_Customer_Broch
ure V..pdf For new driver’s licenses an individual presents a lawful presence document and that
document is then scanned into the system. Deposition of Julie Earnest, Ex. D, 31:1-14

35. The Division of Vehicles began using the SAVE system in 2011 “to determine the
status of Temporary Residents in the United States when such applicants apply for a Kansas
Driver’s License, Driver Instructional Permit or Non-Driving Identification credential.”

https://www.ksrevenue.org/pdf/SAVE.pdf

36. Birth Certificates issued by states and United States passports are not documents
listed as documents used for SAVE verification by the Division of Vehicles. Id.

37.  The DOV employee at that time can see the document and know whether the
individual is a noncitizen. Although formerly, an individual was nevertheless offered an
opportunity to register to vote, that policy has been changed to not offer voter registration.
Deposition of Bryan Caskey, dated April 6, 2016, Ex. A, 23:11-24:18.

38.  The Division of Vehicles scans the document and notifies the Secretary of State’s
Office that a citizenship document was presented. Deposition of Bryan Caskey, dated April 6,
2016, Ex. A, 26:6-20; 31:20-32:11.

39. DOV policy does not require proof of lawful presence as part of a renewal for a

regular driver’s license. Deposition of Bryan Caskey, dated April 6, 2016, Ex. A, 26:6-26:20.
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40. “When a person applies to renew a license, it may be unclear to the DOV worker
whether or not that person is a citizen or not.” Pls. Br. at 32, n.10. The clerk will not have a
document in front of the individual to verify whether the person is or is not a United States citizen.
Id.

41.  When the individual is then offered the opportunity to register to vote, which
federal law requires, 52 U.S.C.A. 8 20504, and the individual affirms a desire to register to vote,
that person will become registered to vote by affirming citizenship. 1d.

42. Until recently, many noncitizens ended up on Kansas voter registration rolls
precisely because of the NVRA and it was unclear whether the Division of Vehicles could refuse
to offer a voter registration application to a noncitizen. Deposition of Brad Bryant, Ex. F, 83:8-
83:25; 85:21-86:3.

43.  Plaintiffs omit that their own expert admitted that human error cannot be prevented,
although it is an aspirational goal that it’s very difficult to completely eliminate and prevent
human error, but it’s a goal to try to do that. Deposition of Lorraine Minnite, Ex. G, 190:11-
192:16.

44, The Secretary of State’s Office has been active in ensuring the Division of Vehicles
training is adequate, including providing guides and posters to using their training. Bryant Tr.
78:11-20.

45. The Secretary of State’s Office has observed Division of Vehicle’s training as well.
Id. at 78:21-79:21.

46. DOV employees are trained on how to handle documentation, to identify what the
documents are and whether they are fraudulent, how to scan the every document that is presented
whether as part of an original application or a renewal (which is how the Secretary of State would

get citizenship notifications), and to present a voter registration receipt card during every voter
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registration transaction. Ex. HH, Butterworth Tr. 15:4-33:11. Furthermore, the Division of
Vehicles has a policy of not offering voter registration to individuals that present non-citizenship
documents. Ex. FF, Amended PTO at 122.

47.  The Office provided guides laying out registration duties for the Division of
Vehicle’s. Id. at 79:22-82:15; see also 84:1-12.

48.  The Kansas Secretary of State’s Office has previously provided hundreds of posters
for display at the Division of Vehicles Offices in Kansas, alerting individuals that if they were
noncitizens, they were not permitted to register to vote. Deposition of Brad Bryant, Ex. F at
94:15-95:12.

49.  The Secretary of State’s Office has previously provided written materials to the
Division of Vehicles every two to three years, reemphasizing that noncitizens should not be
permitted to register to vote. Deposition of Brad Bryant, Ex. F at 95:13-95:16.

50.  The Secretary of State’s office was involved in training sessions with the Division
of Vehicles which instructed clerks that noncitizens should not be permitted to register to vote.
Deposition of Brad Bryant, Ex. F at 96:17-97:4.

51. The Secretary of State’s office “often” had phone calls or emails with Division of
Vehicles officials to ensure that the Division of VVehicles were conducting their voter registration
processes correctly, and even emphasized places where the office believed retraining may be
appropriate. Deposition of Brad Bryant, Ex. F at 97:5-97:25.

52. And, the Secretary of State’s Office had a meeting attempting to ensure that the
Division of Vehicles, as well as other agencies, were doing what they could to prevent noncitizens
from registering to vote. Deposition of Brad Bryant, Ex. F at 87:8-88:7.

53. The Secretary of State’s Office has continued to work closely with the Division of

Vehicles. Deposition of Bryan Caskey, dated June 15, 2016, Ex. B, 32:16-44:17.
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54. Professor Minnite claims that she has experience in election administration.
Deposition of Minnite, Ex. G, 60:12-21.

55. During Professor Minnite’s March 31, 2017 deposition, she was asked about a
situation where an individual presents a green card but nevertheless attests to being a citizen.
Deposition of Minnite, Ex. G at 170:6-9. It was Professor Minnite’s position that if an individual
presents a green card but nevertheless states that he or she wants to register to vote, Kansas must
allow that. Id, 185:1-187:16.

56. In her expert report Professor Minnite explains that human error is part of the
spectrum of human behavior and mistakes happen. Deposition of Minnite, Ex. G, 190:11-15.

57.  When asked whether human error can be prevented, she stated it was an
aspirational goal. Deposition of Minnite, Ex. G, 191:11-192:16.

58.  The Division of Vehicles is a separate Kansas agency which is under the
jurisdiction of another State Constitutional Office—the Office of the Governor. Kan. Stat. Ann. 8
75-5101.

59. The Secretary of State’s Office has determined that clerks are being instructed not
to offer voter registration to noncitizens. Deposition of Bryan Caskey, dated June 15, 2016, EXx. B,
32:16-33:4; 34:5-35:22; 43:3-20.

60.  The fact that an individual has a TDL and that the Secretary must then check the
list of registered voters against that TDL list means that the individual is already registered to vote
in Kansas.

61.  Just because someone provides an LPR card does not mean they are not a citizen.
Deposition of Lorraine Minnite, Ex. G, 170:6-9

62.  The method of using jury questionnaires to identify noncitizens that are registered

to vote only identifies noncitizens who have been called for jury duty and subsequently admit to
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being noncitizens. Deposition of Bryan Caskey, dated March 28, 2017, Ex. C, 17:4-9; 109:10-23;
196:2-24.

63.  SAVE itself is an alien benefits eligibility database. SAVE does not confirm
citizenship status. See https://www.uscis.gov/save/about-save.

64.  Many of the prosecutable cases of noncitizens that had registered to vote had
already exceeded the statute of limitations before Defendant had that authority to prosecute such
cases. Deposition of Bryan Caskey, dated April 6, 2016, Ex. A, 144:17-145:16.

65. Illegal registration has been a crime in the state of Kansas for decades, yet
noncitizens continued to register to vote. See K.S.A. 25-2416 (1974).

66. In May of 2012, the Kansas Secretary of State requested access to participate in the
SAVE system. Ex. AA, Letter from Secretary Kobach to DHS.

67.  On August 20, 2012, USCIS Director Alexander Mayorkas informed the Kansas
Secretary of State’s Office that each state needed to be able to supply (1) a specific type of unique
identifier like an alien number or certificate number that appears on immigration-related
documentation, and (2) a copy of the immigration-related documentation in question to complete
the verification process. See Ex. K. Thus, according to USCIS, the Kansas Secretary of State’s
Office cannot utilize the SAVE system without a unique identifier and a copy of the noncitizen
document. Id.

68.  The Kansas Secretary of State’s Office does not have alien identification numbers
and is not provided noncitizen documents. Deposition of Bryan Caskey, dated March 28, 2017,
Ex. C, 152:3-21; Deposition of Brad Bryant, Ex. F, 39:23-40:1.

69.  Only noncitizens should have such documents, so requiring such documents
seeking to register to vote (who are claiming to be citizens) is nonsensical. Deposition of Bryan

Caskey, Ex. C, 189:19-190:11.
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70. When a person applies to register to vote at the Division of Vehicles, the individual
IS given a registration receipt. Deposition of Julie Earnest, Ex. D, 21:8-16.

71. A person who is a lawful permanent resident is not a citizen of the United States
until the person naturalizes. 8 U.S.C. 1427(a).

72.  One of Plaintiffs’ purported experts found 82 matches between the voter
registration file and the TDL file, which were more matches than Mr. Caskey. Ex. SS, p. 2

73.  Close elections can be decided by a few votes. Deposition of Minnite, Ex. G,
141:9-11.

74. In elections over the past 17 years, there have been 33 elections decided by fewer
than 100 votes. Richman Expert Report, Ex. M, p. 12; Richman Election Analysis, Ex. Z.

75.  Of particular note were two general election races for the Kansas House of
Representatives (2000 in district 8 and 2006 in district 16). Richman Expert Report, Ex. M, p. 12;
Richman Election Analysis, Ex. Z. They were decided by 0.04% and 0.036% of the two party
vote respectively, and both were won by Democratic candidates who held a three vote advantage.
Richman Expert Report, Ex. M, p. 12; Richman Election Analysis, Ex. Z.

76. Kansas conducted a survey to determine the extent to which there was a burden on
Kansas citizens to providing evidence of citizenship when registering to vote. Survey of 500
Kansans, Attachment to Hans von Spakovsky Expert Report, Ex. EE, p. 32.

77.  The survey found that the requirement itself was not a burden. Id.

78. Eighty-three percent of respondents to this survey were already registered to vote.

79.  Notasingle respondent indicated that lack of documentation was a reason for not

being registered. Id.
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80.  The survey indicated that access to birth certificates were nearly universal
according to the survey results for all age and income groups, exceeding 95 percent. Id.

81. Income also made no difference — 97% of those with incomes over $50,000 and
95% of those with incomes under $50,000 had access to their birth certificate. 1d.

82.  Professor von Spakovsky also concluded that the KSOS has no access to any
information who is in the United States legally or otherwise, and therefore, most discoveries of
noncitizens on the registration rolls are accidental. Expert Report of Hans von Spakovsky, Ex. EE,
p. 12.

83. It is known that noncitizens are registered to vote in other states besides Kansas.
Hans A. von Spakovsky Expert Report, Ex. EE; Public Interest Legal Foundation Amicus Brief,
Ex. CC.

84.  Defendant’s expert, Professor Jesse Richman utilized multiple sampling methods in
order to determine the number of noncitizens that had registered or attempted to register to vote in
Kansas. See generally Ex. L, Ex. M, Ex. N.

85. He looked at Sedgwick County data that provided him with concrete evidence of
lawful permanent resident aliens registering to vote. Ex. M, p. 5.

86.  These were situations where individuals had applied to register to vote and then re-
registered to vote at the time they naturalized and becoming United States citizens. Ex. M, p. 5.

87.  The Sedgwick County Election Office discovered these individuals when entering
their registration information into the ELVIS database. EXx. V.

88. Extrapolating from the fact that over a one-year period, 8 out of 791 newly-
naturalized citizens in Sedgwick County had been registered as aliens, Professor Richman
estimated that approximately 1,153 noncitizens would be registered to vote in the entire State of

Kansas. Ex. M, p. 5.
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89.  In his rebuttal report, Professor Richman responded to criticism by Plaintiffs’
expert (Minnite) and used updated American Community Survey numbers indicating the
noncitizen population in Kansas.

90.  With those updated numbers, the estimate went up, to 1,169. Ex. N at 28.

91. Using another method, Professor Richman analyzed results of a telephonic survey
to attempt to identify noncitizens on the TDL List. Ex. M, p. 7.

92.  From asample of 104 TDL individuals, 38 individuals were reached that matched
the name and age of an individual on the file. Id. at 10.

93. Individuals were then matched by the DHS to determine whether they were, in fact,
noncitizens. 1d.

94, In total, 37 were confirmed non-citizens and one was identified as a possible
citizen. Id.

95.  Among the 37 on the TDL list, 6 indicated that they had either registered to vote or
attempted to register to vote in the state of Kansas. Id.

96. From this sample, Professor Richman concluded “if the small sample analyzed can
be generalized to the broader TDL list . . . then it suggests that [approximately 3,480 individuals
on” the TDL list have registered or attempted to register to vote. Id. Although he admits that
generalizations beyond the TDL list to other groups of non-citizens have “limitations,” Professor
Richman stated that if one assumes this list is representative of the broader non-citizen Kansas
population, it would imply that more than 18,000 noncitizens could have registered or attempted
to register to vote. Id.

97. Using a third method, 165 “incidentally-contacted” individuals from three different
lists in telephonic surveys were asked their citizenship status and whether or not they were

registered to vote. Id. at 11.
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98. Nineteen of these individuals indicated that they were noncitizens and one of those
nineteen indicated that they had registered or attempted to register to vote. Id. at 12.

99.  This methodology indicates that “about 6,000 noncitizens may have registered to
vote or attempted to register to vote in Kansas.” Id.

100.  Another method that Professor Richman used (in his Rebuttal Report) to calculate
the number of noncitizens registered in Kansas was to combine the four samples of non-citizen
groups used in his original report to conduct a “meta-analysis” and calculate the percentage of
noncitizens in Kansas registered to vote. Ex. N. at 12; Ex. L, 145:13-23. Id.

101. From this data, Professor Richman estimated the voter registration percentage for
noncitizens in Kansas to be 1.1%. Ex. N. at 12; Ex. L, 145:13-23. 1d.

102. This would equate to approximately 1,265 noncitizens registered to vote in Kansas

on the low end. Ex. L, 145:19-146:21.
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ARGUMENT
l. Plaintiff’s Interpretation of the NVRA is Unsustainable

Plaintiffs’ claims are based on a novel reading of the NVRA that is at odds with the plain
meaning of the NVRA’s text.? Plaintiffs’ reading places the NVRA in direct conflict with Article
I, Section 2, and the Seventeenth Amendment, something the Supreme Court cautioned against in
Arizona v. Intertribal Council of Arizona (ITCA), 133 S. Ct. 2247, 2258-59 (2013).

Plaintiffs’ NVRA claim is based on the following NVRA subsection, which simply
describes what information persons using DMV voter registration applications can be required to
write on the application form itself:

The voter registration application portion... may not require any

information that duplicates information required in the driver’s license portion

(other than a second signature or other information necessary under subparagraph I)

[and] may require only the minimum amount of information necessary to...

(C)  prevent duplicate voter registrations; and

(i) enable State election officials to assess the eligibility of the applicant and to

administer voter registration and other parts of the election process.
52 U.S.C. 8 205041(2)(B). Proof of citizenship is not mentioned and thus a State prevented from
requiring proof of citizenship in addition to the information provided on the form. Indeed, even
though the Tenth Circuit sustained this Court’s preliminary injunction in this matter, the Tenth

Circuit recognized that the NVRA does not flatly prohibit a state from requiring proof of

citizenship at the time of voter registration. Fish v. Kobach, 840 F.3d 710, 738 (10th Cir. 2016)

2 Defendant recognizes that some of these arguments were indirectly rejected by the Court in its
ruling on the Motion for Preliminary Injunction or by the Tenth Circuit it its review of that ruling.
However, the assessment of whether a plaintiff is likely to prevail on the merits at the preliminary
injunction stage is distinct from an actual judgment on the merits. Brunson v. Provident Funding
Assocs., 608 F. App'x 602, 607 n.17 (10th Cir. 2015), citing Commc'ns Maint., Inc. v. Motorola,
Inc., 761 F.2d 1202, 1205 (7th Cir. 1985) (one of the concerns of adopting findings and
conclusions of law from the preliminary injunction stage in ruling on a summary judgment motion
is the different legal standards applicable to each); AM Gen. Corp. v. DaimlerChrysler Corp., 246
F. Supp. 2d 1030, 1033 (N.D. Ind. 2003) (“[T]he conclusion from the preliminary

injunction answers a different question than that asked at summary judgment.”). Defendant seeks
to ensure that all of these arguments are preserved for appeal.
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(“[W]e do not conclude here that section 5 prohibits states from requiring DPOC in all
circumstances and without exception.”).

A “Minimum Amount of Information Necessary” Refers Only to Information
Written by the Applicant on the Form Itself

The NVRA text quoted above places limits on the information that is physically written on
the form. The plain meaning of the text is easily discernible. The phrase “may require only the
minimum amount of information necessary” comes in the section describing “[t]he voter
registration application portion of an application for a State motor vehicle driver’s license.” 52
U.S.C. § 20504(c)(2) (emphasis added). That section describes what must be written by the
applicant on the face of the form. This is evident in the next clause, which discusses “information
required in the driver’s license portion of the form.” Id. at (c)(2)(A) (emphasis added). The intent
of the NVRA was to avoid compelling the applicant to complete an excessively long or
“duplicat[ive]” form. 1d.® It says nothing about whether documentary proof of citizenship, or
other documentation, can be required separate from the form.

Further underscoring this point is the parenthetical at the end of the same sentence: “(other
than a second signature or other information necessary under subparagraph 1).” 1d. A signature is
written “in” the form. Id. at (¢)(2)(A). The other information described in subparagraph (c) is
information “in” the form, specifically a statement of eligibility requirements and an attestation
(with signature) that the applicant meets those requirements. See id. at (c)(2)(C). One cannot
place one’s birth certificate or passport “in” the form. The NVRA simply makes it possible to fill

out a voter registration application form while completing a driver’s license application. See 52
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U.S.C. 8 20504(c). This NVRA text does not speak to the question of providing a document that is
outside of the information written in the spaces on the form.

The NVRA describes an “application form” that must be provided by the DMV and the
relevant subsection uses the term “application” repeatedly. 52 U.S.C. § 20504(c). The phrasing of
the NVRA makes clear that the application form filled out at the DMV only begins the process; it
does not complete the process: “Each State shall include a voter registration application form for
elections for Federal office as part of an application for a State motor vehicle driver’s license.” Id.
at (c)(1) (emphasis added). Indeed, the NVRA recognizes that the next step is transmittal of the
application form to a state election official, not automatic registration. 1d. at (c)(1). Finally, the
NVRA'’s legislative history confirms that Section 20504 was referring to a form, not referring to
information outside of the form. S. Rep. No. 103-6, at 14 (1993)(referring to “integration of the
voter registration application form” with the driver’s license application).

B. Plaintiffs Ignore the Holding of Young v. Fordice

Of decisive importance in interpreting this statutory language is the Supreme Court’s
holding in Young v. Fordice, 520 U.S. 273 (1997). Referring to the same DMV section of the
NVRA, the Supreme Court held:

[The NVRA] says that States cannot force drivers’ license applications to submit

the same information twice (on license applications and again on registration

forms). ... Nonetheless, implementation of the NVRA is not purely ministerial. The

NVRA still leaves room for policy choice. The NVRA does not list, for example, all

the other information the State may—or may not—provide or request.

520 U.S. at 286 (emphasis added). The Young holding could not be clearer: States are permitted
to request other documents or information, in addition to the “minimum ... necessary” information
that the applicant writes on the form itself. Id.

According to Young, the NVRA is silent on what other information can be requested

outside the form. While the Tenth Circuit in preliminary injunction in this case took the view that
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“Young says nothing about the minimum-information principle at issue here,” Fish, 840 F.3d at
745, that reading is clearly erroneous.* The Supreme Court’s point was that where the NVRA did
not mandate changes, the State would still have to proceed under the VRA. Young, 520 U.S. at
286. But, the Supreme Court was thus recognizing that the NVRA itself did not place a limitation
on “all the other information” a State may request beyond the form itself. Id.

C. Plaintiffs Attempt to Find Preemption in Congressional Silence

It is a fundamental principle of preemption that the sovereign authority of a State must
never be deemed preempted unless Congress clearly and unmistakably indicated its intent to
preempt the state laws at issue. The Supreme Court has repeatedly recognized this principle. “[I]f
Congress intends to alter the “usual constitutional balance between the States and the Federal
Government,’ it must make its intention to do so “‘unmistakably clear in the language of the
statute.”” Will v. Mich. Dept. of State Police, 491 U.S. 58, 65 (1989) (internal citation omitted).
“This plain statement rule is nothing more than an acknowledgement that the States retain
substantial sovereign powers under our constitutional scheme, powers with which Congress does
not readily interfere.” Gregory v. Ashcroft, 501 U.S. 452, 461 (1991). The plain statement rule is
especially important where the federal statute at issue deals with voter qualifications. “Such
power inheres in the State by virtue of its obligation... ‘to preserve the basic conception of a
political community.’ ...And this power and responsibility of the State applies ...to the
qualifications of voters....” Sugarman v. Dougall, 413 U.S. 634, 647 (1973) (citation omitted)
(emphasis added). In short, if a federal statute does not unmistakably declare that a specific type

of State law is preempted, then a court must interpret the statute so as not to displace the State law.

4 Again, if this Court feels bound by the Tenth Circuit’s preliminary injunction ruling, this
argument is being preserved for appeal.
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The Supreme Court in ITCA applied this rule in holding that the NVRA’s plain statement
that States must “accept and use” the Federal Form preempted Arizona’s law that required state
officials to “reject” Federal Forms unaccompanied by proof of citizenship. 133 S. Ct. at 2254.
Although the presumption against preemption does not apply in Elections Clause cases, id. at
2256, the requirement that Congress must plainly state its preemptive intent in the text of the
statute does. Id. at 2257. “[T]he reasonable assumption is that the statutory text accurately
communicates the scope of Congress’s pre-emptive intent.” ld. Elections Clause legislation
cannot be read to have hidden, implicit intentions; a court must “read Elections Clause legislation
simply to mean what it says.” Id. Thus, the preemptive “scope” of a statute enacted pursuant to
Congress’s Elections Clause power is limited to its “statutory text.” ld. The Tenth Circuit stated
both that this argument was not presented to the district court and, if it was, Defendant was
incorrect on his preemption argument, claiming that no Election Clause case was cited that applied
the plain statement rule. Fish, 840 F.3d at 729-733. But ITCA is an Elections Clause case, and the
Supreme Court was searching explicit text of the NVRA to determine the “scope” of Congress’s
pre-emptive intent.

Another canon is that congressional silence cannot be read to create a statutory command.
“We do not lightly assume that Congress has omitted from its adopted text requirements that it
nonetheless intends to apply, and our reluctance is even greater when Congress has shown
elsewhere in the same statute that it knows how to make such a requirement manifest.” Jama v.

Immigration & Customs Enforcement, 543 U.S. 335, 341-342 (2005); see also United States v.

® Indeed, the case relied upon by the Tenth Circuit in making this finding that the plain-statement
rule does not apply to Elections Clause cases was "a commerce clause case not involving pre-
emption or constitutional avoidance...” Gonzales v. Oregon, 546 U.S. 243, 292 (2006) (Scalia, J.
dissenting) (emphasis in original).
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Wells, 519 U.S. 482, 496 (1997)(“It is at best treacherous to find in congressional silence alone the
adoption of a controlling rule of law.”) (citation omitted).

The NVRA does not expressly declare that a State may not require proof of citizenship, or
be preempted from requiring it after failing to make some showing, when a voter applies to
register at a DMV. Indeed, proof of citizenship is not mentioned in the NVRA. Such
congressional silence cannot be read to express preemptive intent. In a case similar to this one, the
Sixth Circuit looked at the same section of the NVRA to determine if the NVRA prohibited
Tennessee from demanding social security numbers from voter registration applicants at the
DMV. McKay v. Thompson, 226 F.3d 752, 755-756 (6 Cir. 2000). The Sixth Circuit concluded
that because the NVRA did not expressly prohibit social security numbers, the State law was not
preempted:

According to McKay, [52 U.S.C. § 205041(2)(B)] permits the state to only “require

the minimum amount of information necessary” to prevent duplicate voter

registration and determine whether he is eligible to vote. The district court

properly rejected McKay’s argument. The NVRA does not specifically forbid use

of social security numbers.

Id. at 755. Similarly, because the NVRA’s text does not specifically forbid documentary proof of
citizenship, no such prohibition exists.

Rather than rely on the plain statements in the text, Plaintiffs attempt to read an unstated
congressional intent regarding a state’s ability to require proof of citizenship into the phrase

“minimum ... necessary.” Doing so violates the plain statement rule and the rule against deriving

meaning from congressional silence. Preemption requires the binary application of prohibitions

® And when a statute has multiple purposes as the NVRA does, 52 U.S.C. § 20501(b), a court must
be even more hesitant in inferring anything from congressional silence. Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 64 (1978)(“Where Congress seeks to promote dual objectives in a single
statute, courts must be more than usually hesitant to infer from its silence a cause of action that,
while serving one legislative purpose, will disserve the other.”).
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unambiguously described by Congress. It must be clear what is, and what is not, preempted.
ITCA, 133 S. Ct. 2257.

D. Plaintiffs Ask this Court to Define “Necessary” Subjectively

Even if one accepts Plaintiffs’ theory that the term “necessary” applies to documents
outside of the application form, their definition of the word is still flawed. Within the context of
the NVRA, it is possible to define this word either subjectively or objectively:

e The subjective definition: “Better than all other policy options, and without an adequate
substitute policy.”

e The objective definition: “Required by state law.”

These definitions are quite different. The former is a subjective judgment about good and
bad policy choices when attempting to limit registration to citizens, whereas the latter is an
objective statement of what state law requires. The objective definition of “necessary” is correct
for two reasons. It is a more natural reading of 52 U.S.C. § 20504, and it is more appropriately
administered by an Acrticle 111 court.

First, consider the wording of the statute. The NVRA states that the DMV form “may
require only the minimum amount of information necessary to... enable State election officials to
assess the eligibility of the applicant and to administer voter registration and other parts of the
election process[.]” 52 U.S.C. § 205041(2)(B)(ii) (emphasis added). The context of the sentence
makes clear that whether something is necessary is defined by what the State election official is
required to obtain in order to comply with state law. That is the natural reading of “administering
voter registration and other parts of the election process.” Administering a process entails
complying with relevant laws. This reading is consistent with the ordinary meaning of

“necessary”: “needed for some purpose or reason[.]” Black’s Law Dictionary (10" ed. 2014),

necessary. The purpose is to administer the voter registration laws of the State.
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The NVRA expressly requires the States to design their own DMV forms, 52 U.S.C. §
205041(1)-(2), to accomplish the purposes of state voter registration laws. 52 U.S.C. §
205041(2)(B)(ii). What is “necessary” is defined by the State and identified in State law. It isa
State “voter registration” process that is “administer[ed]” by “State election officials.” Id. If State
law requires an applicant to provide documentary proof of citizenship, then it is “necessary” for
the State to obtain that documentation and to inform DMV applicants that such documentation is
required in addition to the information on the form.

Second, the objective definition of “necessary” is more consistent with the proper role of
an Article 111 court. If the subjective definition is used, then a court must wade into the policy
realm and attempt to determine whether the benefit of requiring proof of citizenship outweighs the
costs of doing so. These are policy questions on which reasonable people may disagree.
Consequently they are legislative (not legal) in nature and not appropriate for judicial
determination. See Swallow v. United States, 325 F. 2d 97, 98 (10" Cir. 1963).

Indeed, even if one adopts the subjective standard and takes the position that the term
“minimum” applies to information outside of the form, the Tenth Circuit’s explanation of
M’Cullough v. Maryland, 17 U.S. (4 Wheat) 316, 414-15 (1819) forecloses Plaintiffs’ reading. In
interpreting M Culloch, the Tenth Circuit stated that “courts also have frequently interpreted
‘necessary’ to mean something less than absolute necessity.” Fish, 840 F.3d at 734. M Cullough
stated that the term “frequently imports no more than that one thing is convenient, or useful, or
essential to another” and that other words “increase or diminish the impression the mind receives
of the urgency.” M’Culloch, 17 U.S. (4 Wheat) at 414-15. In “reject[ing]” an argument that the
standard of “necessary” between Section 5 and 9 of the NVRA are the same (or essentially the
same), the Court decided that ““minimum’ contemplates the least possible amount of

information.” Fish, 840 F.3d at 736. The question remains, “least possible amount of
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information” to do what? It should be to “enable State election officials to assess the eligibility of
the applicant and to administer voter registration and other parts of the election process[.]” 52
U.S.C. § 20504(c)(2)(B)(ii).

However, the Tenth Circuit failed to adhere to the NVRA language at that point. The
Tenth Circuit recognized that noncitizens had indeed registered to vote despite an attestation
requirement. Nevertheless, the Tenth Circuit then created a standard which required Defendant to
show not that some noncitizens were registering to vote, but that a “substantial number” were
doing so. Additionally, the Tenth Circuit added a requirement that the state must show other
means would not suffice to prevent noncitizens from registering. Essentially, the Tenth Circuit
rejected its own interpretation of the term “minimum,” because it is clear that absent documentary
evidence of citizenship, Defendant lacks the information necessary to perform his duties. Indeed,
the State statute itself identifies what the least possible amount of information is—an election
officer is prohibited from registering someone until proof of citizenship is provided. K.S.A. 25-
2309(1). Thus, requiring proof of citizenship is required to meet both reasons that such evidence
could be required: (1) election officers have not been able to “assess” the individual’s citizenship
without documents, and (2) election officers cannot “administer” the registration law in Kansas
without it since individuals cannot be registered absent evidence of citizenship.

E. Plaintiffs Offer an Incorrect Reading of the Word “Minimum”

Plaintiffs rely, in part, on the fact that the words “minimum ... necessary” appear in the
DMV section of the NVRA, whereas only the word “necessary” appears in the Federal Form
section. Compare 52 U.S.C. § 20504(c)(2)(B) with 52 U.S.C. § 20508(b)(1). Therefore,
according to Plaintiffs, Congress must have intended for a stricter standard to apply in the DMV

context. See Pls. Br. at 25, n.6. However, this interpretation is incorrect for two reasons.
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First, it ignores the words preceding “necessary” in the Federal Form section of the
NVRA. The Federal Form “may require only such identifying information... as is necessary[.]”
52 U.S.C. § 20508(b)(1) (emphasis added). In contrast, the motor voter provision form “may
require only the minimum amount of information necessary[.]” 52 U.S.C. § 20504(c)(2)(B). The
phrases “only such” and “only the minimum amount” mean substantially the same thing. And the
Supreme Court has already held that documentary proof of citizenship can be required in the state-
specific instructions of the Federal Form if the EAC chooses to modify those instructions in
response to a State’s request. ITCA, 133 S. Ct. at 2259.

Second, this interpretation fails to address an important difference in the words following
“necessary” in the two sections. In the Federal Form section, the NVRA describes what the EAC
should include in the state-specific instructions of the Federal Form. The word “necessary” is
followed by one reason something might be necessary: “to enable the appropriate State election
official to assess the eligibility of the applicant and to administer voter registration and other parts
of the election process.” 52 U.S.C. § 20508(b)(1). It is a direction to a federal agency (the EAC)
to determine what is required “to administer voter registration” in that State. Id.

In contrast, the phrase “minimum ... necessary” in the DMV section of the NVRA is
followed by not one, but two reasons. The second reason is the same, verbatim, as what is stated
in the Federal Form section. But the first reason is different. The State is instructed to request on
the DMV form the “minimum amount of information necessary” to “prevent duplicate voter
registrations.” 52 U.S.C. § 205041(2)(B). This explains the use of the word “minimum.” What is
required to prevent duplicate registrations can vary, depending on how many duplicates a State
wishes to eliminate. For example, if the DMV applicant is only required to write on the form the
identifiers of name and date of birth, there will be more duplicates than if the applicant’s sex is

also required. The number of duplicates will drop further if the applicant’s State of birth is
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required to be written on the form. So too if race is required or if mother’s maiden name is
required. But adding these information lines on the DMV form would make it longer and more
tedious, perhaps discouraging some from completing it. What information is “necessary” depends
on what percentage of duplicates a State seeks to eliminate. That is why Congress included the
word “minimum.” And that is why Kansas (like most States) requests only the name and date of
birth, rather requesting such other information. This duplicate-reduction reason, which appears in
the DMV section but not the Federal Form section, explains the inclusion of the word “minimum.”

F. Interpreting the NVRA to Give Congress the Authority of Setting Elector
Quialifications Violates the Elections Clause

An Act of Congress must not be construed in a manner that raises doubts as to its
constitutionality. Clark v. Martinez, 543 U.S. 381 (2005); F.C.C. v. Fox Television Stations, Inc.,
556 U.S. 502, 516 (2009). Construing the NVRA to allow Congress to set elector qualifications—
as Plaintiffs do—raises constitutional doubt and obliterates the plain meaning of the Qualifications
Clause and the Seventeenth Amendment.

1. The NVRA Would Override the States’ Authority to Enforce Qualifications

Article I, Section 4, clause 1, of the U.S. Constitution (the “Elections Clause™) gives the
States the initial authority to determine the time, places and manner of holding federal elections,
but gives Congress the power to alter those regulations. ITCA, 133 S. Ct. at 2253. The Supreme
Court recognized that “[t]he Election Clause’s substantive scope is broad” enough to authorize
regulations “relating to” registration. Id. at 2253. But the Supreme Court has emphatically
limited what Congress can do: “the Elections Clause empowers Congress to regulate how federal
elections are held, but not who may vote in them.” Id. at 2257 (emphasis in original).

Instead, the Constitution is “straightforward” and gives the States the exclusive power to

determine who may vote in federal elections. ITCA, 133 S. Ct. at 2251. Avrticle I, Section 2 (the
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“Qualifications Clause”) provides that the electors in each State of members of the House of
Representatives “shall have the Qualifications requisite for Electors of the most numerous Branch
of the State Legislature.” Likewise, the Seventeenth Amendment provides that the electors in each
State for members of the Senate “shall have the qualifications requisite for electors of the most
numerous branch of the State legislatures.”

Thus, ITCA concluded, “Surely nothing in these provisions lends itself to the view that
voting qualifications in federal elections are to be set by Congress.” ITCA, 133 S. Ct. at 2258
(internal quotes omitted). The Court determined that “[p]rescribing voting qualifications ... ‘forms
no part of the power to be conferred upon the national government’ by the Elections Clause.” 1d.
(quoting The Federalist No. 60, at 371 (A. Hamilton)). Rather, these constitutional provisions
assign the power of establishing voter qualifications to the States. ITCA, 133 S. Ct. at 2258-59.

Importantly, “[s]ince the power to establish voting requirements is of little value without
the power to enforce those requirements,” the Court held that the States also possess the power to
enforce those voter qualifications. Id. at 2258-59. Indeed, all nine justices in ITCA agreed that
the States have the exclusive power to both establish and enforce voter qualifications for federal
elections. ITCA, 133 S. Ct. at 2258-59 (majority opinion); id. at 2261 (Kennedy, J., concurring);
id. at 2262-64 (Thomas, J., dissenting); id. at 2270-73 (Alito, J., dissenting).

In Kansas, registration is itself a qualification. That is, one must complete the registration
process before one possesses the right to vote. “It is well settled in this state that the legislature
may require registration as a prerequisite to the right to vote.” Dunn v. Bd. Of Com 'rs of Morton
Cty., 165 Kan. 314, 327-28 (1948)(citing State v. Butts, 31 Kan. 537 (1884)). Qualified electors
means “persons who have the constitutional (Const., art. 5, §§ 1, 4) qualifications of an elector and
who are duly and properly registered.” 1d. at 328 (emphasis added). Thus, under Kansas law, a

person is not a qualified elector simply because one has the personal attributes of a qualified
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elector (i.e., age, citizenship, residency, etc.). A person must also complete the registration
process before one is considered a qualified elector.

In addition to registration being a qualification, the Legislature has determined that
providing certain evidence of citizenship is the appropriate way to enforce the citizenship
qualification. TICA, 133 S. Ct. at 2258-59. After the State has established its qualifications for
being an elector, the federal government must accept those qualifications as the same
qualifications for congressional elections. ITCA, 133 S. Ct. at 2258 (“voting qualifications in
federal elections are [not] set by Congress.”). In addition to the States’ qualification power, the
Supreme Court has elsewhere held, “States are thus entitled to adopt generally applicable and
evenhanded restrictions that protect the integrity and reliability of the electoral process itself.”
U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 834 (1995) (internal quotation omitted). The
“States have broad powers to determine the conditions under which the right of suffrage may be
exercised.” Shelby County, 133 S. Ct. at 2623 (quotation omitted). “The privilege to vote in a
state is within the jurisdiction of the state itself, to be exercised as the state may direct, and upon
such terms as to it may seem proper, provided, of course, no discrimination is made between
individuals, in violation of the Federal Constitution.” Carrington v. Rash, 380 U.S. 89, 91 (1965)
(emphasis added). Since the States possess the constitutional power to establish and enforce voter
qualifications for federal elections, the States’ power can be limited only by the Constitution
itself.’

Importantly for the purposes of the instant case, ITCA held that it would raise serious

constitutional doubts if the NVRA were interpreted to give the EAC the authority to reject

" Notably, the EAC Decision nowhere suggested that Kansas’s or Arizona’s proof-of-citizenship
laws are unconstitutional, nor has any party made such a claim in this action.
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Arizona’s request that an agency to include Arizona’s proof of citizenship instruction in the state-
specific instructions on the Federal Form:
[W]e think that—Dby analogy to the rule of statutory interpretation that avoids
questionable constitutionality—validly conferred discretionary executive authority
is properly exercised (as the Government has proposed) to avoid serious
constitutional doubt. That is to say, it is surely permissible if not requisite for the
Government to say that necessary information which may be required [by the
States] will be required [by the EAC].
ITCA, 133 S. Ct. at 2259. Even more so, it would raise constitutional doubt if the NVRA by its
own terms prevented a State from enforcing its proof of citizenship requirement with respect to

DMV applicants.

2. Separate State and Federal VVoter Qualifications Would Exist

The second reason that Plaintiffs’ interpretation raises constitutional doubt is it creates a
situation in which qualifications for voting in federal elections in Kansas differ from qualifications
for voting in State elections. Article I, Section 2, of the United States Constitution prohibits this.

The states, in prescribing the qualifications of voters for the most numerous branch

of their own legislatures, do not do this with reference to the election of members

of congress. Nor can they prescribe the qualification for voters for those eo nomine.

They define who are to vote for the popular branch of their own legislature, and the

constitution of the United States says the same person shall vote for members of

congress in the state. [The Constitution] adopts the qualification thus furnished as

the qualification of its own electors for members of congress.

Wiley v. Sinkler, 179 U.S. 58, 63-64 (1900) (citation omitted). Thus, the Constitution is
“straightforward” regarding the powers reserved to the States and the powers granted to the federal
government with respect to defining the federal electorate. ITCA, 133 S. Ct. at 2251. The
Qualifications Clause is unambiguous: “the Electors in each State [for congressional elections]
shall have the Qualifications requisite for Electors of the most numerous Branch of the State

Legislature.” U.S. Const., Article I, § 2, cl. 1. The Legislature of Kansas has exercised its

sovereign authority to make registration, and documentary proof of citizenship during the
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registration process, qualifications for being an elector in state legislative elections. K.S.A. 25-
2309(1); Dunn., 165 Kan. at 327-328. The standard of documentary proof of citizenship is
unquestionably a “standard ... which may be established ... by the State itself.” The Federalist No.
52, at 326 (Madison). After the State has established its standard, the federal government must
accept this standard in defining the qualifications of electors for congressional elections. See
ITCA, 133 S. Ct. at 2258 (“voting qualifications in federal elections are [not] set by Congress”).
The States “define who are to vote for the popular branch of their own legislature, and the
constitution of the United States says the same persons shall vote for members of Congress in that
state.” Wiley, 179 U.S. at 63-64. “It adopts the qualification thus furnished as the qualification of
its own electors for members of congress.” Id.; see also Gray v. Sanders, 372 U.S. 368, 379
(1968) (“States can within limits specify the qualifications of voters in both state and federal
elections; the Constitution indeed makes voters’ qualifications rest on state law even in federal
elections.”) (emphasis added). That is the way to interpret the plain language of the Qualifications
Clause. Or, as ITCA put it, “Surely nothing in these provisions lends itself to the view that voting
qualifications in federal elections are to be set by Congress.” ITCA, 133 S. Ct. at 2258 (quoting
Oregon v. Mitchell, 400 U.S. 112, 210 (1970) (Harlan, J. concurring in part and dissenting in

part).®

8 The multiple decisions of the Supreme Court in Oregon v. Mitchell, 400 U.S. 112 (1970), could
potentially be read as conflicting with this principle. However in ITCA the Supreme Court made
clear that, with respect to a state’s documentary proof of citizenship requirement, Mitchell could not
be read in such a manner. “That result, which lacked a majority rationale, is of minimal precedential
value here. ... Five Justices took the position that the Elections Clause did not confer upon Congress
the power to regulate voter qualifications in federal elections. ... This last view, which commanded
a majority in Mitchell, underlies our analysis here.” 133 S.Ct. at 2258 n.8. So too the ITCA Court
rejected any contrary inference from Tashjian v. Republican Party of Conn., 479 U. S. 208 (1986),
citing J. Stevens’s Tashjian dissent, id. at 231-32, in support of the principle that “nothing in these
provisions lends itself to the view that voting qualifications in federal elections are to be set by
Congress.” 133 S.Ct. at 2258.

54



Case 2:16-cv-02105-JAR-JPO Document 383 Filed 08/04/17 Page 59 of 90

However, Plaintiffs’ reading gives Congress the authority to tell States who may be
qualified to vote in federal elections by removing their Constitutional authority. And when State’s
requirements differ, it creates a situation where one set of voters cannot vote in State elections for
the most numerous house and another, larger, set of voters who are qualified to vote in Federal
elections but not qualified to vote for the most numerous house of the State.® Thus Plaintiffs’
interpretation creates a scenario whereby the constitutional plan of Article 1, Section 2, Clause 2,
is disrupted by interpreting a federal statute to grant Congress the authority to tell the States who
the States’ electors should be in federal elections.

That is why it is essential that the NVRA be interpreted so that the qualifications for voting
are the same, regardless of the location at which the person applies to register to vote. The
Constitution only permits one set of electors to exist, those with “the qualifications requisite for
electors of the most numerous branch of the state legislature.” Art. I, 8 2, Cl. 1.

Congress’ authority to trump State laws setting the time, place, and manner of elections
does not alter the States’ primacy in setting elector qualifications. While Congress has the
authority to alter the “Times, Places, and Manner” of elections, it cannot go beyond that authority
and alter elector qualifications, which are set by the States. ITCA, 131 S. Ct. at 2258 (“[N]othing
in these provisions lends itself to the view that voting qualifications in federal elections are to be
set by Congress.”) (citation and quotation marks omitted). Nor may Congress interfere with a
State’s enforcement of those qualifications. Id. at 2258-59. If a State requires proof of citizenship
at the time of registration to be a qualified elector, then Article I, 8 2, Cl. 1, and the Seventeenth

Amendment command that the federal government must respect the State’s decision and

% This is because the NVRA only controls registration for “federal elections.” See 52 U.S.C. §
20503. Separate state litigation is ongoing as to whether separate lists are permissible under State
law. But, that does not eliminate the issue. The constitutional issue is that it is the State that
dictates who the electors are. Not the federal government.
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acknowledge that the same qualification applies to federal elections. Simply stated, Congress
lacks the authority under Article I, § 4 to permit individuals to vote in federal elections whom the
state does not permit to vote in elections for the most numerous branch of the state government.

G. The Legislative History Indicates That the NVRA Does not Prevent States
From Requiring Proof of Citizenship

The NVRA legislative history makes clear that Congress did not intend to prohibit States
from establishing requiring proof of citizenship. The House of Representatives’ Committee
Report indicates that the States would be permitted to continue verifying citizenship as they saw
fit:

It should be made very clear to any applicant in a driver’s license bureau that the

application for voter registration is an application which must be reviewed by the

appropriate election officials. Only the election officials designated and authorized
under State law are charged with the responsibility to enroll eligible voters on the

list of voters. This bill should not be interpreted in any way to supplant that

authority. The Committee is particularly interested in ensuring that election

officials continue to make determinations as to applicant’s eligibility, such as

citizenship, as are made under current law and practice. Applications should be

sent to the appropriate election official for the applicant’s address in accordance

with the regulations and laws of each State.

H.R. Rep. No. 103-9, 8-9 (1993)(emphasis added). The Senate committee report contains a
similar assurance that the determination of an applicant’s citizenship would be done according to
the laws of each state: “Election officials should continue to make determinations as to
applicant’s eligibility, such as citizenship, as are made under current law and practice.
Applications should be sent to the appropriate election official for the applicant’s address in
accordance with the regulations and laws of each State.” S. Rep. No. 103-6 (emphasis added).

Both committees contemplated that the States would be free to adopt their own laws and practices

regarding “determinations as to an applicant’s eligibility, such as citizenship....” Id. Some States
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might decide that mere oath was enough, while others like Kansas might demand documentary
proof of citizenship.

Indeed, during the floor debates, Senator Wendell Ford, the Senate Democrat who was the
principal sponsor of the bill and who sat on the conference committee, explained that “there is
nothing in the bill now that would preclude the State’s requiring presentation of documentary
evidence of citizenship.” Ex. Il, Page S2902.

Notably, a conference committee report went on to explain the omission of a proposed
amendment by Senator Alan Simpson containing an interpretive rule that nothing in the NVRA
could be interpreted to bar a state from requiring proof of citizenship. The committee report stated
three reasons why the Simpson amendment was rejected. First, consistent with Senator Ford’s
explanation that nothing in the bill prevented a state from requiring proof of citizenship, the report
stated, “It is not necessary....” S. Rep. 103-66 at 23. Second, the report stated that the
amendment was “not ... consistent with the purposes of” the Act. Id. In other words, suggesting
requirements that a State might adopt was not the purpose of the NVRA. Third, the report stated
that the Simpson amendment might be misinterpreted in a way that could defeat mail registration
programs or could supersede the preclearance requirements of the Voting Rights Act. Id.

The wording chosen by the conference committee is important. If the NVRA actually
prohibited documentary proof of citizenship, then the conference committee report would have
said so. Finally, it must be pointed out that the NVRA does contain an express prohibition
regarding what is not permitted on the Federal Form.X® The fact that Congress expressly excluded
a requirement in the NVRA shows that it contemplated which requirements to exclude. Yet

Congress intentionally did not exclude proof of citizenship requirements. And Congress only

10 The NVRA expressly prohibits the inclusion of a “notarization or other formal authentication”
requirement on the Federal Form. 52 U.S.C. § 20508(b)(3).
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asserted authority to exclude something with respect to the Federal Form, not with respect to the
State Forms used at the DMV. When Congress specifically includes one type of exception, “the
proper inference ... is that Congress considered the issue of exceptions and, in the end, limited the
statute to the ones set forth.” United States v. Johnson, 529 U.S. 53, 58 (2000). Finally, as
already noted, the Supreme Court expressly rejected Plaintiffs’ argument in Young: “The NVRA
does not list, for example, all the other information the State may—or may not—provide or
request.” 520 U.S. at 286. The legislative history of the NVRA clearly does not create an
invisible clause that prohibits proof-of-citizenship laws.

H. Plaintiffs’ Reading Yields an Absurd Result

The final reason that interpreting the NVRA to prohibit proof of citizenship with respect to
DMV applications is unsustainable is that it yields an absurd result—specifically, an individual
who registers through a DMV office has rights superior to those of an individual who registers by
mail, in person, or via the internet. See PIs. Br. at 25, n.6. Under Plaintiffs’ interpretation, a DMV
applicant cannot be required to provide documentary proof of citizenship to vote in federal
elections, but an applicant using other methods can. Plaintiffs create such a distinction by
distorting the phrase “minimum necessary”—a phrase that occurs only in the DMV section of the
NVRA—even though that phrase was plainly referring to the information written on the form, not
proof-of-citizenship that could be required outside of the form. See 52 U.S.C. § 20504(c)(2)(B).
The phrase was intended to do nothing more than ensure that registering to vote at the DMV could
be done without filling out needlessly-lengthy forms.

Realizing this absurdity, Plaintiffs argue that this interpretation makes sense in light of
other safeguards contained in the motor voter provisions. Pls. Br. at 25, n.6. But that is using
today’s lens to interpret yesterday’s statute. In 1993, the REAL ID Act was not in place. On-line

voter registration did not exist in any state. Texting copies of documents from cell phones was a
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dream. The two ways to register to vote were in-person or by mail. To now, in 2017, effectively
argue that in 1993 Congress was less concerned with the possibility of aliens registering at the
Division of Vehicles ignores the reality of that time. Plaintiffs’ argument that applying at the
DMV may “lessen the likelihood of such fraud” and that a “driver’s license applicant who does
not meet the requirements for eligibility to vote would not do so” Pls. Br. 25, n.6 (emphasis
added), ignores that this case shows it occurs.

A statutory interpretation cannot be sustained if it yields a plainly absurd result. Griffinv.
Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982); see also United States v. Am. Trucking
Ass’ns., Inc., 310 U.S., 534, 542-543 (1940). “When the literal enforcement of a statute would
result in great inconvenience and cause great injustice, and lead to consequences which are absurd
and which the Legislature could not have contemplated, the courts are bound to presume that such
consequences were not intended, and adopt a construction which will promote the ends of justice
and avoid the absurdity.” Webster v. City of Bixby, 509 F. App’x 787, 794 (10" Cir.
2013)(quoting Town of Eufaula v. Gibson, 22 Okla. 507 (1908)). In this case, Plaintiffs cannot
justify this absurd result based on a literal reading of the text. The phrase “proof of citizenship”
does not appear in the NVRA.

Tellingly, Plaintiffs have not pointed to legislative evidence that the NVRA was intended
to provide special immunity against proof-of-citizenship laws to DMV applicants. On the
contrary, the legislative intent suggests the contrary. First, the NVRA’s stated objectives are (1) to
“increase the number of eligible citizens who register to vote,” (2) to “enhance][] the participation
of eligible citizens as voters,” (3) to “protect the integrity of the electoral process,” and (4) to
“ensure that accurate and current voter registration rolls are maintained.” 52 U.S.C. § 20501(b).

Nowhere is a purpose of barring states from requiring proof of citizenship. Indeed, the purpose of
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increasing registration numbers is qualified by the caveat that registrants must be “eligible
citizens.”

Not surprisingly, there is no suggestion in the committee reports regarding the NVRA bill
that DMV applicants would be immune from proof of citizenship requirements, while applicants
at other places would not. Rather, the reports indicate that the intent was to create a process of
registering through the DMV that “mirror[ed]” the other processes:

Agency-based voter registration provides a useful supplement to motor-voter

registration systems, enables more low income and minority citizens to become

registered, and is cost effective. Under the provisions of the bill, States will be

required to designate agencies to serve as voter registration offices. The program

of registering voters at various agency locations mirrors the registration program

of the “motor-voter” provisions of the bill, but does not require the same

integration of the voter registration application form with the agency forms. The

agency-based registration program is designed to reach out to those sectors of the

population which are not likely to have driver’s licenses or other identification

cards issued by a motor vehicle agency.

S. Rep. No. 103-6, at 14 (1993) (emphasis added). This welfare-agency registration process is
described in a section of the NVRA that requires agencies to distribute and accept voter
registration application forms but does not include the “minimum necessary” language
misinterpreted by the district court below. See 52 U.S.C. § 20506. It would make no sense for
Congress to prohibit States from requiring proof-of-citizenship from DMV applicants but not from
welfare agency applicants or mail applicants. But that is exactly the result that Plaintiffs’
interpretation yields.

With respect to the floor debates on the NVRA, no Member of Congress suggested that
DMV applicants would possess rights superior to those who register in person or by mail. Instead,
numerous legislators indicated an intent to create a single, uniform standard at all registration

locations. Representative Bradley stated: “The bill... establishes a clear, uniform registration

process. Every citizen who renews or changes his address on a driver’s license will also have the
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option of registering to vote....This bill also provides for voter registration at other Government
agencies.... The bill also provides for mail-in registration....” 139 Cong. Rec. S2389-2412, at
S2404 (March 4, 1993) (emphasis added). Senator Hatfield used similar language: “We are
making voter registration an achievable goal for every American—whether they register at their
local department of motor vehicles, through the mail or at a State agency. The national standard
set in this legislation sends a strong signal to the 70 million eligible Americans who aren’t
registered to vote....” 139 Cong. Rec. S5739-49, at S5741 (May 11, 1993)(emphasis added); see
also 139 Cong. Rec. S3036 (March 17, 1993)(statement of Rep. Reigle). In summary, its not
suggested in the text or legislative history that DMV applicants enjoy a privilege exempting them
from proof-of-citizenship requirements while other applicants do not. Such a reading is absurd.

1. The Tenth Circuit’s Two-Part Test

The Tenth Circuit indicated in its preliminary injunction holding that preemption under the
NVRA should be assessed under a two-part test. Fish, 840 F.3d at 738 n.14. As is explained in
subsections B.-E. below, Kansas’s DPOC requirement passes the test. However, Defendant notes
at the outset that preemption should not be dependent on a fact-based test yielding different results
in different states.

A. Federal Preemption Cannot Vary Depending on the Facts in a Given State

The Tenth Circuit created a fact-based test to determine whether or not a state’s DPOC
requirement is preempted by the NVRA. “In order for a state advocating for a DPOC regime to
rebut the presumption that the attestation requirement is the minimum information necessary for it
to carry out its eligibility-assessment and registration duties, it must make a factual showing that
the attestation requirement is insufficient for these purposes.” Fish, 840 F.3d at 738 (emphasis
added). The Tenth Circuit indicated that two factual showings would have to be made to survive a

preemption challenge: “first a state would bear the burden of showing that attestation falls below
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the minimum necessary to carry out its eligibility-assessment and registration duties and then,
second, it would need to show that nothing less than DPOC is sufficient to meet those duties.” Id.
at 738 n.14. The first part of the test was described as follows: “in order to rebut the presumption
as it relates to the citizenship criterion, we interpret the NVRA as obliging a state to show that ‘a
substantial number of noncitizens have successfully registered’ notwithstanding the attestation
requirement.” 1d. at 739 (quoting Kobach v. Election Assistance Commn, 772 F.3d 1183, 1198
(10" Cir. 2014)). This test is contrary to preemption doctrine. The particular text of a state law
either is or is not preempted, regardless of which state has enacted it. Under the Tenth Circuit’s
fact-based inquiry, the preemptive effect of federal law varies from state to state. For example, if
Maine adopted the Kansas DPOC law verbatim, Kansas might pass the Tenth Circuit’s test, but
Maine might fail the test because there are very few noncitizens in Maine, and therefore an
insubstantial number of noncitizens on the voter rolls. The preemptive effect of federal law would
vary with time as well. Suppose that in the future, Maine sees an influx of immigration; and as a
result, in the years ahead Maine sees a substantial number of noncitizens registering to vote. At
that point, Maine would be able to pass the first part of the test. Thus, not only does preemption
vary from state to state under the Tenth Circuit’s test, it also varies from year to year. This is
incorrect. “[I]t is well settled that the Elections Clause grants Congress ‘the power to override
state regulations’ by establishing uniform rules for federal elections, binding on the
States.” Foster v. Love, 522 U.S. 67, 69 (1997) (quoting U.S. Terms Limits, Inc. v. Thornton, 514
U.S. 779, 832-833 (1995) (emphasis added)). A rule that varies from state to state, is not a
uniform rule.

Even where Congress has carefully and intentionally attempted to justify treating
individual states differently based on documented past civil rights abuses, the Supreme Court has

cautioned that treating states differently is in tension with the federalist structure of the
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Constitution and must be avoided. Doing so “‘imposes substantial federalism costs’ and
‘differentiates between the States, despite our historic tradition that all the States enjoy equal
sovereignty.”” Shelby County, Ala. v. Holder, 133 S. Ct. 2612, 2621 (2013) (quoting Northwest
Austin Mun. Util. Dist. No. One v. Holder, 557 U. S. 193, 202, 203 (2009)). So much more so
when the difference in treatment is not expressly laid out by Congress, but instead comes from a
test by an Article 111 court._ Courts must not engage in “a ‘freewheeling judicial inquiry into
whether a state statute is in tension with federal objectives’; such an endeavor ‘would undercut the
principle that it is Congress rather than the courts that preempts state law.””” Chamber of
Commerce of U.S. v. Whiting, 563 U.S. 582, 607 (2011) (quoting Gade v. Nat/ Solid Wastes
Mgmt. Assn., 505 U.S. 88, 111 (1992) (Kennedy, J., concurring)). Finally, a preemption regime
dependent on a two-part factual test is nearly impossible for a legislature to utilize. Whether or
not a state law is preempted by Congress should be clear to state legislators when a bill is debated.
States cannot be expected to commission expert reports about the facts in their states and then
draw difficult legal conclusion about the meaning of those reports to deduce whether the proposed
state law would be preempted. Such a test invites the “freewheeling judicial inquiry” that the
Supreme Court rejects.

B. A Substantial Number of Noncitizens Have Registered to Vote In Kansas

In order to pass the first part of the Tenth Circuit’s two-part test, “the state must show that
a substantial number of noncitizens have successfully registered to vote under the attestation
requirement.” Fish v. Kobach, 840 F.3d 710, 739 (10th Cir. 2016). Kansas has done this.

Before assessing the evidence, it is worth noting that the Kansas Legislature considered
evidence of noncitizen registration when it enacted the SAFE Act in 2011. Despite Kansas’s best
efforts to ensure that only citizens could register to vote, noncitizens had nonetheless been able to

register to vote in Kansas. This made Kansas’s registration records inaccurate and diluted the
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votes of Kansas citizens when noncitizens voted. Ex. Q at  28-29. Indeed, at the time the SAFE
Act was enacted, the State already identified numerous instances of aliens registering to vote. Id.
at 1 28. The Kansas Legislature also received testimony from the Seward County clerk regarding
a concerted attempt by more than fifty aliens to register and vote in that county prior to a county-
wide referendum to approve a hog farming operation. Id. at 1 29. Additionally, noncitizens have
registered to vote in other states besides Kansas. Ex. EE, p.3; Ex. CC, 4-5.

In the instant case, the State of Kansas has specifically identified 127 noncitizens who
successfully registered to vote prior to the proof-of-citizenship requirement’s implementation, or
attempted to register after the requirement was implemented. Kansas Elections Director Bryan
Caskey had listed 125 such noncitizens in his March declaration. Ex. J, p. 1; Ex. C, 13:6-11.
After the time of that declaration, Tabitha Lehman, the election officer for Sedgwick County
produced additional evidence of noncitizens registering to vote in Sedgwick County. When this
case began, Ms. Lehman was aware of 18 noncitizens that she had encountered in Sedgwick
County. Ex. X. At the time of the preliminary injunction, she was aware of 25. Ex. V. That
number increased to 36 by the close of discovery. Ex. JJ; Ex. BB, 19:15-20:6. Combining the
additional noncitizens identified by Ms. Lehman with the 125 previously listed by Mr. Caskey
yields a total of 127. Thus, the State has identified approximately four times the number given
credit by the Tenth Circuit at the Preliminary Injunction phase. Fish, 840 F.3d at 746.1

It is important to recognize that these 127 specifically-identified noncitizens represent only
the tip of the iceberg. That is because it is impossible to simply look at the voter rolls and identify
which registered voters are noncitizens. The only way to identify noncitizens who are already on

the voter rolls is to receive external evidence, beyond the information contained in the ELVIS

1t should be noted that Sedgwick County identified three noncitizens who became registered to
vote because of this Court’s preliminary injunction order. EX. JJ, p 5.
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voter registration database, that a particular registrant is a noncitizen. The 127 cases have been
identified through one of six possible sources of external evidence: (1) the noncitizen happened to
possess a Temporary Driver’s License (TDL) and is identified by comparing the TDL list to the
voter rolls; (2) the noncitizen becomes naturalized and registers a second time; (3) the noncitizen
declines jury duty and, in so doing, admits to being a noncitizen; (4) the noncitizen or a family
member admits that he or she is a noncitizen when contacted by the relevant county election office
because no proof of citizenship has been submitted; (5) Immigration services requires a noncitizen
to contact the county election office when the noncitizen is attempting to naturalize; or (6) the
noncitizen reveals his alien status by erroneously providing an alien document as evidence of U.S.
citizenship. See Ex. JJ, Ex. J, p. 1; Ex. C, 13:6-11. However, according to Defendant's expert, the
majority of noncitizens on the voter rolls have have not been revealed through such external
evidence. And many of the 127 known cases, they were not discovered until years after the
noncitizens registered.

So the next question is: if 127 is an identifiable number, how big is the rest of the iceberg?
In other words, what is the number of noncitizens on the Kansas voter rolls? In order to determine
this number, Defendant’s expert, Professor Richman, utilized multiple sampling methods.

Using one method, he looked at Sedgwick County data that provided him with concrete
evidence of lawful permanent resident aliens registering to vote. EX. M, p. 5. These were
situations where individuals had applied to register to vote and then re-registered to vote at the
time they naturalized and becoming United States citizens. The Sedgwick County Election Office
discovered these individuals when entering their registration information into the ELVIS database.
Ex. V. Extrapolating from the fact that over a one-year period, 8 out of 791 newly-naturalized
citizens in Sedgwick County had been registered as aliens, Professor Richman estimated that

approximately 1,153 noncitizens would be registered to vote in the entire State of Kansas. Ex. M,
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p. 5. In his rebuttal report, Professor Richman responded to criticism by Plaintiffs’ expert
(Minnite) and used updated American Community Survey numbers indicating the noncitizen
population in Kansas. With those updated numbers, the estimate went up, to 1,169. Ex. N at 28.

Using another method, Professor Richman analyzed results of a telephonic survey to
attempt to identify noncitizens on the TDL List. Ex. M, p. 7. From a sample of 104 TDL
individuals, 38 individuals were reached that matched the name and age of an individual on the
file. 1d. at 10. Individuals were then matched by the DHS to determine whether they were, in fact,
noncitizens. In total, 37 were confirmed non-citizens and one was identified as a possible citizen.
Id. Among the 37 on the TDL list, 6 indicated that they had either registered to vote or attempted
to register to vote in the state of Kansas. ld. From this sample, Professor Richman concluded “if
the small sample analyzed can be generalized to the broader TDL list . . . then it suggests that
[approximately 3,480] individuals on” the TDL list have registered or attempted to register to
vote. Id. Although he admits that generalizations beyond the TDL list to other groups of non-
citizens have “limitations,” Professor Richman stated that if one assumes this list is representative
of the broader non-citizen Kansas population, it would imply that more than 18,000 noncitizens
could have registered or attempted to register to vote. Id. As Professor Richman concluded,
”Obviously even registration by a fraction of this number would be substantial.” 1d.

Using a third method, 165 “incidentally-contacted” individuals from three different lists in
telephonic surveys were asked their citizenship status and whether or not they were registered to
vote. Id. at 11. Nineteen of these individuals indicated that they were noncitizens and one of
those nineteen indicated that they had registered or attempted to register to vote. Id. at 12. This
methodology indicates that “about 6,000 noncitizens may have registered to vote or attempted to
register to vote in Kansas.” Id. However, Professor Richman cautioned that the small sample size

makes this estimate “very uncertain.” Id.
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Another method that Professor Richman used (in his Rebuttal Report) to calculate the
number of noncitizens registered in Kansas was to combine the four samples of non-citizen groups
used in his original report to conduct a “meta-analysis” and calculate the percentage of noncitizens
in Kansas registered to vote. From this data, Professor Richman estimated the voter registration
percentage for noncitizens in Kansas to be 1.1%. Ex. N. at 12; Ex. L, 145:13-23. Id. This would
equate to approximately 1,265 noncitizens registered to vote in Kansas on the low end. Ex. L,
145:19-146:21. Thus, even on the low end, this estimate would be nearly 40 times the number of
noncitizens that the Tenth Circuit considered at the preliminary injunction stage in Fish v. Kobach,
189 F. Supp. 3d 1107, 1117 (D. Kan.), aff'd, No. 16-3147, 2016 WL 5791539 (10th Cir. Sept. 30,
2016), and aff'd, 840 F.3d 710 (10th Cir. 2016).

In conclusion, Professor Richman’s sampling methodologies yielded estimates of the total
number of noncitizens on the Kansas voter rolls of 1,169 (Sedgwick County data), 1,265 (a meta-
analyses of four samples), 6,000 (surveys of incidentally-contacted noncitizens), and over 18,000
(TDL data). As Professor Richman concluded, “If even the lowest estimate was accurate, this is a
potentially politically consequential and thence substantial percentage of non-citizens on the voter
rolls in Kansas.” Ex. M, p. 12 (emphasis added). Thus, the iceberg is substantial. And even the
visible tip of the iceberg—the 127 known noncitizens—is substantial.

C. The Meaning of ”Substantial Number”

Setting aside the specific number of noncitizens on the Kansas voter rolls, whether that
number is 1,169 on the low end or 18,000 on the high end, the question remains for the Court as to
what constitutes a “substantial number.” Fish, 840 F.3d at 739. Plaintiffs argue that none of the
numbers provided by Defendant are “substantial,” by comparing the number of noncitizens to the
total number of registered voters in Kansas. Pls. Br. at 29. Plaintiffs’ approach is deeply flawed.

It is difficult for any number of registrants to be considered “substantial” when compared to the

67



Case 2:16-cv-02105-JAR-JPO Document 383 Filed 08/04/17 Page 72 of 90

nearly 1.8 million individuals on the Kansas voter rolls. Indeed, not even 100,000 seems
substantial if the number is simply measured as a percentage of 1.8 million. The more relevant
question to ask is: “Is the number of registered noncitizens substantial enough to affect the
outcomes of elections?” To this more relevant question, the answer is yes.

Close elections can be decided by only a few votes. Ex. G, 141:9-11. Looking only at
congressional, statewide, and state legislative elections between 2000 and 2016 (inclusive) in
Kansas there were 33 elections decided by fewer than 100 votes, and two elections decided by
margins of only three votes. Expressed in percentages, those two margins were 0.04% and
0.036%. Ex. M, p. 12. As Professor Richman noted, “it is obvious that a few non-citizen votes
could have changed these outcomes....” Id. If local and county elections are added to the
analysis, the number of close elections in Kansas becomes extremely high. Looking at Johnson
County alone, between 2006 and 2016 (inclusive), there were 728 elections decided by 50 votes or
less, 264 elections decided by ten votes or less, and three races ending in a dead tie.!? A relatively
small number of votes cast by noncitizens could easily have changed the 264 elections decided by
ten votes or less. Using this definition of “substantial” (enough to make a difference in the
outcome), it is clear that numbers of voter between 1,169 and 18,000 are substantial. Even if we
look only at the 127 specifically-identified noncitizens who have been discovered to date, that
number is substantial enough to sway elections in the State of Kansas.

Plaintiffs also argue that, because in Kobach v. EAC the Tenth Circuit held that the state
did not overcome its burden to require the agency to modify the federal form, this precludes
Defendant from demonstrating a substantial number now. Pls. Br. at 24-25. This argument is

flawed for two obvious reasons. First, a decision allowing a federal agency to assess facts under a

12 See official election results published at https://www.jocoelection.org/archives/history.htm.
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Chevron deference standard is highly deferential to the agency, which was the case in Kobach v.
EAC, 772 F.3d 1183, 1190 (10th Cir. 2014). It is odd that, according to Plaintiffs, an agency
making this determination gets extreme deference while a State gets apparently no deference.
Second, in Kobach v. EAC the State did not even attempt to quantify the total number of
noncitizens on the voter rolls. That is because the District Court in that case took the position that
the State possessed the authority to determine whether DPOC was necessary, regardless of the
number of registered noncitizens. Kobach v. EAC, 6 F. Supp.3d 1252, 1270 (D. Kan. 2014).
Plaintiffs’ argument is lacks merit.

In summary, Defendant has met its burden that substantial numbers of noncitizens are
registering to vote in Kansas, both because the numbers can affect close elections and because the
numbers in the aggregate are objectively “substantial.”

D. No Alternatives to DPOC Have Sufficed to Keep Noncitizens from Registering

The second half of the Tenth Circuit’s test is that the State must “show that nothing less
than DPOC is sufficient to meet” eligibility-assessment and registration duties. Id. at 738 n.14.
The operative term used by the Tenth Circuit is “sufficient.” Thus the question is whether an
alternative “suffices”—or works—to enable election officials to prevent noncitizens from
registering to vote. The State of Kansas has tried alternatives, including the ones suggested by
Plaintiffs. Every alternative has proven ineffective and insufficient to keep aliens from registering
to vote. The factual record is clear in this regard. Plaintiffs’ suggestion that these alternatives
might work are contradicted by the experience of the State and the facts. Moreover, the notion
that Kansas should retry avenues that have failed is nonsensical and finds no support in law.

At the outset, it should be noted the situation before the SAFE Act. According to the
former Kansas Election Director, who had held that position from 1993 until 2015, “Up until the

SAFE Act in Kansas, a person could become registered to vote by simply signing the affidavit
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saying they were a U.S. citizen and they met the other constitutional qualifications to be an
elector. There was no way to verify that or check that information. It was taken on faith that it
was correct.” EX. F, 15:5-15:10, 62:17-24, 89: 8-11. The SAFE Act was what finally provided a
tool to prevent non-citizens from registering to vote. See id. at 63:15-64:7. There was no
systematic way to discover or track noncitizens registering to vote, even though noncitizen
registrations would sometimes come to the attention of the office. Id. 89:12-90:2.

It should also be noted that the Tenth Circuit’s test appears to refer to alternatives that
would prevent noncitizens from registering in the first place, not alternatives that might reveal a
noncitizen on the voter rolls years after the fact. In its opinion, the Tenth Circuit focused on
“eligibility-assessment and registration duties.” Fish, 840 F.3d at 738, n.14. Such duties have to
do with ensuring noncitizens are not registering to vote in the first place. Plaintiffs, focus almost
exclusively on methods to detect noncitizens after they have already registered to vote. PI. Br. at
30. Only their unexplained, hypothetical improvements in training DOV staff attempts to address
preventing noncitizens from registering in the first place. Regardless, all have been proven by the
factual evidence in this case to be inadequate, for the reasons explained below.

1. “Better” Training at the Division of VVehicles Does Not Suffice

Plaintiff suggests vaguely that “better training” will somehow prevent noncitizens from
registering to vote in Kansas. Pls. Br. at 31-32. In making this argument, Plaintiffs ignore facts.

First, although Plaintiffs acknowledge that only those obtaining a regular driver’s license
for the first time must provide evidence of citizenship, Plaintiffs’ argument essentially confuses
both renewals and original applications. Pls. Br. at 31-32; Ex. D, 21:17-22:1; Ex. A, 22:2-12.
Indeed, they seem to acknowledge their conflation of the issue, but then proceed to do so anyway

for the convenience of their argument. Pls. Br. at 32, n.10 (“As a result, when a person applies to
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renew a license, it may be unclear to the DOV worker whether or not that person is a citizen or
not.”). It would help to explain the difference in the processes and where the problem occurs.

Kansas law was amended in 2007 to require an individual to provide evidence of lawful
presence, which for a citizen, is typically a document that would satisfy K.S.A. § 8-240(b); 2007
Kan. Sess. Law. Ch. 160, 8 3. This has been applied to all applicants for a new Kansas driver’s
license. That document is then scanned into the system. Ex. D, 31:1-14.* The DOV employee at
that time can see the document and know whether the individual is a noncitizen. Although
formerly, an individual was nevertheless offered an opportunity to register to vote, now DOV
employees are instructed not to offer a noncitizen the opportunity to vote. Ex. A, 23:11-24:18.
Thus, DOV employees are already instructed not to do this as part of their training,

Applications for driver’s license renewals at the DOV are treated differently. Prelim. Inj.
Order at 1135. Kansas DOV policy does not require proof of lawful presence as part of a renewal
for a regular driver’s license. As Plaintiffs concede, in that instance, “when a person applies to
renew a license, it may be unclear to the DOV worker whether or not that person is a citizen or
not.” Pls. Br. at 32, n.10. The DOV employee will not have a document in front of him or her to
verify whether the applicant is or is not a United States citizen. Id. When the applicant is then
offered the opportunity to register to vote, which the NVRA requires, 52 U.S.C.A. § 20504, and
the individual indicates a desire to register to vote, that person will be allowed to apply to register

to vote, even though the DOV employee does not know whether the applicant is a U.S. citizen or

13 The Federal REAL ID Act in 2005 required states to obtain lawful presence prior to issuing
driver’s licenses. See 49 U.S.C. § 30901 note. The Kansas law was amended in 2007 to meet this
requirement in Kansas. While the exact date lawful presence was required throughout Division of
Vehicles Offices is unclear, the Division of Vehicles “from 2011 or later” have required and
scanned presentation of REAL ID documentation. See
http://c.ymcdn.com/sites/www.krha.org/resource/resmgr/news_updates/Real _ID_Customer_Broch
ure_V..pdf.
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not. See Pls. Br. at 32, n.10.1* Absent the DPOC requirement, the applicant becomes registered
through mere attestation of citizenship. No amount of additional “training” would prevent that
registration from occurring. The only thing that would prevent such registration would be for the
DOV to require documents during every transaction, including driver’s license renewals, so that
individuals applying to register to vote at the DOV must always present citizenship documents.
But this is what Plaintiffs have sued to prevent from occurring. See Amended Complaint, Dkt. 39.

Even with respect to first-time applicants, Plaintiffs” own expert contradicts their
argument.®® Plaintiffs spend an entire paragraph on the fact that some DOV employees, in the
course of seeing driver’s license applicant after driver’s license applicant, day in and day out,
have, on occasion, mistakenly allowed some noncitizens to apply to register to vote. PIs. Br. at
31-32. Plaintiffs criticize these mistakes and imagine that they can wave a magic wand and stop
such mistakes from occurring. However, Plaintiffs neglect to mention that their own expert stated
that human error is part of the spectrum of human behavior, and mistakes inevitably happen,
although it is aspirational goal to prevent it. Ex. G, 190:11-192:16. Thus, even if some

hypothetical “better training” available, human error still occurs. In short, the notion that some

14 In a footnote, Plaintiffs claim that Defense counsel’s (who is also Defendant) statement at the
preliminary injunction hearing regarding renewals is “telling” as to the burden on individuals to
present evidence of citizenship. Pls. Br. at 32, n.10. The quotation referenced by Plaintiffs, and
quoted in their Statement of Facts, states as follows: “The DMV said, you know, that’s going to
be a burden that we can’t—we don’t feel we have the administrative capacity to undertake right
now. And so they declined.” Pls. Br. at 6 (quoting SOF 9 30) (emphasis added). It is unclear how
Plaintiffs take the term “we” which the quoted statement applies to “The DMV” and its”
administrative capacity” as meaning Defendant claiming that the DOV found providing evidence
of citizenship (as part of a driver’s license renewal transaction as opposed to registering to vote)
places a burden on others. Even if that were the case, Defendant is the Secretary of State, not an
employee of the Division of Vehicles.

15 To the extent Plaintiff relies on any expert in this case, including any expert referenced in this
report, Defendant intends to move to exclude under Daubert.
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unspecified “better training” can somehow eliminate inevitable human error is fallacious. It is
easy to impugn hard-working DOV clerks in court filings. It is another to eliminate human error.
Plaintiffs also ignore the fact that the Secretary of State’s Office has long been active in
ensuring the Division of Vehicles training is as good as it reasonably can be, including providing
guides and posters to using their training. Bryant Tr. 78:11-20. The Secretary of State’s Office has
observed DOV training as well. 1d. at 78:21-79:21. The Secretary of State’s Office has provided
guides laying out registration duties. Id. at 79:22-82:15; see also 84:1-12. Plaintiffs also ignore the
fact that the Secretary of State’s Office provided hundreds of posters for display at the Division of
Vehicles Offices in Kansas, alerting individuals that if they were noncitizens, they were not
permitted to register to vote. Ex. F at 94:15-95:12. They ignore the fact that the Secretary of State’s
Office provided written materials to the Division of Vehicles reemphasizing that noncitizens should
not be permitted to register to vote. Id. at 95:13-95:16. They ignore the fact that the Secretary of
State’s office was aware that the DMV training sessions included direction that individuals should
not be permitted to register to vote. Id. at 96:17-97:4. And they ignore the fact that Secretary of
State’s office “often” had phone calls or emails with Division of Vehicles officials to ensure that the
Division of Vehicles were conducting their voter registration processes correctly, and even
emphasized places where the Secretary of State’s Office believed retraining may be appropriate. 1d.
at 97:5-97:25. And the Office has had meetings with the Division of Vehicles, as well as other
agencies, with an emphasis on citizenship. Id. 87:8-88:7. The Office continues to work closely with
the Division of Vehicles. Ex. B, 32:16-44:17. While Plaintiffs make much hay out of the lack of
“written materials,” Pls. Br. at 13, 33, & 38, the point is that the Secretary of State’s Office
communicates directly with Division of Vehicles personnel. It is the Secretary’s judgment that the
training, as laid out in the depositions by the Division of Vehicles employees, already contains all

of the instructional content that is necessary. Ex. B, 32:16-44:17.
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Plaintiffs again ignore the testimony of their own purported expert witness. Professor
Minnite!® claims that she has experience in election administration. Ex. G, 60:12-21. Professor
Minnite was asked about a situation where an individual presents a green card but nevertheless
attests to being a citizen. Id. at 170:6-9. It was Ms. Minnite’s position that if an individual
presents a green card but nevertheless states that he or she wants to register to vote, Kansas should
allow that. 1d, 185:1-187:16. Plaintiffs’ solution is contradicted by their own expert witness.

Finally, Plaintiffs do not explain specifically what additional training could prevent
noncitizens from applying to register to vote at the Division of Vehicles. Plaintiffs’ basis for this
argument involves an e-mail from 3 years ago in which a county election officer expressed a
general desire that the Division of Vehicles stop allowing noncitizens to register to vote. PIfs EX.
BB. The Division of Vehicles policy and training is designed to prevent that from happening
(where it can be prevented). Essentially, Plaintiffs’ theory boils down to the following: Driver’s
license clerks get thirty minutes of training on voter registration, and Defendant has not recently
promulgated new written instruction or conducted in-person assessments. Pls. Br. at 12-13. But
Plaintiffs do not explain what should be in the new instructions that is not in the existing ones.
Nor do they explain why thirty minutes’ training on the subject is not enough and omit Mr.
Caskey’s testimony about reviewing training materials and that there wasn’t anything this Office
felt needed to be changed. Ex. B, 32:16-33:4; 34:5-35:22; 43:3-20. Plaintiffs cannot sweep aside
the work and experience of the professionals in both agencies, while simultaneously implicitly

impugning the intelligence of DOV clerks, by vaguely declaring “better training” must exist.

18 If Plaintiffs’ rely on Professor Minnette’s testimony, Defendants intend to move to exclude her
under Daubert. But for purposes of the instant motion, her concessions reveal the holes that
Plaintiffs simply omit from their argument.
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Thus, while Plaintiffs’ theoretical argument—just provide additional training—may seem
tempting to follow, it is a red herring. Clerks are already instructed to not permit individuals who
present a noncitizen document to apply to register to vote. That does not require months to train.
And no training can overcome a situation in which a noncitizen renews a driver’s license, does not
provide evidence of citizenship, and then affirmatively swears under oath to being a citizen.

2. Comparing Voter Rolls to the TDL Database Does not Suffice

Next, Plaintiffs suggest that checking the voter rolls against the Temporary Driver’s
License (“TDL”) database will somehow prevent noncitizens from registering to vote. Pls. Br. at
33-34. That is incorrect for two reasons.

First, the fact that an individual has a TDL and that the Secretary must then check the list
of registered voters against that TDL list means that the individual is already registered to vote in
Kansas. In other words, verifying against the TDL list fails to prevent the noncitizen from
registering in the first place, whereas a requirement that a citizenship document be provided prior
to registration actually prevents the registration from occurring. While Defendant already perform
periodic TDL checks against the voter rolls as an additional safeguards to maintain the integrity of
the voter rolls, such checks, which are done after someone has falsely sworn to be a United States
citizen as part of a voter registration application, do not actually prevent registrations.

Second, and more importantly, the TDL database only includes a small minority of
noncitizens residing in Kansas. It is limited to noncitizens who are in the United States on a
temporary (“nonimmigrant alien”) visa, who drive, and who elect to obtain a Kansas driver’s
license rather than use an international driver’s license. It excludes numerous large categories of

noncitizens: (1) lawful permanent residents (“green card” holders),!” (2) noncitizens who are

17 See K.S.A. 8-240(b), (c).
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unlawfully present in the United States, (3) nonimmigrant aliens who do not drive, (4)
nonimmigrant aliens who elect not to obtain a Kansas driver’s license, and (5) any noncitizens
who obtained a Kansas driver’s license prior to Kansas requiring documents evidencing lawful
presence. Ex. C, 38:16-39:25. For these reasons, TDL database comparisons are inadequate to
identify many noncitizens on Kansas’s voter rolls; and they do not prevent registrations.

Plaintiffs also make a second, related argument. They claim that lists of those who have
presented a green card (noncitizens with lawful permanent resident) to the DOV suffice to prevent
noncitizens from registering, Plaintiffs evidently do not understand the limitations of their
suggestion. It only applies to the very limited number of individuals who have provided a green
card to the DOV, where such green card is available in the database for matching purposes.
Second, noncitizens who renews a license may have never provided a green card. Third, as
Plaintiffs” expert conceded, just because someone provides a green card in the past does not mean
they are not now a citizen through naturalization. Ex. G, 170:6-9. Indeed, it is her belief that
Kansas should allow individuals who provide a green card but claim to be a citizen to register.

3. The SAVE System Does not Suffice

With respect to the Systematic Alien Verification for Entitlements (“SAVE”) program
maintained by DHS, Plaintiffs stretch the truth beyond recognition. Indeed, Plaintiffs present to
the Court a materially false statement. They state, “The parties have stipulated that USCIS offers
SAVE for the precise purpose of confirming the citizenship of voter registration applicants. See
SOF 9 108.” PlIs. Br. at 35. That citation leads to the following Plaintiffs’ assertion of “fact”:
USCIS offers SAVE for the purpose of verifying citizenship status for voter registration.” 1d. at
15. Plaintiffs never stipulated to that statement, because it is false. Plaintiffs’ assertion is based

on their misrepresentation of the following stipulated fact from the Amended Pre-trial Order:
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In a letter dated August 20, 2012, and signed by Alexander Mayorkas, the DHS notified
Kansas that “States will be able to access SAVE to verify the citizenship status of
individuals who are registered to vote in that state provided that the requesting state has a
signed information sharing agreement with the Department of Homeland Security and that
each state be able to supply for each individual it seeks to verify (1) a specific type of
unique identifier like an alien number or certificate number that appears on immigration-
related documentation, and (2) a copy of the immigration-related documentation in
question to complete the verification process.”
Dkt. 353, 1 106. Thus, Defendant has not stipulated that SAVE is used for “the precise purpose of
confirming the citizenship of voter registration applicants” as Plaintiffs claim. On the contrary, the
Mayorkas letter indicates that SAVE cannot be used for the purpose Plaintiffs suggest.
In 2012, Kansas asked the Department of Homeland Security (DHS) for any assistance
DHS could provide in verifying the citizenship of individuals on the Kansas voter rolls. In
response, DHS said that the only mechanism that exists is the SAVE system. However, Mayorkas
went on to list two conditions that must be met before SAVE can be used. And Kansas cannot
possibly meet these conditions. Specifically, in order to use the SAVE system, the Kansas
Secretary of State must possess for each individual concerned both an alien identification number
and the document, itself, that contains the alien identification number. Id. This is because SAVE,
as the name “alien verification for entitlements” suggests, was designed to determine noncitizen
eligibility for benefits.
SAVE system cannot suffice to prevent noncitizens from registering, for two reasons.
First, Defendant does not possess alien numbers or those documents that contain alien numbers.
The Secretary of State’s Office accepts voter registration applications. Only citizens are supposed
to be registering to vote. It would make no sense whatsoever for the State to require citizens to
provide alien numbers and immigration documents along with their voter registration applications

because only noncitizens possess such numbers. Anyone with an alien number and a

corresponding alien document should not be registering to vote in the first place.
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Second, even if that were not the case, SAVE would still be of limited use. SAVE itself is
an alien benefits eligibility database, designed to inform a state if an alien is lawfully present or
unlawfully present. If the Secretary of State’s Office possessed the required alien number and
document, Defendant would already know that that person to be an alien. SAVE would not tell
the Secretary of State’s office anything it did not already know. Thus, after the years of effort that
Defendant spent attempting to gain SAVE access, it has become clear that SAVE is essentially
worthless for the purpose of verifying the citizenship of those on the Kansas voter rolls, except
possibly individuals who have naturalized.

Next, Plaintiffs argue there is “no dispute that Defendant has not used the SAVE database
to verify the citizenship status of voter registration applicants.” Pls. Br. at 35. That is true,
because the SAVE system cannot be used in any meaningful way. When Defendant approached
DHS, Defendant was told in the Defendant could not use the system without an alien document.
Ex. K. The Mayorkas letter ends the SAVE argument.

Plaintiffs then hypothesize that Defendant could, somehow, change Kansas law to
“facilitate the detection or prevention of noncitizen registration . . . to facilitate the exchange of
information that KSOS could use to run SAVE searches.” Pls. Br. at 36. Plaintiffs do not identify
Kansas agencies, besides perhaps DOV, that collect and maintain copies of the actual alien
documents (as opposed to an alien number). If copies of such documents exist, this method would
only work for those noncitizens who have provided the necessary documentation to another
Kansas Agency. It would not address illegal aliens, and it would not capture noncitizens who
have not sought relevant entitlements from the State. Third, even if the Secretary of State’s Office
could somehow obtain this nonexistent documentation, at that point, the Office would already
know that the person in question is an alien. SAVE would be of little or no use at that point.

Finally, Plaintiffs suggest that Defendant can force the DHS to check the names on its voter rolls
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against its databases. Pls. Br. at 36, n.11. While Defendant would love to have this done, DHS
has refused in the past. Ex. C, 104:3-15. It has been difficult to even get the federal government
to respond to any inquiries about Kansas’s problem of noncitizens on the voter rolls. See Id..
Defendant lacks authority to force DHS to do anything. If Plaintiffs were serious about this
argument, they would have sued DHS and sought an injunction forcing DHS to do what they
suggest. They have not.

In short, Defendant is not aware of a national database to that would identify all citizens or
noncitizens who register in Kansas. There are some databases, which Defendant does not have
access, that have citizenship information, such as a database consisting of US passports. But, that
database does not contain citizenship information for every citizen. Plaintiffs’ expert admitted that
only 30% of Kansans obtain passports. Ex. H, 102:14-17.18 It is not for a lack of trying that
Kansas has been unable to obtain alternative avenues, but lack of availability.

4. Jury Questionnaires Do Not Suffice

Plaintiffs next suggest that reviewing jury questionnaires indicating noncitizenship
responses can prevent noncitizens from registering to vote. This alternative is equally unavailing.
Defendant knows this because Defendant has been doing this since 2013. This method only
identifies noncitizens who have been called for jury duty and who subsequently admit to being
noncitizens. Ex. C, 17:4-9; 109:10-23; 196:2-24. This is a small universe of people. To be sure,
it does identify a small number of noncitizens on the voter rolls. But that is a small fraction
demonstrated by the facts in this case. Of the 127 specific noncitizens identified by Defendant,

only three were identified in this manner.

18 Defendant intends to move to exclude under Daubert if Mr. Barreto is relied upon.
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An additional problem with this method is that it may take many years for a registered
noncitizen to be called for jury duty during which the noncitizen may have voted many times.
Finally, this alternative does not meet prevent noncitizens from registering to vote and thus does
not allow the State to carry out its eligibility-assessment duties. Fish, 840 F.3d at 738, n.14.

5. Criminal Prosecutions Do Not Suffice

Finally, Plaintiffs argue that criminal prosecutions should be utilized to somehow “prevent
noncitizen registration.” Pls. Br. at 37. Again, Plaintiffs’ suggestion deals with taking actions
after a noncitizen has already registered to vote, not preventing registration in the first place.
After-the-fact prosecutions do not assist Defendant in his “eligibility-assessment and registration
duties.” Fish, 840 F.3d at 738, n.14.

More importantly, Plaintiffs fail to mention that many of the otherwise-prosecutable cases
had already exceeded the statute of limitations before Defendant gained prosecution authority in
2015. Many of the noncitizens on the voter rolls were not discovered until long after the statute of
limitations had run. Ex. A, 144:17-145:16.

Finally, to the extent Plaintiffs suggest that the threat of prosecution would deter
noncitizens from registration, Plaintiffs are ignoring the obvious facts in front of them. Voter
registration by aliens has been a crime in the state of Kansas for more than four decades, yet
noncitizens continued to register to vote. See K.S.A. 25-2416 (1974). It has also been a federal
crime to falsely assert U.S. citizenship. Yet noncitizens continue to register to vote.

E. The SAFE Act and Defendant’s Procedures Already Make Obtaining
Citizenship Documents a Non-Burdensome Process

In Fish, the Tenth Circuit stated that, “[i]t is logically conceivable that something more
than attestation but less burdensome than requiring DPOC could be sufficient, which would

preclude requiring DPOC.” Fish, 840 F.3d at 738, n.14. But Plaintiffs ignore the abundant
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evidence in that Defendant’s implementation is not burdensome. There are multiple facts
demonstrating this.

First, Kansas conducted a survey to determine the extent to which there was a burden on
Kansas citizens to providing evidence of citizenship when registering to vote. See, Ex. EE, p. 32.
The survey found that the requirement itself was not a burden. Id.

Second, under Kansas law and practice, when an individual obtains a new driver’s license,
that individual must provide evidence of lawful presence. Kan. Stat. Ann. § 8-240; Ex. D, 11:4-7.
For a United States citizen, that generally constitutes a citizenship document consistent with the

SAFE Act. https://www.ksrevenue.org/dovproof.html. The DOV clerk scans that document into

the system and, in a nightly batch, the system alerts election officials that a citizenship document
was provided. Ex. A, 26:6-20. And, if for some reason a mistake occurs and a notice is not
provided, Secretary of State’s Office staff and county election staff possess a web portal through
which they can verify whether a citizenship document was actually on file. Ex. B, 49:15-4. So, for
the individuals who apply to register to vote at the Division of VVehicles when first obtaining a
driver’s license, they do not provide a separate document to the Secretary of State’s office. The
Division of Vehicles provides that documentation, or the Secretary of State and county election
offices through the portal, verify that documentation for them. Such individuals need not make
any effort to present DPOC for voter registration; it is done for them.

With respect to renewals, despite Kansas statutory provisions that seemingly require
otherwise, see Kan. Stat. Ann. § 8-240, the Division of Vehicles does not require individuals
renewing their driver’s licenses to provide evidence of lawful presence. Ex. D, 21:17-22:1. This
is true for both individuals who have provided proof of citizenship to the Division of Vehicles, and
for those individuals who never provided evidence of citizenship. Id. For those who have

previously provided proof of citizenship that was scanned into the system, here again, the
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Secretary of State’s Office and the county election officers obtain that information via the web
portal, meaning proof of citizenship is not something these individuals must actively seek to
provide, for voter registration purposes. Ex. B, 49:15-50:4. The Secretary of State’s office has
also confirmed through other means. Ex. A, 134:20-136:15

Third, Defendant also attempts to obtain documents for that class of individuals from the
Kansas Department of Health and Environment (KDHE). Those individuals who have a birth
certificate on file with KDHE can have it confirmed that way. Ex. A, 55:20-56:21.

Finally, individuals can provide documents electronically via text, e-mail, or fax, as
opposed to physically leaving their home to bring the document to an election office. Ex. A, 54:2-
19. Or, if an individual does not want to do that or does not have a document establishing
citizenship in their possession, an informal hearing process under K.S.A. 25-2309(m) is available.
Ex. A, 103:16-104:12. Thus, numerous ways lessen any burden the Tenth Circuit referred to.

1.  Plaintiffs’ As-Applied Fourteenth Amendment Privileges and Immunities Clause
Challenge Fails.

Summary Judgment is appropriate on Count VI of Plaintiffs’ Amended Complaint alleging
violations of the Privileges and Immunities Clauses, U.S. Const. Art. IV, § 2. Dkt. 39, p. 36-37.
This Court correctly found that Plaintiffs’ “as-applied” Privileges and Immunities contention
regarding Defendant’s agreements with KDHE and KDOR was subject to Rational Basis Scrutiny.

Defendant has interagency agreements with both the KDHE and the KDOR to
attempt to verify DPOC that may be on file for any individual on the incomplete list.
Although the KDHE only maintains records for Kansas-born citizens, the KDOR

maintains records without regard to state of birth or length of residency. ...
Defendant’s KDHE agreement is subject to the rational basis test.®

19 See, e.g., Connelly v. Steel Valley Sch. Dist., 706 F.3d 209, 214 (3d Cir. 2013); Hooper v.
Bernalillo Cty. Assessor, 472 U.S. 612, 618 (1985).
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Dkt. 334, p. 32. The Court found that “[b]ecause neither the statute nor Defendant’s enforcement
of the statute create classifications that discriminate against Kansas citizens based on their length
of residency or state of birth, the Court applie[d] rational basis review to these provisions.” Dkt.
334, p. 33 (May 4, 2017). The Court went on to find:

Defendant has demonstrated a legitimate and important State interest in
administering the DPOC law efficiently, and that verifying birth records in other
states is not feasible. First, the State undoubtedly has a legitimate interest in
efficiently administering the DPOC law, and also in ensuring that qualified applicants
for whom the State already possesses citizenship documents are registered to vote.
While it may be true that it is more burdensome for a non-Kansas born citizen to
have an incomplete voter registration application in Kansas, the Court finds that this
burden is not unreasonable in the context of the law’s enforcement as a while. And
this slightly more onerous burden on incomplete voter registration applicants not
born in Kansas is justified by the State’s legitimate interest in administering the
DPOC law efficiently and verifying citizenship for those qualified applicants for
whom the State already possesses DPOC. Moreover, Defendant has demonstrated
that he has explored other methods of verifying birth records for Kansas citizens born
in other States, but that these options are not feasible. These showings are sufficient
to demonstrate that the State’s interest in efficiently administering the DPOC law is
rationally related to the KDHE [and KDOR] policy.

Dkt. 334, p. 33.Defendant requests that this Court enter summary judgment in favor of
Defendant on Count VI of Plaintiffs’ Amended Complaint.

IV.  Defendant is entitled to Summary Judgment Regarding His “Duties”

First, Court 1V should be dismissed because Plaintiffs never included the alleged violation
in a 90-day letter and therefore Plaintiffs lack standing. Cromwell v. Kobach, 199 F. Supp. 3d
1292, 1310-11 (D. Kan. 2016).

Second, Defendant is entitled to summary judgment because 52 U.S.C. 20509 does not
place an enforceable duty on the chief State election official to do anything. That statute requires
that “Each State shall designate a State officer or employee as the chief State election official to be

responsible for coordination of State responsibilities” under the NVRA. 52 U.S.C. 20509. The
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text makes clear that, to the extent there is anything enforceable under the NVRA, the States
makes a designation. Kansas did this. Past that, there is nothing for this Court to enforce in 20509.

Third, Plaintiffs only assert a general belief that the Secretary should do more than he is
doing—that the law is not being enforced enough. That is a generalized grievance and Plaintiffs
lack standing. Flast v. Cohen, 392 U.S. 83, 114, 88 S. Ct. 1942, 1960, 20 L. Ed. 2d 947 (1968).

Finally, Plaintiffs are wrong as a matter of fact. Mr. Caskey and Mr. Bryant both testified
that they communicate with the Division of Vehicles and that they have reviewed their training
materials on voter registration. Ex. F, 78:22-79:7; Ex. B, 32:18-43:20. Indeed, the only allegation
that Plaintiffs even claim that the NVRA is not being complied with is that the State requires proof
of citizenship—»but that is not a question of the Secretary of State not overseeing NVRA
compliance, that is a question of whether the State statute itself is in compliance with the NVRA.

V. Plaintiffs Requests for Relief Relating to K.A.R. 7-23-15 Must be Denied

Plaintiffs ask this Court to invalidate parts of K.A.R. § 7-23-15. However, Plaintiffs
abandoned Count 3 which is the only account addressing the regulation. Ex. FF, PTO, p.22, Doc.
39, p. 34. Thus, this request must be denied.

VI.  This Court Lacks Jurisdiction to Provide Some of the Relief Requested

For purposes of requests for relief 6-9, this Court lacks jurisdiction to issue the relief sought.
A plaintiff “bears the burden of showing that he has standing for each type of relief sought.”
Summers v. Earth Island Inst., 555 U.S. 488, 493-94 (2009); Bond v. U.S., 131 S. Ct. 2355, 2361
(2011). Plaintiffs’ request for relief is brought under the NVRA. Nothing in the NVRA requires a
website, educational materials, or particular ballot type be provided by Defendant.

CONCLUSION

For the reasons above, Defendant’s Motion should be Granted and Plaintiffs’ Denied.
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Respectfully submitted,

/sl Kris Kobach

Kris W. Kobach, Kansas Bar No. 17280

Garrett Roe, Kansas Bar No. 26867

KANSAS SECRETARY OF STATE’S OFFICE

120 S.W. 10" Ave.

Topeka, KS 66612

Telephone: (785) 296-4575

Facsimile: (785) 368-8033

Email: kris.kobach@ks.gov
garrett.roe@ks.gov

Attorneys for Defendant Kobach
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